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PREFACE. 


The  present  work  originated  in  a  joint  undertaking  by 
Mr.  Spenccy  Q.  C,  and  the  author  to  edit  Mr.  Roper's 
treatise  on  the  Law  of  Husband  and  Wife,  which,  in 
consequence  of  Mr.  Spence's  other  more  urgent  engage- 
ments, devolved  entirely  upon  the  author.  But  after 
some  time  had  been  spent  in;  this  undertaking,  he  found 
it  impracticable  to  edit  Mr;  Roper's  lyork  satisfactorily; 
not  only  by  reason  of  various  changes'^  in  the  law  during 
the  last  twenty  years,  the  effect  of  which  had  been  to  render 
a  considerable  portion  of  it  obsolete,  but  also  from  certain 
defects  which  appeared  to  exist  in  Mr.  Roper's  arrange- 
ment, as  well  as  in  his  selection  of  materials*  much  of 
which  related  to  subjects  not  properly  belonging  to  the 
Law  of  Husband  and  Wife,  and  better  discussed  by  other 
writers. 

Under  these  circumstances,  an  attempt  has  been  made  to 
construct  a  new  treatise,  for  which  Mr.  Roper's  book  has 
been  taken  as  the  basis. 

The  author  is  not  ignorant  how  defective,  after  all,  his 
work  may  be  found  to  be.  In  one  respect,  however,  it 
claims  to  have  a  value  which  no  other  treatise  on  the 
same  subject  can  possess;  inasmuch  as  it  contains  the 
whole  of  Mr.  Jacob's  notes  and  contributions  to  his  edition 
of  Roper,  which  have  been  either  embodied  in  the  text 
of  the  present  treatise,  or  inserted  in  the  appendix. 
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Yl  PREFACE. 

For  another  valuable  addition  to  the  work  the  author 
takes  this  opportunity  of  acknowledging  himself  indebted 
to  the  kindness  of  Mr.  Spence,  by  whose  permission  some 
important  remarks  on  the  late  case  of  Hore  v.  Becher  have 
been  inserted  in  the  appendix. 

7,  New  Square,  Lincoln's  Inn. 
December,  1848. 
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1.  Bt  marriage^  the  husband  and  wife  are  as  one  person 
in  law.  Upon  this  union  depend  almost  all  the  legal 
rights,  duties,  and  disabilities,  which  either  of  them  acquires 
or  incurs  by  the  intermarriage.  The  very  being  or  legal 
existence  of  the  woman  is  by  the  common  law  suspended 
during  the  marriage,   or  at  least  it  is  incorporated  and 
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consolidated  into  that  of  the  husband,  under  whose  wing, 
protection,  and  cover  she  performs  every  thing,  (a)  Modem 
times  have  introduced  exceptions  to  this  doctrine,  as  will 
appear  in  the  progress  of  this  work ;  but  the  general  rule 
still  continues. 

2.  Previously  to  the  consideration  of  the  legal  conse- 
quences of  marriage,  it  would  seem  proper  to  ascertain  what 
matrimonial  unions  will  be  recognised  as  marriages  by  our 
law.  But  an  inquiry  into  this  subject  would  be  too  exten- 
sive for  the  limits  of  the  present  treatise,  and  it  is  elsewhere 
fully  discussed.  (6)  The  following  points,  however,  some 
of  which  more  immediately  relate  to  the  subject  of  property, 
may  perhaps  be  here  noticed. 

3.  A  marriage  then  will  be  void  which  is  contracted 
during  the  existence  of  a  prior  husband  or  wife,  (c) 

4.  The  marriage  of  an  idiot  or  lunatic  was  valid  by  the 
common  law. 

5.  But  it  is  now  settled  that  an  idiot  cannot  marry,  as 
being  incapable  of  entering  into  any  contract,  (d) 

6.  For  the  same  reason,  lunatics  are  incapable  of  marry- 
ing, except  during  lucid  intervals ;  and  their  marriages,  as 
well  as  those  of  idiots,  are  absolutely  void,  (e) 

7.  And  it  is  provided  by  the  stat.  15  Geo.  2.  c.  30.  that 
the  marriages  of  lunatics,  and  persons  under  phrenzies  (if 
found  lunatics  under  a  commission,  or  committed  to  the 
care  of  trustees  by  any  act  of  parliament),  before  they  are 
declared  of  sound  mind  by  the  Lord  Chancellor,  or  the  ma- 
jority of  such  trustees,  shall  be  void. 


(a)  1  BL  Com.  442.  Litt.  sect. 
168—291. 

(b)  lBLCom.218.  See  Poynter 
and  Shelford  on  Marriage  and  Di- 
vorce. A  discussion  by  Mr.  Jacob 
on  the  law  relative  to  the  solemniza- 
tion of  marriage  will  be  found  in 
No.  1.  of  the  Appendix  to  this 
work. 

(c)  Mooi^  226:  Perk,  sect  304: 


I  BL  Com.  436 :   4  BL  Com.  163 : 

1  Salk.  121  :  2  Hagg.  Cons.  B.  129: 
Cro.  EL  357. 

{(f)  Morrison's  case,  Coram  Deleg. 
1745,  cited  1  Hagg.  Cons.  R.  417. 
See  2  PhiUim.  19. 

(e)  Turner  v.  Majors,  1  Hagg. 
Cons.  B.  414 :  Browning  v,  Reame, 

2  PhiUim.  69 :  ex  parte  Turing,  1  V. 
&  B.  140. 
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8.  By  the  statute  of  51  Geo.  3.  c.  37.  the  provisions  of 
this  act  are  extended  to  Ireland. 

9.  And  these  statutes  render  the  marriages  in  question 
void,  although  they  may  have  been  contracted  during  lucid 
intervals. 

10.  Marriages  will  be  void  where  certain  formalities  re- 
quired by  law  have  not  been  complied  with. 

11.  For,  by  the  4  G.  4.  c.  76.  (a),  it  is  enacted,  that,  if 
any  person  shall  knowingly  and  wilfully  marry  in  any  other 
place  than  a  church,  or  such  public  chapel  wherein  banns 
may  be  lawfully  published  (unless  by  special  license),  or 
shall  knowingly  and  wilfully  intermarry  without  due  publi- 
cation of  banns,  or  license  from  a  person  having  authority  to 
grant  the  same,  or  shall  knowingly  and  wilfully  consent  to 
or  acquiesce  in  the  solemnization  of  such  marriage  by  any 
person  not  being  in  holy  orders,  the  marri.age  of  such 
persons  shall  be  null  and  void  to  all  intents  and  purposes. 

12.  But  now,  by  the  6  &  7  W.  4.  c.  85.  which  gives  the 
option  of  treating  marriage  as  a  civil  contract,  the  inter- 
vention of  a  person  in  orders  is  not  necessary,  and  valid 
marriages  may  be  solemnized  in  a  building  duly  registered, 
instead  of  a  church,  and  with  the  certificate  required  by  the 
act,  instead  of  banns  or  a  license. 

13.  However,  if  any  parties  shall  knowingly  and  wilfully 
marry,  under  the  provisions  of  the  act,  in  any  other  place 
than  the  church,  chapel,  registered  building,  or  office, 
specified  in  the  notice  to  be  given  under  the  act,  or  without 
due  notice,  or  certificate,  or  license  where  necessary,  or  in 
the  absence  of  a  registrar  or  superintendent  registrar,  where 
required,  the  marriage  is  declared  null  and  void,  (b) 

14.  The  act  (c)  contains  a  clause  of  forfeiture  of  the  pro- 


(a)  Sec.  22.  See  Appendix,  No.  1.     Inhab.  of  Wroxton,  4.  B.  &  Ad.  640 ; 
However,  to  render  a  marriage  in-     1  Nev.  &  M.  712:    Wright  v,  El- 
ralid  under  this  clause,  the  circum-     wood,  1  Curt.  48.  664. 
stances  which  render  it  invalid  must         (6)  Sec.  39. 
be  known  to  both  parties.    Rex  v.        {c)  Sec.  43. 
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perty  of  the  oflTending  party,  where  any  valid  marriage  shall 
have  been  had,  under  the  provisions  of  the  act,  by  means  of 
any  wilfully  false  notice,  certificate,  or  declaration,  similar  to 
that  in  the  4.  G.  4.  c,  76.  (a) 

16.  The  provisions  of  these  acts  do  not  apply  when  both 
the  parties  are  Quakers,  or  when  both  are  Jews,  who  are 
permitted  under  suqh  circumstances  to  marry  according  to 
their  own  customs  or  laws,  (b)  But  their  marriages  must 
now  be  registered,  (c) 

16.  By  a  late  statute  (cf),  the  marriages  of  persons  within 
the  prohibited  degrees  of  consanguinity  or  affinity,  which 
shall  be  celebrated  after  the  passing  of  the  act,  are  declared 
to  be  absolutely  void. 

17.  The  marriages  of  infants  were  at  common  law  valid 
without  the  consent  of  parents,  in  the  case  of  males  at  four- 
teen, and  of  females  at  twelve,  (e)  However,  the  old  mar- 
riage act  (/),  rendered  void  all  marriages  solemnized  by 
license,  when  either  of  the  parties,  not  being  a  widower  or 
widow,  should  be  under  twenty-one,  which  should  be  had 
without  the  consent  of  the  father  of  the  minor,  or,  if  dead, 
of  the  guardian  lawfully  appointed,  or  if  no  guardian,  then 
of  the  mother  if  unmarried,  or  if  no  mother  living  or  un- 
married, then  of  the  guardian  to  be  appointed  by  the 
Court  of  Chancery. 

18.  The  statute  did  not  require  consent  to  the  marriages 
of  minors  after  due  publication  of  banns;  the  legislature 


(a)  Stated  pL  21,  infra. 

{b)  As  to  the  marriages  of  Qua- 
kers and  Jews,  see  Appendix,  No.  1. 
Bjthe  10  &  11  Vic.  C.58.  marriages 
of  Quakers  and  Jews,  celebrated  be- 
fore certain  periods,  are  declared  to 
be  yalid. 

(o)  By  6  &  7  W.  4.  c85.  s.  2. 

Id)  5  &  6  W.  4.  C.64.  As  to  the 
prohibited  degrees,  see  Fojnter  and 
Shelford  on  Marriage  and  Divorce, 
and  the  late  case  of  Reg.  r.  Chad- 


wSck,  17  Law  J.  N.  S.  M.  C.  33 ;  12 
Jur.  174 ,  where  it  was  decided  that 
a  marriage  with  the  sister  of  a  de- 
ceased wife  is  void. 

(e)  Co.  Litt.  79.  The  common 
law  permitted  males  under  fourteen, 
and  females  under  twelve,  to  con- 
tract for  a  future  marriage,  from 
which,  however,  they  were  allowed 
to  dissent  when  they  arrived  at  the 
above  ages.    Ibid. 

(/)  26  G.  2.  c  33. 
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considering  that  from  the  publicity  of  the  notice,  &c.,  it 
was  in  the  power  of  the  parents,  guardians,  or  friends  of  the 
infants  to  prevent  such  marriages,  if  they  were  improper. 

19.  Natural  children  have  been  held  to  be  within  this 
act.  Had  it  been  decided  otherwise,  then  the  marriage  of 
a  natural  child,  an  infant,  would  have  been  good,  if,  being  a 
male,  he  were  then  of  the  age  of  fourteen  years,  and  if  a 
female,  of  the  age  of  twelve  (a),  and  in  that  case  the  rights 
to  curtesy,  dower,  &c.  would  have  attached^  as  in  the 
usual  instances  of  marriages  between  adults.  However,  a 
natural  child  being  considered  in  law  as  nvUius  JUius^  is 
presumed  to  have  no  father  or  mother  to  consent  to  his 
marriage;  consequently  his  marriage  by  license  with  the 
consent  of  either  was  not  a  compliance  with  the  marriage 
act,  and  was,  therefore,  void,  (b)  A  natural  child  laboured 
under  the  same  disability  where  the  putative  father  had 
died,  having  by  will  appointed  a  guardian,  for  such  person 
was  not  the  guardian  duly  appointed,  a  putative  father  not 
being  authorised  by  the  act  of  Charles  II.  (c)  to  appoint  a 
guardian  for  his  natural  child,  (d)  The  only  modes,  there- 
fore, by  which  the  marriage  of  a  natural  child  could  be 
legally  solemnized,  were  either  after  the  publication  of 
banns,  or  after  the  appointment  of  a  guardian  by  the  Court 
of  Chancery,  which  was  a  compliance  with  the  marriage 
act,  and  then  the  marriage  might  be  performed  under  a 
license  with  the  consent  of  the  guardian. 

20.  But  these  provisions  as  to  the  marriages  of  infants 
were  repealed  by  the  3  G.  4.  c.  76.  (e),  and  now  the  ab- 


(a)  11  East,  21.  {e)  This  act  in  certain  cases  ren- 
{b)  Priestley  v,  Huglies,  1 1  East,  dered  valid    marriages    of   infants 
1  :    Homer  v.  Liddiard,    1    Hagg.  which  were  void  under  the  old  mar- 
Cons.  R.  357.  riage  act.    It  was  repealed  bj  the 

(c)  12  Car.  2.  c.  24.  s.  8.  4  G.  4.  c.  76.  except  so  far  as  it  re- 

(d)  Ward  v.  St  Paul,  2  B.  C.  C.  pealed  any  former  act. 
583 :     Homer    v.    Liddiard,     Dr. 

Croke's  Rep.  180;  1  Hagg.  Cons.  R. 
349. 
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sence  of  consent  will  not  render  void  the  marriage  of  an 
in£ant. 

21.  It  is,  however,  enacted  by  the  4  G.  4.  c.  76.  (a),  that 
where  an  infant  marries  without  consent  of  parents  or 
guardians,  the  Attorney  or  Solicitor  General  may  institute 
proceedings  in  the  Court  of  Chancery  at  the  relation  of  the 
parent  or  guardian  whos(e  consent  has  not  been  given  to  the 
marriage,  and  sue  for  a  forfeiture  of  all  interest  in  any 
property  which  has  accrued  or  shall  accrue  to  the  offending 
party,  and  the  Court  is  enabled  to  declare  such  forfeiture, 
and  to  direct  the  property  to  be  secured  for  the  sole  benefit 
of  the  innocent  party,  or  of  the  issue  of  the  marriage,  or  of 
either  of  them,  as  the  Court  shall  think  fit ;  and  if  both  parties 
are  guilty,  the  Court  may  secure  the  property,  or  any  part 
of  it,  for  the  benefit  of  the  issue  of  the  marriage,  subject  to 
such  provision  for  the  ofifending  parties  as  the  Court  may 
think  reasonable. 

22.  Upon  other  grounds,  which  are  recognised  only  by 
the  ecclesiastical  law,  marriages  are  voidable  only. 

23.  These  grounds  are  force,  error,  and  certain  bodily 
defects. 

24.  Affinity  or  consanguinity  within  the  prohibited  de- 
grees also  made  a  marriage  voidable;  but,  as  it  has  been 
noticed,  such  marriages  are  now  rendered  absolutely  void 
by  the  5  &  6  W.  4.  c.  54.  The  act,  however,  declares  that 
marriages  between  persons  within  the  prohibited  degrees  of 
affinity  which  shall  have  been  celebrated  before  the  passing 


(a)  Sec.  23.  see  Appendix  No.  1 ; 
and  AttG.  v»  Seyemey  1  Coll.  313 ; 
13  Law  J.  N.  S.  Chan.  399 ;  8  Jur. 
595  ;  1  Eq.  R.  187  ;  14Law  J.  N.  S. 
Chan.  404 ;  9  Jar.  574.  The  hus- 
band cannot  be  compelled  to  answer 
interrogatories,  the  answers  to  which 
would  subject  him  to  forfeiture; 
Att.  G.  V.  Lucasy  2  Hare,  566 ;  12 
Law  J.  N.  S.  Chan.  506 ;  7  Jur. 


1080.  Where  the  husband  alone 
incurs  a  forfeiture,  the  Court  has  no 
discretion,  but  is  bound  to  settle  all 
the  wife's  fortune,  Att.  G.  v,  Mullaj, 
4  Buss.  329 ;  and  in  such  a  case  it 
cannot  make  provision  for  the  issue 
of  a  second  marriage  of  the  wife, 
S.  C.  7  Beav.  351.  The  L*ish  act  of 
7  &  8  Vic.  c.  81.  contains  a  similar 
clause  of  forfeiture. 
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of  the  act  shall  not  be  annulled,  unless  where  a  suit  is  de- 
pending at  the  time  of  the  passing  of  the  act. 

25.  Another  ground  upon  which  a  marriage  was  voidable 
was  precontract ;  but  since  the  first  marriage  act  (a),  this 
seems  to  be  no  reason  for  dissolving  a  marriage. 

26.  There  is  a  difference  between  void  and  voidable  mar- 
riages, which  is  material  to  the  subject  of  this  work.  A 
void  marriage  is  at  all  times  a  nullity;  but  a  voidable 
marriage  is  valid  for  all  civil  purposes  until  by  sentence  its 
nullity  is  declared,  and  if  the  marriage  has  not  been  dis- 
solved by  sentence  during  the  life  of  the  husband  or  wife, 
it  will  be  too  late  to  apply  for  its  avoidance  after  the  death 
of  one  of  the  parties.  The  survivor  will  consequently  be 
entitled  to  curtesy,  dower,  and  the  other  rights  of  a  sur- 
viving husband  or  wife. 

27.  Thus,  in  Rennington's  case  (5),  the  widow  claimed 
dower.  It  was  urged  against  her  demand  that  she  was 
niece  to  her  deceased  husband's  first  wife,  but  the  objection 
did  not  prevail,  since  there  was  no  divorce  during  the 
husband's  life. 

28.  So,  where  parties  within  the  prohibited  degrees  had 
married,  and  the  marriage  had  not  been  declared  void,  it 
was  held  that  the  husband  surviving  was  entitled  to  the 
administration  of  the  wife's  effects,  (c) 

29.  The  marriages  of  English  subjects  in  Scotland  or 
Ireland,  or  in  foreign  countries,  will  be  valid  if  they  are 
duly  solemnized  according  to  the  laws  of  the  place  where 
the  marriage  is  contracted ;  it  being  established,  as  Lord 
Stowell  observed  in  the  case  of  Herbert  v.  Herbert  (d), 


(a)  26  G.  2.  c.  33.  8. 13 :  see  aluo  Pliill.59v  SeeB.t^B)ramt»t;oii,  lOEast, 
4  G.  4.  c.  76.  8.  27 :  2  Steph.  Com.  282 :  Latour  v.  Teesdale,  2  Marsh. 
281.  243 ;  Doe  v.  Vardill,  6  B.  &  C.  438  ; 

(b)  Noy'8  Rep.  29  :  see  Co.  Litt  6  Bing.  N.  C.  385 ;  1  Scott,  N.  R 
33  a.  829;  6  BKgh,  N.  B.  479 ;  9  Bligh, 

(c)  Elliot  V.  Gurr,  2  FhilUm.  16.  32 ;  7  CI.  &  F.  895  ;  1  West.  Appeal 
Id)  2  Hagg.  Consist.  B.  263 ;  3  C.  500 ;  1  Bob.  App.  C.  Scotland, 
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that  if  a  marriage  is  valid  in  the  country  where  it  took 
place,  according  to  the  rites  and  usages  of  that  country, 
it  is  a  good  one  here :  that  it  is  so  upon  a  sort  of  jus 
gentium* 

30.  And,  e  conversOj  the  marriages  of  English  subjects 
abroad,  celebrated  according  to  the  foreign  ceremonial^  but 
which,  from  being  irregular  or  clandestine,  are  void  under 
the  foreign  law,  are  void  also  in  this  country,  (a) 

31.  The  principle,  however,  that  foreign  marriages  are  to 
be  governed  by  the  lex  loci  is  subject  to  some  exceptions. 
One  is  where  such  law  is  opposed  to  the  religion,  rules  of 
morality,  or  institutions  of  this  country.  Another  ex- 
ception has  been  sanctioned  by  the  4  G.  4.  c.  91.,  which  has 
declared  valid  marriages  solemnized  by  a  minister  of  the 
church  of  England  in  the  chapel  or  house  of  any  British 
ambassador,  or  minister  residing  abroad  within  the  country, 
to  the  court  of  which  he  is  accredited,  or  in  the  chapel  be- 
longing to  any  British  factory  abroad,  or  in  the  house  of  any 
British  subject  residing  at  such  factory,  and  also  marriages 
solemnized  within  the  British  lines  by  any  chaplain,  or 
officer,  or  other  person  officiating  under  the  orders  of  the 
commanding  officer. 

32.  Doubts  were  formerly  entertained  of  the  validity  of 
marriages  contracted  in  Scotland  between  persons  who 
eloped  from  England,  to  evade  the  provisions  of  the  English 
law.  (b)  However,  in  the  case  of  Oompton  v.  Bearcroft  (c), 
when  the  parties,  being  both  English  subjects,  eloped  to 


627  :  Munro  v.  Saunders,  6  Bligh, 
N.  R.  468 ;  1  Rob.  App.  C.  Scotland, 
492.  However,  a  foreign  marriage 
will  not  in  all  cases  have  the  same 
consequences  as  follow  from  a  lawful 
marriage  solemnized  here.  Doe  v. 
Vardill,  ub,  sup. 

(a)  See  the  cases  cited  in  Ap- 
pendizi  No.  1 ;  and  Kent  v.  Burgess, 
11  SitGu361;  5  Jur.  166. 


(b)  nderton  D.  Ilderton,  2  H.  Bl. 
145 :  Robinson  v.  Bland,  2  Burr. 
1080 ;  1  W.  Bl.  259. 

(c)  1  Dec.  1768,  briefly  stated  in 
Bull.  N.  P.  113;  and  in  2  Hagg. 
443,  444 :  see  also  Dodson's  Reports 
of  Sir  W.  Scott^s  judgment  in  Dal- 
rymple  r.  Dalrjmple;  S.  C.  2  Hagg. 
Cons.  R.  54. 
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Scotland,  and  were  married,  the  wife  being  a  minor,  and 
without  the  consent  of  her  guardians,  it  was  decided  in  the 
Court  of  Arches  that  such  a  marriage  was  valid.  And  the 
decision  was  affirmed  on  appeal  to  the  delegates.  To  this 
authority  may  be  added  the  opinion  of  Lord  Eldon,  in  Ex 
parte  Hall,  (a)  The  same  point  is  said  to  have  been  de- 
cided in  the  cases  of  Brook  v.  Oliver  (t>),  and  Bedford  v. 
Vamey  (c),  and  the  question  is  now  set  at  rest. 

33.  In  concluding  these  introductory  remarks  it  may  be 
noticed  that  to  enable  the  husband  to  acquire  an  interest  in 
his  wife's  real  estate,  not  only  must  a  valid  marriage  have 
been  contracted,  but  he  must  be  such  a  person  as  the  law 
allows  to  hold  and  enjoy  real  estate.  An  alien  is  not  al* 
lowed  by  the  policy  of  the  law  to  hold  and  retain  land  for 
his  own  benefit.  Accordingly,  if  the  husband  is  an  alien,  he 
will  take  no  interest  in  his  wife's  real  estate,  unless  he  is 
naturalized,  or  made  a  denizen,  {d) 

34.  As  naturalization  removes  all  defects  and  disabilities 
ab  initiOy  but  denization  only  removes  them  from  the  date  of 
the  instrument  of  denization,  the  extent  of  the  husband's 
rights  in  his  wife's  property  will  depend  upon  the  mode  in 
which  his  disability  has  been  removed,  as  will  appear  here- 
after, (e) 

35.  When  the  wife  was  an  alien  she  was  formerly  for  the 
same  reason  precluded  from  taking  any  interest  in  her  hus- 
band's real  estate.  But,  by  an  early  statute,  women-aliens, 
married  by  license  of  the  king,  were  declared  to  be  entitled 
to  dower.  (/)     And  now,  by  the  7  &  8  Vict.  c.  66.  (g)j  all 


(a)  1  Ve8.&B.  112— 114. 

{b)  Cited  2  Hagg.  Cons.  R.  376  n. 

(c)  Chancery,  1762;  cited  2  Hagg. 
Cons.  R  376.  n. 

(d)  Naturalization  could  formerly 
only  have  been  effected  by  act  of 
parliament ;  but  now  by  the  7  &  8 
Vic.  c.  66.  aliens  coming  to  reside  in 
any  part  of  Great  Britain  or  Ireland, 


are  enabled  to  become  naturalized  by 
obtaining  a  certificate  from  one  of 
the  secretaries  of  state.  Denization 
can  only  be  effected  by  the  grant  of 
letters  patent  from  the  crown. 

(e)  See  "  Curtesy,"  post. 

(/)  See  "  Dower,"  post. 

(ff)  Sect.  16. 
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women  aliens  who  were,  at  the  time  of  the  passing  of  the 
act,  married,  or  who  should  thereafter  be  married,  to  any 
natural-born  subjects  or  persons  naturalized,  are  to  be 
deemed  to  be  themselves  naturalized,  and  to  have  all  the 
rights  of  natural-born  subjects. 


11 
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SECTION  L 


OF  THE  EFFECT  OF  MARRIAGE  UPON  THE  ACTS  AND  AGREE- 
MENTS OF  THE  HUSBAND  AND  WIFE  PRIOR  TO  MARRIAGE,  AND 
NOT  IN  RELATION  TO  EACH  OTHER. 


2.  Revokes  husbands  wiUy  except 
under  power  in  some  cases. 

5.  Revokes  wtfes  wiU  under  old 
law, 

7.  Wm  voidy  though  w\fe  survives, 

8.  Validi  if  republished  after  hus^ 

handle  death. 

9.  Effect  since  1  Vict.  c.26. 

10.  Wif^s  unU  under  power, 

11.  Logan  t.  Bell. 

12.  Where  power  applies  only  to 

wiU  after  marriage^ 

13.  Doe  y.  Staple. 

14.  Mr.  Jacob* s  remarks  thereon. 


15.  Revokes  wife^s  surrender  of  co- 
pi/hold  to  use  of  will. 

18.  Not  determination  of  lease  at 

will  to  or  from  wife. 

19.  Revokes  submission  to  arbitral 

tion  by  wife. 

20.  Marriage^  breach  of  covenant  to 

abide  award. 
21.1  Effect  on  warrant  of  attorney 

22.  J      given  by  wife. 

23.  Warrant  of  attorney  to  wife. 

24.  Effect  where  wife  guardian. 
26.   Where  partner. 


1.  Under  the  old  law  the  marriage  of  a  man  had  not  the 
effect  of  revoking  his  will.  Marriage,  however,  and  the 
birth  of  a  child  conjointly,  had  in  most  cases  that  effect,  (a) 
2.  But  now  marriage  is  a  revocation  of  a  will  made  by  a 
man  on  or  after  Jan.  1.  1888,  except  where  the  will  is  made 


(a)  1  Jarman  on  Wills,  106. 
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in  exercise  of  a  power  when  the  property  in  default  of 
appointment  would  not  vest  in  the  heir,  executor,  or  next 
of  kin.  (a) 

3.  This  seems  to  be  the  only  case  in  which  any  previous 
act  of  the  husband,  not  with  or  in  relation  to  his  wife,  will 
be  affected  by  his  marriage. 

4.  With  respect  to  the  wife,  however,  it  is  otherwise  ;  the 
unity  of  persons  which  the  policy  of  the  law  creates  in 
husband  and  wife  on  marriage,  operating  to  extinguish  or 
revoke  several  prior  acts  of  hers,  to  which  the  husband 
was  neither  privy  nor  consenting,  and  which  might  prove 
injurious  to  him,  or  eventually  so  to  herself. 

5.  Thus,  if  a  woman,  having  made  a  will  before  Jan.  1. 
1838,  afterwards  marries,  the  marriage  is  a  revocation 
of  the  will ;  first,  because  it  is  her  own  act  to  take  a 
husband  subsequently  to  its  date ;  and,  secondly,  because 
the  construction  that  marriage  is  only  a  revocation  in 
case  the  wife  shows  her  intention  that  it  should  be  so,  might 
be  disadvantageous  to  her,  since  the  husband,  by  the 
exercise  of  undue  influence,  might  oblige  her  to  revoke 
or  to  continue  the  will  as  best  suited  his  interest,  (b) 

6.  It  has,  however,  been  said  (c),  that  if  the  wife  sur- 
vived her  husband,  the  revocation  or  countermand  of  the 
will  by  marriage  was  done  away,  upon  the  principle  that 
the  disability  of  marriage  being  removed,  there  was  nothing 
to  prevent  the  will  made  prior  to  the  coverture  from  taking 
effect  at  the  wife's  death. 

7.  But  it  was  decided  in  Lewis's  case  (d)  that  the  will  is 
void,  whether  the  woman  survive  her  husband  or  not. 

8.  However,  republication  by  the  wife  after  her  husband's 
death,  of  a  will  made  prior  to  the  coverture,  will  render  it 
effectual,  (e) 

(a)  See  1  Vict.  c.  26.  sec.  18.  (rf)  4  Burn,  51 :  see  2  B.  C  C.  554 : 

(*)  Forse  v.  Ilembling,  4  Rep.  61 :  2  T.  R.  697. 
Cotter  V,  Layer,  2  P.  W.  624.  (e)  Long  v.  Aldred,  3  Add.  51. 

(c)  Plow.  Com.  343  a. 
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9.  And  now  the  late  will  act  (a)  expressly  declares  that  the 
will  of  a  woman  made  prior  to  marriage  shall  be  revoked 
by  her  marriage,  except  when  the  will  is  made  in  exercise* 
of  a  power,  and  the  property  in  default  of  appointment, 
would  not  vest  in  the  heir,  executor,  or  next  of  kin. 

10.  It  seems  that  a  will  made  by  the  wife  prior  to  the 
year  1838,  under  a  power,  is  not  revoked  by  the  mar- 
riage, in  whatever  manner  the  property  may  be  limited  in 
default  of  appointment. 

11.  This  point  was  much  considered  in  the  late  case  of 
Logan  V.  Bell,  (b)  There  real  estate  belonging  to  the  wife 
was  conveyed  to  a  trustee  and  his  heirs  to  the  use  of  the 
wife  and  her  heirs  until  the  marriage  and  after  the  solem- 
nization of  the  marriage,  to  the  use  of  such  person,  &c.  as 
the  wife,  notwithstanding  her  then  intended  or  any  future 
coverture,  and  whether  she  should  be  covert  or  sole,  should 
by  deed,  will,  or  codicil,  to  be  executed  as  therein  men- 
tioned appoint,  and  in  default  of  appointment  to  the  trustees 
and  their  heirs  in  trust,  for  the  wife's  separate  use  during 
the  joint  lives  of  herself  and  her  husband ;  and,  after  the 
decease  of  either  of  them,  to  the  use  of  the  wife,  her  heirs, 
and  assigns.  Two  days  after  the  settlement,  and  two  days 
before  the  marriage,  the  wife  made  a  codicil  disposing  of  the 
estates.  It  was  contended  that  the  codicil  was  revoked  by 
the  marriage,  or  at  all  events  the  power  could  only  be  ex- 
ercised after  the  solemnization  of  the  marriage.  But  it  was 
held  that  the  codicil  was  not  revoked  by  the  marriage, 
Tindal  C.  J.  remarking  that  the  exception  in  the  act  of  1 
Vict.  c.  26.  s.  18.,  which  excepted  from  the  enactment 
making  marriage  a  revocation  of  a  will  made  by  a  woman 
under  a  power  of  appointment  when  the  estate  would  not 


(a)  I  Vice 26.  sec.  18.  Rains,  7  Mod.  147:  Stone  v.  For- 

(b)  I  C.  B.  872 ;  14  Law  J.  N.  S.  sjth,  Dougl.  681.  683  n. :  but  see 
C.  P.  276 :  see  also  the  remarks  of  the  remarks  of  the  M.  R.  in  Douglas 
Lord  Kenjon,  in  Doe  d.  Hodsden  v.  Cooper,  3  M.  &  E.  381. 

V.  Staple,  2  T.  E.  864 :  Tayloy  v. 
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in  default  of  appointment  pass  to  her  heir,  or  next  of  kin, 
assumed  that,  before  the  act,  a  will  of  a  woman,  under  a 
power  of  appointment  would  not  be  revoked  by  her  subse- 
quent marriage.  As  to  the  question  whether  the  power  in 
the  settlement  authorised  an  appointment  before  marriage, 
he  observed  that  the  nature  of  the  uses  which  the  wife  was 
to  have  the  power  of  limiting,  and  the  terms  of  the  power, 
rendered  such  an  appointment  a  more  effectual  execution 
of  the  power  than  an  appointment  after  marriage. 

12.  But  where  a  power  applies  only  to  an  appointment 
made  after  the  marriage,  a  will  made  before  that  time  will 
not  be  supported. 

13.  Thus  in  the  case  of  Doe  d.  Hodsden  v.  Staple  (a).  A, 
in  contemplation  of  a  marriage  with  B,  signed  a  paper 
writing  without  seal  or  stamp,  which,  after  reciting  the  in- 
tended marriage  with  B  her  future  husband,  and  that  she 
was  entitled  to  considerable  real  and  personal  property, 
stated,  that  it  was  agreed  that  her  fortune  should  be  settled 
to  their  joint  use,  for  her  life,  or  the  life  of  the  survivor,  and 
that  if  sho  survived,  her  whole  fortune,  together  with  her 
plate  and  jewels,  should  be  settled  to  her  own  use ;  but  that 
if  she  died  firsts  ihen^  that  her  fortune  should  be  at  her  own 
disposal.  B  signed  a  duplicate  of  the  paper.  On  the  same 
day  A  made  her  will,  duly  executed  to  pass  freehold  pro- 
perty, giving  the  interest  of  her  fortune  to  B,  her  intended 
husband  ;  and  after  specific  devises  (but  not  mentioning  the 
reversion  in  the  premises),  she  gave  her  estate  and  residuary 
effects  to  B,  whom  she  appointed  executor.  On  the  same 
day  the  marriage  was  solemnized,  and  A  afterwards  died 
before  B  without  issue.  The  question  was  between  B,  the 
husband's  devisee,  and  the  heir  of  A,  who  claimed  the  pro- 
perty, under  the  presumption  that  the  will  of  A  was  revoked 
by  her  marriage ;  and  so  the  Court  determined  :  for  as  the 
will  was  made  before  the  marriage,  it  was  revoked,  and  it 

(a)  2  T.  B.  684 :  see  Hodsden  v,  Lloyd,  2  B.  C.  C.  534. 
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was  not  supported  by  the  agreement,  which  was  not  a  deed 
for  want  of  a  seal,  so  that  it  could  not  operate  as  a  covenant 
by  the  husband  to  stand  seised  to  uses ;  and  Ashurst,  J.,  ob- 
served, that  the  agreement  referred  to  an  executory  act,  and 
not  to  a  will  made  prior  to  the  marriage ;  and  he  said,  that 
it  might  have  been  a  great  doubt  whether  it  could  have  been 
agreed  that  the  marriage  should  not  revoke  the  wiU,  even 
if  there  had  been  words  for  the  purpose ;  because  it  would  be 
a  stipulation  in  direct  opposition  to  a  positive  rule  of  law.  (a) 

14.  In  this  case,  as  Mr.  Jacob  observes  (6),  as  the  agree- 
ment, not  being  under  seal,  did  not  give  the  wife  a  power 
over  the  use,  the  will  was  inoperative  at  law ;  and  as  the 
power  was  construed  to  apply  only  to  an  appointment  made 
after  the  marriage,  the  will  could  not  take  effect  in  equity 
imder  the  power. 

15.  It  has  been  held  that  li^feme  sole  surrenders  a  copy- 
hold estate  to  the  use  of  her  will,  a  subsequent  marriage  is  a 
revocation  or  suspension  of  the  surrender. 

16.  Thus,  in  George  v. (c).  A,  in  August  1712,  sur- 
rendered her  copyhold  lands  to  the  use  of  her  will,  and  in 
November,  1714,  she  upon  and  prior  to  her  marriage  with 
B,  entered  into  articles  reciting  the  surrender,  and  that  B 
agreed  that  she  should  have  power  to  settle  her  estate,  or  to 
devise  it  during  the  marriage  without  his  contradiction.  In 
June,  1786,  she  and  her  husband  mortgaged  the  premises  for 
ninety-nine  years,  but  no  fine  was  levied  nor  surrender 
made,  and,  in  August,  1743,  she  made  a  will  reciting  her 
power,  purporting  by  it  to  dispose  of  her  copyhold  estate. 
Upon  her  death,  her  heir  claimed  the  premises  against  her 
will.  And  Willes,  C.  J.,  and  Birch,  J.,  decided  in  favour  of 
the  claim ;  the  former  observing,  that  the  surrender  by  the 
wife  when  sole  became  void,  or  at  least  was  suspended  by  the 
subsequent  marriage;  that  the  Lord  could  never  be  con- 

(a)  See  1  Lord  Rajm.  516.  (c)  Ambl.    627.  S.  C.   George  v. 

{b)  2  Bop.  H.  &  W.  71.  n.  fiippon,  2  B.  G.  C.  377. 
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sidered  a  trustee,  as  the  fee-simple  remained  in  the  copy- 
holder; and  that  since  a  married  woman  could  not  make 
a  will  nor  declare  the  uses  of  a  surrender  which  was  void  or 
suspended  by  the  marriage,  her  heir  was  entitled. 

17.  In  this  case,  the  surrender  being  suspended,  the  will 
was  inoperative  at  law ;  however  the  Court  intimated  that  it 
might  be  good  in  equity. 

18.  In  Blunden  v.  Baugh  (a),  Jones,  Berkley,  and  Croke, 
Js.,  said,  that  where  a  woman,  lessee  at  will,  marries,  or 
where  a  single  woman  grants  a  lease  at  will,  and  then  takes 
a  husband,  although  she  has  placed  her  will  in  his  hands, 
yet  the  marriage  shall  not  be  considered  a  determination  of 
it  without  the  election  of  the  lessor  or  husband  to  the  con- 
trary. 

19.  A  submission  to  arbitration  will  be  revoked,  if  a 
party,  a  single  woman,  marry  before  the  award;  and  it  will 
make  no  difiPerence  if  the  arbitrator  afterwards  make  his 
award  without  notice  of  that  event,  (ft) 

20.  And  where  the  submission  was  by  deed,  with  a 
covenant  to  abide  the  award,  it  was  held  that  the  marriage 
was  a  breach  of  the  covenant,  as  it  incapacitated  the  arbi- 
trator from  making  an  effectual  award,  (c) 

21.  Upon  the  same  grounds  that  the  wife  is  not  allowed 
to  make  or  appoint  an  attorney  without  her  husband's  con- 
currence, namely,  because  she  would  be  thereby  enabled  to 
charge  him,  without  his  consent,  a  warrant  of  attorney 
executed  by  her  dum  sola  was  formerly  hdd  to  be  revoked 
by  her  subsequent  marriage,  (d) 

22.  But  the  courts  will  now  allow  judgment  to  be  entered 
up  against  the  husband  and  wife  on  a  warrant  of  attorney 
given  by  the  wife  dum  sola,  (e) 


(a)  Cro.  Car.  304 :  Co.  Lilt  55  b :  (c)  Charnlej    o.  WiiiBtanlejy     5 

Henstead's  case,  5  Rep.  10.  S.  P.  East,  266. 

{b)  1   Bac.  Ab.   706.    7th    ed. :  (d)  Anon.  Salk.  107.  399.  conira : 

M'Cann  v.  OTerrall,  8  CL  &  F.  30 ;  Anon.  1  Show.  89:  Anon.  Loft.  829. 

1  West,  Appeal  C.  593.  (e)   Hartford    v.   Mattinglej,    2 


ON  OTHER  ACTS  OP  WIFE. 


17 


23.  And  as  the  husband's  interests  are  not  likely  to  be 
prejudiced  by  her  acceptance  of  such  a  warrant  to  confess  a 
judgment,  if  a  warrant  of  attorney  be  given  to  her,  whilst 
single,  to  confess  a  judgment,  and  she  afterwards  marry,  it 
will  not  be  revoked  by  her  subsequent  marriage,  and  the 
Court  will  give  leave  to  enter  up  judgment  upon  it.  (a) 

24.  It  may  be  here  noticed  that  on  the  marriage  of  a  feme 
guardian,  the  Court  of  Chancery  will  refer  it  to  the  Master 
to  appoint  a  guardian,  not  for  the  purpose  of  removing  her, 
but  to  ascertain  what  ought  to  be  done  under  the  altered 
state  of  circumstances,  (b) 

25.  It  has  been  held  that  the  marriage  of  a  feme  sole 
partner  is  a  dissolution  of  a  partnership  at  will,  (c) 


Chit^,  p.  C.  1 17 :  Staples  v.  Purser, 
3Moo.  &  S.  800 ;  2  DowL  P.  C.  764 : 
Pocock  V.  Pry,  8  DowL  P.  C.  126 : 
Higginbottom  v.  Higginbottom,  ib. : 
Hubbard  v.  Haggart,  6  Jur.  750. 

(a)  Harder  v.  Lee,  3  Burr.  1469 : 
8ee7Mod.53:  12Mod.383.  Onap- 
plicadon  for  such  leave,  the  Court 
requires  an  affidavit,  proving  not 
odIj  the  marriage,  but  the  due  ex- 


ecution of  the  warrant  of  attorney 
by  the  defendant,  and  the  nonpay*- 
ment  of  the  debt.  Metcalfe  v,  Boote, 
6  D.  &  Ry.  46. 

(6)  Jones  v.  PoweU,  9  Beav.  346  : 
In  re  Gornall,  1  Beav.  347. 

(c)  Nerot  r.  Burnard,  4  Rep.  260 : 
Wrexham  v.  Huddleston,  1  Swanst. 
617  n. 
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MARRIAGE   OF  DEBTOR   WITH   CREDITOR. 


SECTION  n. 

OF  THE  EFFECT  OF  MARRIAGE  UPON  THE  PRIOR  ACTS  AND 
AGREEMENTS  OF  THE  HUSBAND  OR  WIFE,  WITH  OR  IN 
RELATION  TO   EACH   OTHER. 


1.  Legacy  from  husband  to  wife 

before  marriage. 

2.  Bond  of  husband  to  wife  re~ 

leased  at  law. 

3.  Whether  good  in  equity. 

4.  Cannel  r.  Buchle. 

5.  Debt  not  released  which  cannot 

be  paid  during  marriage. 
9.  Husband^s  bond  to  trustee  for 

wife,  valid  in  law. 
10.   Whether  valid  in  equity. 


11.  Marriage  of  wife  executrix 
with  debtor. 

15.  Of  husband  executor  with  wife 
residuary  legatee. 

17.  Wife's  right  to  retain  debt  out 
of  assets  where  husbands  ex- 
ecutrix. 

20.  Where  husbancTs  real  estate 
devised  to  wife,  and  personalty 
insufficient. 


1.  In  Ewbank  v.  Hallowell  (a),  Lord  Thurlow  decided 
that  marriage  was  not  a  revocation  of  a  legacy  given  to 
the  wife  by  her  husband's  will  made  before  the  marriage. 
However,  as  it  has  been  noticed,  the  will  itself  will  now,  in 
most  cases,  be  revoked  by  the  marriage. 

2.  It  is  a  general  rule  that  where  a  man  marries  a  woman 
to  whom  he  is  indebted,  the  debt  is  thereby  released.  Thus, 
if  the  husband  obligor  take  the  obligee  to  wife,  the  bond  is 
discharged  at  law  (b)j  because  husband  and  wife  make  but 
one  person  in  law,  which  unity  of  persons  disables  the  wife 
from  suing  her  husband.  So  covenants  entered  into  by  the 
husband  with  his  wife  before  marriage  will  be  rendered  void 
by  the  marriage,  (c) 

3.  But  although  obligations  entered  into  by  the  husband 
with  his  wife  before  marriage  will  be  extinguished  at  law 


(a)  2  B.  C.  C.  220.  (c)  Ld.  Raym.  Rep.  517  :  see  Doe 

(b)  Co.  Litt.  264  b. :    Cannel  v.    v.  Polgrean,  1  H.  Bl.  535. 
Buckle,  2  P.  W.  243. 
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by  the  marriage,  they  will*  in  certain  cases  be  supported  in 
equity. 

4.  Thb  was  done  in  the  case  of  Cannel  v.  Buckle  (a),  where 
the  wife  haying  given  a  bond  to  her  intended  hus- 
band, in  consideration  of  the  expected  marriage,  binding 
herself  in  that  event  to  convey  her  real  estates  to  him  in 
fee  simple,  the  obligation,  though  extinguished  and  released 
at  law  by  the  marriage,  for  the  reason  before  mentioned, 
was  supported  in  equity ;  Lord  Macclesfield  observing  that 
the  impropriety  of  the  security,  as  of  a  bond  firom  a  woman 
to  a  man  whom  she  intended  to  marry,  or  the  inaccurate 
manner  of  wording  it,  was  not  material  in  equity ;  for  it  was 
there  sufficient  that  the  bond  was  a  written  evidence  of  the 
agreement  of  the  parties,  that  the  wife,  in  contemplation 
and  consideration  of  marriage,  agreed  that  her  intended 
husband  should  have  the  land  as  her  portion ;  which  agree- 
ment being  upon  a  valuable  consideration,  should  be  exe- 
cuted in  equity,  for  it  was  unreasonable  that  the  marriage 
upon  which  alone  the  bond  was  to  take  effect,  should  be 
itself  a  destruction  of  such  bond  ;  that  the  foundation  of  the 
notion  was,  that  at  law,  the  husband  and  wife  being  one 
person,  he  could  not  sue  his  wife  upon  the  agreement ;  but 
that  was  not  so  in  equity,  since  they  might  there  implead 
each  other. 

5.  However,  the  rule  that  where  a  man  marries  a  woman 
to  whom  he  is  indebted,  the  debt  is  thereby  released  at  law, 
only  extends  to  contracts  for  debts  which  are  due  in 
prceseniij  or  which  may  become  payable  at  some  period 
during  the  marriage ;  so  that  such  contracts  between  the 
husband  and  wife,  which  from  their  nature  can  give  no 
right  of  action  during  the  coverture,  are  not  released  or 
extinguished  by  it. 

6.  Thus,  if  the  husband  before  the  marriage  give  a  bond 

(a)  2  P.  Will.  243  :  see  also  Acton    v.  Penton,  1  Yern.  408,  oyerruling 
V.  Peirce,  2  Vem.  480 :  and  Furzon    Darcy  v.  Chute,  2  Ca.  Ch.  21. 

c  2 
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to  his  intended  wife,  with  a  condition  to  avoid  it,  if  he  left 
her  a  certain  sum  of  money  at  his  deaih^  the  obligation  would 
not  be  dissolved  by  their  marriage ;  for  the  engagement 
never  ripened  into  a  duty  during  the  husband's  life,  and  it 
could  not  have  been  released  by  him.  (a)  Here  the  express 
agreement  of  the  parties  created  a  right  not  inconsistent 
with  the  rules  of  marriage ;  so  that,  although  the  right  be 
suspended,  it  is  not  extinguished  by  it. 

7.  The  leading  case  upon  this  point  (which  has  also 
received  the  additional  authority  of  Lord  Kenyon)  (6),  is 
Cage  V.  Acton  (c).  There,  to  an  action  of  debt  for  rent 
against  an  administratrix,  she  pleaded  that  the  intestate,  in 
his  lifetime,  in  consideration  of  a  marriage  to  be  solemnized 
between  him  and  herself,  became  bound  to  her  in  a  bond 
of  2000/.,  conditioned  for  the  payment  of  1000/.  within  a 
certain  time  after  the  intestate's  death,  if  she  survived  him. 
She  then  averred  that  the  marriage  took  eflfect,  the^  death 
of  the  intestate,  and  that  the  1000?.  had  not  been  paid ; 
that  she  had  taken  out  administration,  and  that  250Z.  assets 
came  to  her  hands,  which  she  retained  in  satisfaction  of  the 
bond,  &c.  Upon  demurrer,  Gould  and  Turton,  Justices, 
were  of  opinion  (Holt,  Ch.  J.  dissentiente)  that  the  bond 
was  not  extinguished  by  the  marriage;  so  that  the  demurrer 
was  overruled. 

8.  And  in  the  modem  case  of  Milbourn  v.  Ewart  (rf),  the 
husband  before  the  marriage  gave  to  his  wife  a  bond  con- 
ditioned for  the  payment  of  3000/.  by  his  heirs  or  executors 
at  the  end  of  twelve  months  after  his  death.  The  Court  held 
that  the  bond  was  not  released  by  the  marriage,  and  they 
approved  of  the  decision  in  Cage  v.  Acton. 

9.  When,  previously  to  the  marriage,  a  bond  is  given  by 
the  husband  to  a  person  in  trust  for  his  intended  wife,  so 

(a)  Smith  r.  Stafford,  Hob.  216:  (c)  1  Ld.  Rajm.  Rep.  515  :  see  2 

Clark  r.  Thomson,  Cro.  Jac.  571  :  Vera.  480;  Prec.  Ch.  237. 

Tylle  V.  Peirce,  Cro.  Car.  376.  (d)  5  Term  Rep.  381. 

(6)  5  Term  Rep.  384. 
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that  she  is  cestuique  trust  of  such  bond ;  or  if  she,  dum  sola^ 
lend  money,  and  take  a  bond  in  the  name  of  a  trustee, 
marriage  will  not  in  either  case  release  it  at  law;  for  in 
both  cases  the  legal  right  to  sue  is  in  the  trustee,  and  there 
is  no  inconsistency  between  the  right  of  action,  and  the  law 
arising  out  of  the  relation  of  marriage. 

10.  However,  Mr.  Jacob  seems  to  have  considered  it  as 
doubtful  whether  a  bond  given  by  the  husband  to  a  trustee 
for  the  wife,  will  subsist  in  equity  after  the  marriage,  when 
given  for  a  mere  personal  debt,  and  not  in  contemplation  of 
the  marriage,  (a) 

11.  If  the  wife  be  executrix  or  administratrix,  and  marry 
a  man  who  is  debtor  to  the  estate,  the  debt  is  not  released 
by  the  marriage,  because  such  a  construction  would  have 
the  effect  of  a  devastavit,  and  it  is  a  known  maxim  that  the 
law  works  no  injury,  (b) 

'  12.  The  principle  that  a  security  given  to  the  wife  as 
executrix  is  not  released  by  the  marriage  might  have  sup- 
ported the  wife's  claim  in  the  case  of  Cotton  v.  Cotton  (c), 
which  seems  to  have  been  decided  upon  other  grounds. 
There  the  wife,  during  her  subsequent  widowhood,  lent  200?., 
part  of  the  assets  of  her  first  husband,  to  A,  the  plaintiff's 
son,  who,  with  the  plaintiff  as  surety,  gave  a  bond  to  the 
defendant  B  in  trust  for  the  other  defendant,  the  widow,  for 
repayment  of  the  money,  (d)  The  widow  married  A,  one 
of  the  obligors,  and  survived  him.  The  bond  having  been 
put  in  suit,  the  plaintiff,  the  surety,  filed  a  bill  to  be  relieved 
against  it,  insisting  that  by  the  marriage  of  the  cestuique 
trust  of  the  bond  with  the  principal  obligor,  the  bond  was 
released  in  equity  as  it  would  have  been  at  law,  if  it  had 


(a)  2  Bop.  H.  h  W.  78.  n.  (c)  Pre.  Ch.  41 ;  2  Vera.  290. 

(Jb)  Dorchester  v,  Webb,  Cro.  Car.  {d)  According  to  Mr.  Baithby's 

372 :  W.  Jones,  345  :  and  see  8  Rep.  note,  taken  from  the  Register  Book, 

136 :  1  Leon.  320 :  1  Salk.  306 :  and  the  bond  was  given  to  the  wife  and 

Richards  r.  Richards,  2  B.  &  Ad.  her  trustee. 
447. 

c  3 


22  RETAINER  BY  WIFE,   HUSBAND's  EXECUTRIX, 

been  made  to  the  widow  before  her  second  marriage ;  but  the 
Court  refused  to  relieve  the  surety;  and  the  decree  was 
afterwards  confirmed  by  Lord  Somers.  (a) 

13.  Mr.  Jacob  observes  upon  this  case  (6),  that  the  Court 
compared  it  to  the  case  of  a  bond  given  in  contemplation  of 
marriage,  and  relied  upon  the  circumstance  of  the  husband 
not  having  procured  it  to  be  delivered  up.  But  the  money 
was  part  of  the  assets  of  the  first  husband,  and  though 
lent  by  the  wife,  was  still  due  to  her  as  executrix,  (c) 

14.  Marriage  will  not  be  a  release  of  an  equitable  demand 
to  which  the  husband  is  subject  in  a  representative  cha- 
racter. 

15.  Thus  in  Baker  v.  Hall  (rf),  where  a  sole  extecutor 
married  one  of  the  residuary  legatees,  the  wife's  share  of  the 
residue  was  held  to  survive  to  her,  on  the  ground  that  the 
husband's  possession  was  in  his  character  of  executor.  In 
this  case  it  will  be  observed  that  if  the  husband  died  in- 
testate, the  wife's  claim  would  not  be  against  his  represen- 
tative, but  against  the  administrator  de  bonis  non  of  the  first 
testator. 

16.  Securities  given  by  the  husband  directly  to  his  wife 
before  and  in  contemplation  of  marriage  being  good  either 
at  law  or  in  equity,  it  follows  that  either  he  or  his  estate  is 
liable  to  discharge  them. 

17.  It  may  happen,  in  a  case  where  the  husband  gives  a 
bond  prior  to  marriage  to  his  intended  wife,  or  to  a  trustee 
for  her,  to  leave  or  pay  her  after  his  death  a  sum  of  money, 
that  he  appoints  her  executrix.  In  that  event,  she  may 
either  retain  the  amount  of  the  bond  against  all  other  debts 
in  equal  degree,  or  she  may  pay  it  over  to  her  trustees ;  and 
if  the  payment  to  the  trustees  is  made  with  her  own  money, 
she  has  a  similar  right  of  retainer;  or  if  she  satisfy  the 


(a)  Reg.  lab.  1692.  (A)  fo,  496.  (c)  See  Webster  t^.   Spcmcef,    S 

(b)  2  Rop.  H.  &  W.  78.  n.  Bai-ii.  and  Aid.  d6a 

(rf)  12  Ves.  497. 


OF  DEBT  DUE  FROM  HUSBAND.  23 

debt  out  of  her  husband's  assets,  she  will  be  allowed  equal 
benefit  of  the  pajnnent. 

18,  The  case  of  Marriot  v.  Thompson  (a)  places  these 
matters  in  a  clear  point  of  view/  There  the  action  was 
brought  against  a  widow,  the  executrix  of  her  husband, 
by  one  of  his  bond  creditors;  and  it  appears  from  the' 
widow's  plea,  that,  prior  to  the  marriage,  her  husband  gave 
a  bond  to  two  trustees,  conditioned  to  leave  to  her  at 
his  death,  if  she  survived  him,  400Z. ;  that  the  marriage 
took  effect ;  that  he  appointed  her  executrix  of  his  will, 
which  she  proved ;  and  that  the  debt  was  due.  She  then 
pleaded  plene  administravit^  minus  hi.  which  she  insisted 
upon  retaining  in  part  satisfaction  of  her  bond-debt.  The 
plaintiff  demurred ;  first,  because  the  bond  being  made  to 
trustees,  the  widow  could  not  retain,  since  the  money  was 
not  a  debt  due  to  her  at  law,  but  to  the  trustees.  The 
Court  however  overruled  the  objection,  observing,  that  if 
the  money  had  been  directed  to  be  paid  to  the  trustees,  it 
would  have  been  fatal  to  the  plea;  yet,  although  in  that 
case  she  could  not  have  retained,  she  might  have  paid  the 
money  to  the  trustees,  and  insisted  upon  the  payment ;  or 
she  might  have  paid  it  out  of  her  own  money,  and  have 
retained  assets  pro  tanto  (b) ;  but  that,  since  by  the  con- 
dition of  the  bond  payment  was  to  be  made  to  the  widow, 
she  was  entitled  to  retain  (c) ;  and  whether  the  words 
were  to  leave  or  to  pay  to  the  widow  would  make  no 
difference,  (d) 

19.  In  the  case  of  Thompson  v.  Thompson  (e)j  it  was 
held  that  the  widow  could  not,  as  administratrix,  retain  for 
an  annuity  secured  by  her  husband's  covenant  with  trustees, 
and  payable  to  her. 

(a)  WiUea's  Rep.  186.  (rf)  2  P.  WilL  298 :  2  W.  BL  965. 

(b)  Dj.  2. a:  2  Roll.  Abr. 684.  pi.  (e)  9  Price,  464  :  sed  vide  Loane 
11 :  Clejdon  r.  Spensar,  Moor.  2.  v.  Casej,  2  W.  BL  965  :  Anon,  cited 

(c)  T.  Rajm.  483  :  2  Show.  403 :  9  Price,  473  :   and  1  Sim.  and  Stu. 
Skin.214.  461. 

o  4 
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20.  If  the  husband  devises  his  real  estates  to  his  wife, 
and  his  personalty  be  insufficient  for  payment  of  his  debts, 
the  widow  may  retain  the  amount  of  a  sum  secured  to  her 
by  bond  or  covenant,  out  of  the  produce  of  the  estate,  as 
against  the  other  specialty  creditors,  (a) 

(a)  Loonies  r.  Stothard,  1  Sim.  and  Stu.  468. 
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CHAPTER  IL 

OF  THE   EFFECT  OF   LIMITATIONS  OF  PROPERTY  TO  HUSBAND 

AND  WIFE   DURING   THE  COVERTURE. 


1.  Take  by  entireties, 

2.  Husband  alone  cannot   divest 

wif^s  interest, 

3.  Norfmfeit  iL, 

5,  Except  where  term, 

7.  J^ey  may  take  in  severalty. 


9.  Legacy  to  husband  and  wife 
jointly, 

10.  Crift  to  husband  and  wife  and 

third  person* 

11.  BrickerVn  Whatley, 

12.  Warrington  v.  Warrington, 


1.  It  has  been  long  settled,  as  a  consequence  of  the  unity 
of  persons  in  husband  and  wife,  which  the  common  law 
created  upon  the  due  solemnization  of  the  marriage,  that 
where  an  estate  is  conveyed  or  devised  to  the  husband  and 
wife  during  the  coverture^  they  do  not  take  interests  in  joint- 
tenancy,  as  they  would  do  if  they  were  not  husband  and 
wife,  but  in  a  closer  partnership  than  joint-tenancy.  In  this 
case  they  are  said  to  take  by  entireties ;  that  is,  each  of  them 
is  seised  of  the  whole  estate,  and  neither  of  a  part. 

2.  This  tenancy  may  exist  whether  the  estate  is  in  fee,  in 
tail  (a),  for  life,  for  years,  or  other  chattel  interest,  and 
whether  the  property  is  in  possession,  reversion,  or  re- 
mainder. (6) 

3.  One  peculiarity  of  this  tenancy  is  that  the  husband 
cannot  alone  convey  the  property,  so  as  to  aflfect  the  interest 
of  the  wife  surviving,  who  will  be  entitled  to  the  whole,  (c) 


(a)  As  to  the  effect  of  gifts  in  tail    in  Chan.  1 :    Green  v.  King,  2  BL 


to  the  husband  and  wife,  see  2  Prest. 
Abst  44 :  2  Jar.  Wills,  251. 

{b)  1  Lev.  39  :  Co.  Litt.  187  b. 

(c)  Ca  Litt  187:  Doe  dem.  Free- 
stone 17.  Parratt^  5  Term  Rep.  652 : 
Back 9.  Andrews,  2  Yem.  120;  Prec. 


Rep.  1211 :  See  Doe  v.  Wilson,  4B. 
&  Aid.  303  :  Preston  on  Abstracts, 
Tol.  ii.  p.  39  :  and  Owen  v.  Morgan, 
cited  in  Winchester's  case,  3  Rep. 
Sa, 
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4.  Nor  will  the  wife's  interest  be  forfeited  by  the  attainder 
of  the  husband;  but  she  will,  on  surviving,  take  the 
whole,  (a) 

5.  But  when  a  term  of  years  becomes  vested  in  husband 
and  wife  by  entireties,  the  husband  alone  may  assign  the 
term  so  as  to  bind  his  wife  surviving.  (6) 

6.  The  same  rule,  as  to  husband  and  wife  taking  in  en- 
tirety, prevailed  when  a  feoffment  with  warranty  was  made 
to  a  man  and  woman,  who  afterwards  married,  and  happened 
to  be  impleaded  and  vouched  and  recovered  in  value ;  because 
at  the  time  of  recovery  they  were  husband  and  wife,  and 
unable  to  take  in  moieties.  So  also  if  livery  of  seisin  was 
not  made  secundum  formam  chartce  until  after  the  marriage ; 
or  in  the  case  of  a  grant  to  them  of  a  reversion,  if  attornment 
was  not  made  before  the  solemnization  of  the  marriage  (c). 

7.  But  it  seems  that  they  may  take  in  severalty  by  express 
limitation,  as  in  the  instance  of  a  limitation  to  A  for  life,  to 
the  husband  in  tail,  and  to  his  wife  for  years,  (rf). 

8.  The  peculiar  nature  of  this  tenancy  forms  an  exception 
to  the  doctrine  that  remitter  does  not  take  place  where  the 
defeasible  estate  is  acquired  by  the  party's  own  act.  Thus, 
if  husband  and  wife  were  tenants  in  special  tail  with  re- 
mainder to  B,  and  the  husband,  under  the  old  law,  had 
discontinued  the  estate,  and  afterwards  had  taken  back  to  him- 
self and  wife  an  estate  in  special  tail,  the  wife  would,  by 
the  common  law,  before  the  statute  of  uses  and  the  act  of 
32  Hen.  8.  c.  28.,  have  been  immediately  remitted  to  her 
first  estate  tail;  the  consequence  of  which  remitter  ne- 
cessarily was  the  remitter  also  of  the  husband,  for  although 
the  taking  back  of  the  defeasible  estate  was  his,  not  her 
act,  yet  since  they  took  the  new  estate  in  entirety,  and  not 
in  severalty,  the  remitter  of  the  one  was  necessarily  also  that 
of  the  other,  {e) 

(«)  Co.  Litt.  187  a.  (c)  Co.  Litt.  187  ft. 

{b)  Co.  Lite.  187  b.  356  :  1  Prest  (rf)  Ibid.  187  b. 

Convey.  55. 155  :  2  Prest.  Abst.  39  :  (e)  Litt.  sect.  672 :  Hob.  265, 
Grute  ».  Locroft,  Cro.  El.  287. 
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9.  Where  a  legacy  was  given  to  the  husband  and  wife 
jointly,  the  wife  being  the  daughter  of  the  testator,  it  was 
held  that  the  same  duty  was  payable,  as  if  one  moiety  had 
beeft  given  to  the  husband,  and  one  moiety  to  the  wife,  (a) 

10.  It  is  laid  down  by  Littleton  (ft)  as  a  consequence  of 
the  unity  of  persons  in  husband  and  wife,  that  if  a  joint 
estate  is  made  of  lands  to  a  husband  and  wife,  and  to  a 
third  person,  the  husband  and  wife  have  in  law  but  a 
moiety. 

11.  In  the  case  of  Bricker  v.  Whatley  (c),  where  a 
residue  was  given  "to  A,  B,  and  C,  and  the  wife  of  C 
equally,  to  be  divided  among  them  share  and  share  alike," 
it  was  urged  that  by  the  words^  equally  to  be  divided  be* 
tween  them,  they  toobas  tenants  in  common,  and  therefore 
must  take  as  two  persons ;  but  the  husband  and  wife  were 
held  entitled  to  but  one  third  part,  the  wife  only  being  of 
kin  to  the  testator,  and  the  Court  laying  stress  upon  the 
word  "  and  "  preceding  the  gift  to  the  husband. 

12.  But  in  Warrington  v.  Warrington  (d)^  where  a  tes- 
tatrix gave  the  residue  of  her  real  and  personal  estate 
equally  between  her  brother  A,  her  sister  B,  her  nephew 
C,  and  D  his  wife,  the  husband  and  wife  being  equally  of 
kin  to  the  testatrix,  it  was  held  that  the  residue  was  divi- 
sible into  four  shares,  and  the  husband  and  wife  entitled 
each  to  one  share.  Sir  J.  Wigram  V.  C.  jaaid,  "  I  cannot 
concur  in  the  argument  that  the  quantity  of  the  interest  to 
be  taken  by  the  husband  and  wife  depends  upon  the 
question,  whether  the  gift  creates  a  joint-tenancy  or  a  tenancy 
in  common.  The  quantity  of  land  which  the  husband  and 
wife  take  under  a  devise  like  that  before  me  is  a  different 
question  from  the  manner  in  which  they  take  it.  They  may 
take  their  shares  by  entireties,  and  not  by  moieties  as  be- 
tween themselves;   but  this  legal  result,   as  between  the 

(a)  Attorney- Greneral  v.  Bacchus,  {b)  Litt.  sec.  291. 

9  Price,  30 ;  S.  C.  11  Price,  547  :  (c)  1  Vera.  233. 

see  Attornej-Greneral  v,  Burnie,  3  («0  2  Hare,  54 :  see  also  Paine  r. 

You.  &  Jer.  531.  Wagner,  12  Sim.  184. 
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husband  and  wife,  cannot  affect  the  amount  of  the  gift  as 
between  themselves  and  third  persons.  The  number  of 
shares  in  which  the  residue  is  divided,  must  be  determined 
by  counting  the  legatees  among  whom  it  is  equaUy  given. 
It  may  be  observed  that  Littleton,  in  stating  the  rules,  always 
illustrates  it  by  placing  the  husband  and  wife  as  the  first 
parties  to  whom  the  estate  was  made ;  and  in  Bricker  v. 
Whatley  (a),  the  occurrence  of  the  word  *  and '  before  the 
names  of  the  husband  and  wife  is  adverted  to  by  the  Lord 
Keeper.  The  circumstances  relied  on  in  that  case  exist 
here :  the  husband  and  wife  are  equally  of  kin  to  the  tes* 
tatrix :  and  there  is  nothing  in  the  disposition  of  the  names 
which  can  impart  any  intention  to  treat  either  of  them 
differently  from  the  other  legatees." 

(a)  AnU^  p.  27* 
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CHAPTER  III. 


OF  GIFTS  OR   GRANTS   BETWEEN  HUSBAND  AND  WIFE. 


1.  Void  cU  common  law. 

2.  Effect  rf  statute  of  uses. 

4.  Husband  may  devise  to  wife. 

6.  Custom  of  York. 

7.  Copyholds* 

8.  May  appoint  to  each  other* 

10.  Defective  appointments  supplied 

in  Javour  of  wife. 

1 1 .  Not  of  husband* 

12.  Unless  purchaser  under  mar^ 

riage  contract 


1 3.  Purchase  in  name  of  wife  prinut 

facie  gift  to  her. 
16.  Securities  for  loan  in  names  of 
husband  and  wife. 

18.  Transfer  of  stock  into  wifis 

name. 

19.  Improvement  of  wife* s  estate. 

20.  Payment  by  mistake  of  wife*s 

debt. 

21.  Gifts  from  husband  to  w^e  good 

in  equity. 


1.  Upon  the  principle  of  union  of  husband  and  wife  so  as  to 
be  but  one  person,  the  husband  could  not  by  any  common 
law  conveyance  give  or  grant  any  estate  to  the  wife,  either 
in  possession,  reversion,  or  remainder :  and  the  same  disability 
prevailed  in  regard  to  the  wife,  (a) 

2.  An  exception  to  this  rule  was,  however,  introduced  by 
the  statute  of  uses  {b) ;  it  being  holden,  after  the  passing  of 
that  act,  that  if  the  husband  made  a  feoffment  or  conveyance 
by  lease  and  release  to  A,  to  the  use  of  his  wife  in  fee,  such 
a  conveyance  would  be  good,  and  the  wife  seised  of  the  in- 
heritance ;  upon  the  ground  that  the  legal  estate  passed 
from  the  husband  to  the  feoffee  or  releasee ;  out  of  whose 
seisin  the  statute  operating  upon  the  use  limited  to  the 
wife,  transferred  to  it  the  legal  estate,  which  for  a  moment 
was  in  the  feoffee  or  releasee ;  thus,  by  a  subtlety,  evading 
the  rule  of  the  common  law,  that  the  wife  cannot  take  by 
conveyance  from  her  husband. 

3.  That,  since  the  statute,  the  legal  estate  must  pass  from 


(a)  Litt  Bcct.  168 :  Co.  Litt.  187,  b.  (b)  27  Hen.  8.  c.  10. 
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the*  husband   to   another  person,   in  order  to    serve    the 

limitation  of  the  use  to  the  wife,  appears  from  this,  that 

the   husband  cannot  covenant  with  her  to  stand  seised  to 
her  use.  (a) 

4.  The  wife  may  also  take  an  estate  from  her  husband  by 

devise,  because  that  does  not  take  effect  until  after  the  mar- 
riage is  determined,  (b) 

5.  For  the  same  reason,  a  donation  mortis  caitad  by  the 
husband  to  her  will  be  good,  (c) 

6.  And  it  seems  that  by  the  custom  of  particular  places,  as 
of  York,  the  wife  may  take  by  immediate  conveyance  irom 
her  husband,  (d) 

7.  So  they  may  surrender  copyholds  to  the  use  of  each  other 
(e)j  unless  the  husband  be  lord  of  the  manor,  for  in  that  case 
the  grant  would  be  immediate  to  the  wife,  which,  as  before  is 
mentioned,  is  not  admissible.  (/) 

8.  And  where  the  husband  or  wife  have  a  power  of  ap- 
pointment, either  may  appoint  to  the  other,  (g) 

9.  In  a  late  case  (A),  where  the  wife  was  tenant  for  life 
with  the  usual  leasing  power,  it  was  held  that  a  lease  granted 
by  her  to  the  husband  was  void,  as  she  was  unable  to  enforce 
the  covenants  of  the  lease  against  her  husband,  by  reason  of 
which  disability  the  interests  of  the  remainder-man  might 
be  prejudiced. 

10.  With  respect  to  defective  appointments  made  by  hus- 
band and  wife  to  each  other,  there  is  this  distinction,  viz. 
that  an  imperfect  appointment  made  by  the  husband  to 
the    wife    will    be    good   in    equity   (e),  but  a  defective 


(a)  Co.  Litt  3  a.  112  a,  (/)  Firebrass  dem.  Sjmes  v.  Pen- 

(6)  Co.  litt  112,  a  and  b.  nant,  2  Wib.  265. 

(c)  Lawson  v.  Lawson,  1  P.  WilL  (^)  2  Sug.  Pow.  24.  7th  ed. 

441 :  MiUer  v.  Miller,  3  P.  Will.  356 :  (A)  Doe  d.  Hartridge  v.  Gilbert, 

see  Walter  v.  Hodge,  2  Swan.  92.  5  Q.  B.  423 ;   1  Dav.  k  Mer.  429 ; 

(d)  Fitz.  Prescription,  61 :  1  Bro.  13  Law  J.  N.  S.  Q.  R  21 ;   8  Jur, 
Abr.  Custom,  fo.  201  b.  pi.  56.  37. 

(e)  Bunting  r.  Lepingwell,  4  Rep.  (t)  Toilet  r.  ToUet,  2  P.  WilL 
p.  29.  489. 
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appointment  made  by  the  wife  to  the  husband  will  not  in 
general  be  remedied. 

IL  In  Moodie  v.  Reid  (a),  the  Court  said,  that  if  the 
power  were  not  well  executed,  it  would  not  relieve  the  hus- 
band ;  that  equity  had  already  gone  a  great  way  in  these 
cases,  and  had  supplied  defective  executions  of  powers  in  fa- 
vour  of  a  wife,  a  child,  a  purchaser,  and  creditors,  but  not 
beyond  these  instances ;  and  that  if  the  Court  were  to  go 
farther  it  would  not  know  where  to  stop. 

12.  If,  however,  the  appointment  be  made  to  the  husband 
before,  and  in  consideration  of  marriage,  and  in  pursuance 
of  a  power  previously  given  to  the  wife,  in  that  case,  if  the 
execution  of  the  power  be  defective,  a  Court  of  Equity  will 
remedy  the  mistake ;  because  the  husband  does  not  claim 

as  a  volunteer,  but  as  a  purchaser  under  the  marriage 
contract. 

13.  Thus,  in  Sergeson  v.  Sealey  (6,)  A,  by  settlement  upon 

a  first  marriage,  was  empowered  to  charge  her  own  estate 
with  4000Z.,  for  such  persons  as  she  should,  by  deed  or  will, 
duly  executed  in  the  presence  of  three  witnesses,  appoint.  A 
having  this  power  and  being  about  to  marry  B,  a  second  hus- 
band, declared  in  articles  of  settlement,  that  B  should  raise 
2000/.  (part  of  the  4000/. )  for  his  own  use,  and  B  covenanted 
to  convey  lands  for  securing  the  money,  but  in  trust  as  to  the 
rents  for  himself  during  his  and  A's  joint  lives,  and  then  to 
raise  the  2000/.  for  the  younger  children  of  the  marriage. 
The  articles  were  executed  by  A,  in  the  presence  of  two  wit- 
nesses only  ;  and  the  question  was,  whether  they  were  a 
good  execution  of  the  power.  Lord  Hardwicke  was  of  opi- 
nion in  the  affirmative,  and  said,  that  although  it  had  been 
insisted  that  the  articles  were  a  defective  execution  of  such 
power,  because  there  were  only  two  witnesses  to  them,  yet 


(a)  1  Mad.  521  ;  2  Mad.  156 :     and  Oocker  t^.  Quayle,  1  Buss.  Sc  M. 
Watt  V.  Watt,  3  Yes.  244 :  see  also     535. 
Hopkins  v.  Myall,  2  Rubs.  &  M.  86 :         {b)  2  Atk.  415.  Ed.  by  Sanders. 
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the  Court  would  supply  that  defect  where  the  execution  of  a 
power  was  for  a  valuable  consideration,  much  more  where  the 
execution  was  of  a  trust  only ;  and  that  notwithstanding  the 
appointment  was  in  this  case  inaccurately  expressed,  and  in 
an  informal  manner,  yet  it  should  amount  to  the  grant  of 
the  2000/.  to  B,  and  if  so,  then  that  B  was  entitled  to  have 
the  whole  use  and  benefit  of  the  money  during  the  marriage ; 
that  the  case  fell  exactly  within  the  reason  of  Lady  Coven- 
try's (a),  where  a  tenant  for  life,  with  a  power  to  make  a 
jointure,  covenanted  for  a  valuable  consideration  to  execute 
his  power,  the  Court  would  supply  a  defective  or  a  non-exe- 
cution of  the  power  against  the  remainder-man. 

14.  The  wife  may  take  from  the  husband  by  a  purchase 
made  by  him  in  her  name,  or  in  their  joint  names,  which 
will  be  presumed  to  have  been  intended  as  a  gift  and  ad- 
vancement to  her,  unless  evidence  of  a  diflFerent  intention  be 
adduced,  (b) 

15.  And  the  wife,  on  surviving  the  husband,  wiU  be  en- 
titled, unless  the  property  being  personal,  he  in  his  lifetime 
alienes  it.  (c) 

16.  So  where  money  was  lent  by  the  husband,  and  the 
securities  taken  in  the  joint  names  of  himself  and  wife,  she 
was  held  entitled  by  survivorship,  (d) 

17.  And  in  a  case,  where  the  husband  purchased  stock  in 
the  name  of  himself  and  his  wife,  Lord  Eldon  said  that  it  was 
primd  facie  a  gift  to  her  in  the  event  of  her  surviving,  unless 
evidence  of  cotemporaneous  acts,  showing  a  contrary  in- 
tention, were  produced,  (e) 

18.  A  transfer  by  the  husband  of  stock  already  purchased 
into  his  wife's  name,  or  into  their  joint  names,  would  i 
fortiori  be  presumed  to  be  a  gift  to  her ;  a  transfer  being 


(a)  2  P.  Wm.  222.  {d)  Watts  v.  Thomas,  2  P.  WiU. 

(6)  Kingdon  v.  Bridges,  2  Vern.  364. 

67 :  Glaister  v.  Hewer,  8  Ves.  199.  (e)  Wilde    v.    Wilde,    31    July, 

(c)  Christ's  Hospital  v.  Budgin,  1823  :  Coates  r.  Stevens,  1  Y.  &  C. 

2  Vern.  683.  Eq.  Ex.  66. 
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stronger  evidence  of  an  intention  to  give  than  a  purchase  in 
the  name  of  aiiother.  (a) 

19.  In  the  same  way,  an  expenditure  voluntarily  in* 
curred  by  the  husband  in  building  upon  or  improving  his 
wife's  estate,  redeeming  the  land-tax,  or  enfranchising  copy- 
holds, is  presumed  to  be  intended  as  a  benefit  to  her.  (b) 

20.  But  where  the  husband  paid  off  part  of  a  debt  due 
upon  a  mortgage  of  his  wife's  leasehold  estate,  under  the 
idea  that  he  was  absolutely  intitled  to  the  estate,  his  exe* 
cutor  was  allowed  to  stand  in  the  place  of  !he  mortgagee,  (c) 

21.  It  should  be  observed,  that,  although  immediate 
gifts  of  property  by  the  husband  to  the  wife,  are,  with 
the  exceptions  before  mentioned,  void  at  law,  yet  they  will 
be  supported  in  equity  (rf),  where  the  transactions  are  bonA 
Jid€j  and  not  intended  as  covers  for  fraud,  nor  are  such 
unreasonable  acts  as  to  prevent  the  Court's  interference; 
one  of  which  occurred  in  the  case  of  Beard  r.  Beard  (^), 
where  by  a  deed-poll  the  husband  gave  and  granted  to  his 
wife  all  the  property  which  he  then  had,  or  might  afterwards 
have.  Lord  Hardwicke  said  that  such  a  grant  or  gift  could 
not  take  effect,  because  the  law  would  not  permit  a  man  to 
make  a  grant  or  conveyance  to  his  wife  during  his  life,  and 
that  the  Court  would  not  allow  the  wife  to  have  the  whole 
of  her  husband's  estate  whilst  he  lived,  for  that  was  not 
in  the  nature  of  a  provision,  which  was  all  that  she  was 
intitled  to. 

22.  There  must,  however,  be  satisfactory  evidence  that 
the  husband  has  divested  himself  of  the  property,  and  agreed 
to  hold  it  as  a  trustee  for  his  wife,  (g) 

(a)  George  v.  Bank  of  Englttod*  (c)  Pitt  v.  Pitt»  1  Tukn.  &  Rom. 
7  Price,  646:  Rider  r.  Kidder,  10  180:  see  also  Neesom  v,  Clarkson, 
Ves.  360  :  see  Lucas  r^  Lucas,  1     4  Hare,  97. 

Atk.  270 :   Dummer  v »  Pitcher,  6  {d)  Lucas  v.  Lucas,  1  Atk.  271 : 

8im.  85 ;  2  M.  &  E.  262.  273 :  Low  Walter  v.  Hodge,  2  Swanst.  92. 

V.  Carter,  I  Beav.  426.  (e)  3  Atk.  72. 

(b)  Campion  r.  Cotton,  17  Ves.  (g)  Walter  v,  Hodge,  2  Swanst 
263.  107 :  M'Lean  v.  Langlaad,  5  Ves.  79. 
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CHAPTER  IV. 

OP  THE  HUSBAND'S  INTEREST  IN  HIS  WIFE'S  PERSONAL 

ESTATE. 


SECTION  L 


OF  THE  HUSBAND'S  INTEREST  IN  HIS  WIFE'S  PERSONAL 

ESTATE   IN  POSSESSION. 


1.  Absolutely  entitled  to  wif^s  per- 

sonalty in  possession. 

2.  Which  he    may  dispose  of  by 

toill, 

3.  Also  to  wif^s  chattels  personal, 

in  possession  of  third  person. 


4.  For  which  he  may  bring  detinue 

or  replevin,  without  joining 
wife. 

5.  Or  trover,  if  conversion   afUt 

marriage. 
7.  If  before  marriage  wife  mustjjin. 


1 .  Marriage  is  an  absolute  gift  to  the  husband  of  the  goods, 
personal  chattels  and  estate  of  which  the  wife  was  actually 
and  beneficially  possessed  at  the  time  of  marriage  in  her 
own  right,  and  of  such  other  goods  and  personal  chattels  as 
come  to  her  during  the  marriage,  (a) 

2.  He  may,  therefore,  dispose  of  them  by  his  will,  which 
will  be  effectual  whether  he  survive  his  wife  or  not. 

3.  And  the  marriage  also  vests  in  the  husband  chattels 
personal  of  the  wife,  which  at  the  time  of  the.  marriage  were 
in  the  possession  of  a  tliird  person. 

4.  And,  therefore,  he  may  bring  detinue  or  replevin  for 
them  without  joining  his  wife  in  the  action.  (6) 

5.  So  he  may  bring  trover  for  them  in  his  own  name,  if 

(a)  Co.  Litt.  300  a,  351  b.  Bourn  v.  Mattaire,  1  Selw.  N.P. 

{b)  Bull  N.P.  50— 53:  Fowea  r,  314,  11th  ed.:  Ayling  v.  Whicher, 

Marshall,  1  Sid.  172:  see  1  Ventr.  6A.&E.259;  1  Ney.&P.416. 

261  :    1  Bac.   Ah.   700,    7th   ed. :  , 
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the  conversion  be  subsequent  to  the  marriage  (a) ;  because 
this  supposes  the  property  in  the  wife,  which  by  the  marriage 
is  transferred  to  him,  and,  therefore,  the  conversion  is  a  tort 
to  him  alone. 

6.  And  though  the  husband  and  wife  may,  in  this  case, 
join  in  the  action,  yet  they  cannot  allege  the  conversion  to  be 
to  the  damage  of  both,  the  property  being  in  the  husband 
alone,  (b) 

7.  If  the  conversion  be  laid  before  the  marriage,  it  dis- 
affirms the  property  of  the  wife  at  that  time,  and  the  husband 
and  wife  must  join  (c),  as  in  other  cases  of  a  right  which 
arose  to  the  wife  dum  sola. 

(a)  Powes  V.  Marshall,  itbi  sup. :  (c)  Com.  Dig.,  Baron  and  Feme,  V. 

Blackbome  v.  Graves^  2  Lev.  107  :  For  further  information  upon  the 

me  2  Saund.  47.  t.  subject  of  this  section,  see  1  Ghitty 

{b)  Nelthorp  v.  Anderson,  1  Salk.  on  Pleading,  82,  7th  ed.,  by  Green- 

1 14.  ing :  and  1  Sel  w.  N.  P.  314,  1 1  th  ed. 
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SECTION  n. 

OF    THE    HUSBAND'S    INTEREST    IN    HIS    WIFE'S    CHOSES    IN 

ACTION. 


2.  Husbands  interest  qualified. 

4.  Choses  in  action  accruing  during 

marriage. 

5.  Negotiable  instruments. 


10.  May  he  passed  by  husbamfs  in- 

dorsement. 

11.  Ificome  of  wife's  choses  in  ac- 

tion. 


1.  Property  falling  under  the  description  of  choses  in  ac- 
tion of  the  wife,  comprises  debts  owing  to  her,  arrears  of 
rents,  legacies,  residuary  personal  estate,  money  in  the 
funds,  &c. 

2.  Marriage  is  only  a  qualified  gift  to  the  husband  of  his 
wife's  choses  in  action,  viz.  upon  condition  that  he  reduce 
them  into  possession  during  its  continuance ;  for  if  he  hap- 
pen to  die  before  his  wife,  without  having  reduced  such  pro- 
perty into  possession,  she,  and  not  his  personal  representa- 
tives will  be  entitled  to  it.  (a) 

3.  Thus  in  Scawen  v.  Blunt  (6),  A  was  intitled  under  the 
will  of  C  to  real  estates  for  life,  but  if  she  married,  the  fee- 
simple  was  given  to  her ;  if  she  did  not  marry,  the  property 
was  given  over  after  her  death  to  B,  the  wife  of  D,  and  her 
heirs.  The  estate  was  sold  with  the  consent  of  all  persons  in- 
terested in  it ;  but  in  the  conveyance  no  trust  was  declared  of 
the  purchase-money,  which  was  paid  to  A,  and  by  her  delivered 
to  trustees,  who  invested  it  in  stock,  and  the  interest  of  it 
was  paid  to  A,  who  was  unmarried  when  the  bill  was  filed. 
B  survived  her  husband  D,  and  bequeathed  to  A  all  her  per- 


(a)  Co.  Litt.  351.  It  seems  that 
by  the  law  of  Scotland,  all  the  wife's 
personal  property,  whether  in  action 
or  possession,  vests  absolutely  in  the 
husband.  Leslie  v,  Baillie,  2  Y.  & 


C.  C.  C,  96 ;  12  Law  J.  N.  S.  Chan. 
133. 

(b)  7  Ves.  294:    see  also  Lang- 
ham  17.  Nenny,  3  Ves.  467. 
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sonal  estate.  Sir  William  Grant  M.  R.  determined,  that  the 
rights  of  the  persons  named  in  the  will  in  the  stock  were  th<i 
same  as  they  had  in  the  land  under  the  same  will,  upon  the 
doctrine  of  resulting  trusts  ;  that  the  stock  was  in  the  nature 
of  a  chose  in  action,  which  not  being  reduced  into  possession 
by  D,  survived  to  his  wife  B,  and  passed  by  her  will  to  A, 
who  thereby  became  entitled  to  the  money  absolutely. 

4.  In  respect  of  choses  in  action  which  accrue  to  his 
wife  solely,  or  to  her  and  himself  jointly,  during  the  marriage, 
although  the  husband  may  disagree  to  his  wife's  interest  and 
make  his  own  absolute,  by  bringing  the  action  in  his  own 
name  only;  yet  until  such  disagreement,  such  choses  in  action, 
if  not  reduced  into  possession  by  the  husband,  will  survive  to 
the  wife,  (a) 

5.  A  distinction  was  formerly  taken  between  bills  of  ex- 
change and  promissory  notes,  belonging  to  the  wife,  and  her 
other  choses  in  action  ;  it  being  held,  that  as  the  wife  could 
not  after  marriage  indorse  her  negotiable  instruments,  the 
husband  by  the  act  of  marriage  became  virtually  indorsee, 
and  thus  absolutely  entitled  to  them.  (6) 

6.  Accordingly,  in  Barlow  v.  Bishop  (c)  it  was  said  by 
Lord  Kenyon  that  the  gift  of  a  promissory  note  to  the  wife 
vested  it  in  her  husband ;  and  in  M'Neilage  v.  HoUoway  (d), 
which  was  a  case  in  which  it  was  held  that  the  husband 
might  sue  for  a  bill  of  exchange  given  to  the  wife  before 
marriage,  without  joining  the  wife.  Lord  EUenborough  said 
that  it  was  laid  down  in  Coke  upon  Littleton  and  Comyn's 
Digest,  that  all  chattels  personal  which  the  wife  had  in  pos- 
session in  her  own  right,  were  vested  in  the  husband  by  mar- 
riage, although  he  did  not  survive  her ;  and  that  the  words 

(a)  Coppin  v. ,  2   P.   W.    Lightbourne  v.  Holiday,  2  Eq.  Ca. 

497  :  Daj  9.  Padrone,  2  M.  &  S.     Ab.  1 ;  2  Madd.  135  n. 

396 «.:   Howell  v,  Maine,   3  Lev.  (c)  1  East,  432. 

403 :  and  see  Wildman  v.  Wildman,  (d)  B.  &  Aid.  218.     It  does  not 

9  Ves.  174.  appear  that  Nash  r.  Nash,  2  Madd. 

(b)  Hodges  9.  Burley,  Bunb.  188:  133,  stated  tn/ro,  was  cited  in  this 

case. 
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chattels  personal  were  sufficiently  large  to  cover  a  negotiable 
instrument  of  this  sort. 

7.  But  in  Richards  v.  Richards  (a)  Lord  Tenterden  C.  J. 
remarked  that  a  promissory  note  was  in  the  ordinary  course 
of  things,  a  chose  in  action ;  however,  he  distinguished  the  case 
before  him  from  M*Neilage  v.  HoUoway,  on  the  ground  that 
the  note  had  been  given  by  the  husband  himself  to  the  wife 
after  the  marriage  to  secure  a  sum  borrowed  from  her  as 
executrix  ;  and  that  to  have  held  it  to  have  been  a  personal 
chattel  vesting  in  the  husband,  would  have  been  to  have 
made  it  a  nullity  at  the  time  of  its  creation. 

8.  And,  accordingly,  in  Gaters  v.  Madely  (6),  where  the  pro- 
missory note  had  been  given  to  the  wife  during  coverture,  and 
had  not  been  reduced  into  possession  by  the  husband,  it  was 
held  that  it  survived  to  her ;  Parke  B.  remarking  that  the 
only  doubt  arose  from  the  observations  of  Lord  EUenborough 
in  M'Neilage  v.  HoUoway.  He  thought  that  in  that  respect 
there  had  been  a  mistake  and  an  incorrect  expression  used 
by  his  Lordship;  but  that  it  was  unnecessary  for  him  to 
have  laid  down  such  a  doctrine  in  order  to  have  decided  the 
case  then  before  him,  and  that  the  decision  in  the  subsequent 
case  of  Richards  v.  Richards  had  qualified  that  position. 

9.  It  may  now,  therefore,  be  considered  as  settled  that 
there  is  no  distinction  in  respect  of  the  wife's  right  of  survi- 
vorship between  her  negotiable  instruments  and  her  other 
choses  in  action. 

10.  But  the  husband  has  the  power,  by  his  indorsement 
alone,  of  passing  his  wife's  negotiable  instruments  (c),  and 
thus  the  wife's  interest  in  them  will  be  defeated. 

n.  In  the  late  case  of  Wilkinson  v.  Charlesworth  (d)  the 
husband's  representatives  claimed  income  which  had  accrued 

(a)  2  B.  &  Ad.  447.  (c)  Mason  v,  Morgan,  2  A.  &  E. 

(b)  6  M.  &  W.  427  :    see  also    80. 

Hart    V.   Stephens,   6    Q.  B.  937 ;        {d)  16  Law  J.  N.  S.  Chan.  3S7 ; 
9   Jur.    227:    and    Scarpellini    v.     llJur.  614. 
Acheson,  7  Q.  B.  864 ;  9  Jur.  828. 
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due  during  his  life,  but  had  not  been  received  by  him ;  but 
it  was  held  that  the  income  was  as  much  a  chose  in  action  as 
the  principal ;  and  according  to  the  ordinary  rule,  the  wife 
became  entitled  to  it  by  survivorship. 

12.  It  may  be  here  noticed  that  the  husband  may,  by 
making  a  valid  settlement  upon  his  wife,  acquire  the  absolute 
interest  in  his  wife's  choses  in  action,  although  not  reduced 
into  possession  in  his  lifetime.  This  subject  will  be  con- 
sidered in  a  future  chapter,  (a) 


SECTION  m. 

OF  THE  HUSBAND'S  INTEREST  IN    PERSONAL   ESTATE   BELONG- 
ING  TO   HIS   WIFE   AS  EXECUTRIX   OR  ADMINISTRATRIX. 


2.  Husband  not  enHtled  where  wife 

executrix. 

3.  But  may  administer  in  her  right. 


4.  And  release  debts. 

5,  Wife  cannot  administer  without 

husband^s  consent 


1.  In  the  first  section  of  this  chapter  it  appeared  that  mar- 
riage was  an  absolute  unqualified  gift  to  the  husband,  of  all 
the  goods  and  personal  chattels  which  his  wife  was  absolutely 
possessed  of  at  that  time,  or  became  so  afterwards  in  her  own 
right,  whether  he  survived  her  or  not. 

2.  Marriage,  however,  makes  no  such  gift  to  him  of  the 
goods  and  chattels  which  belong  to  his  wife  in  autre  droits  as 
executrix  or  administratrix ;  because  such  a  gift  might  prove 
disadvantageous  to  the  creditors,  &c.  of  the  testator  or  intes- 
tate ;  besides,  since  the  wife  takes  no  beneficial  interest  in 
the  property,  there  is  none  such  which  the  law  can  transfer 
to  him.  {h) 


(a)  See  Book  2.  post. 


{b)  Co.  Litt.  361  :  11  Mod.  178. 
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3.  But  the  husband  is  entitled  to  administer  in  his  wife's 
right,  for  his  own  safety,  lest  she  misapply  the  funds,  for 
which  he  would  be  liable.  Incident  to  this  right  he  has  the 
power  of  disposition  over  the  personal  estate  vested  in  his 
wife  as  executrix  or  administratrix,  (a) 

4.  Accordingly  he  may  release  debts  owing  to  the  estate  of 
the  testator,  or  intestate,  to  whom  the  wife  is  executrix  or 
administratrix,  (b) 

5.  As  the  husband  is  answerable  for  his  wife's  acts,  she  is 
not  permitted  to  administer  without  his  concurrence ;  nor  will 
payments  made  to  her  as  executrix  or  administratrix  without 
his  consent  be  valid,  (c) 

(a)  Jenk.  Rep.  79.  nistration  was  granted  to  the  wife 

(b)  Br.  "Baron  and  Feme,"  pi.  without  her  husband  joining,  she 
80.  living  separate  from  him,   and   all 

(c)  1  Salk.  282 :  see  also  Lover  right  to  the  estate  of  the  deceased 
V.  Lover,  6  Jur.  156 ;  Bubbens  v,  having  been  conveyed  to  her  under 
Hardy,  3  Curt.  50 :  and  the  cases  a  deed  of  separation.  Li  the  goods 
cited  in  1   Williams  on  Executors,  of  H.  Hardinge^  2  Curt,  640. 

166,  dd  ed.    In  a  late  case  admi* 
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SECTION  IV. 

OF  THE  INTEREST  OF  THE  HUSBAND  SURVIVING  IN  HIS  WIFE'S 
PERSONAL  PROPERTY  UNRECOVERED  AT  THE  TIME  OF  HER 
DEATH. 


L  A$  administraior  entitled  to  wife's 
personal  estate. 

2.  If  not  administrator,  to  surplus, 

3.  If  property  not  recovered  during 

his  life,  his  next  of  kin  entitled. 


4.  To  whom  letters  of  administration 
granted,  where  husband  dies 
before  property  recovered. 

7*  Entitled  as  administrator  where 
wife  mortgagee  in  fee. 


1.  If  the  husband  survive  his  wife,  he  will,  as  her  ad- 
ministrator, be  entitled  to  all  her  personal  estate  which 
continued  in  action  or  unrecovered  at  her  death,  (a) 

2.  And  if  he  does  not  take  out  letters  of  administration, 
he  is  entitled  to  any  surplus  which  may  remain  after  satis- 
fying the  debts  of  his  wife,  {b) 

3.  And  although  he  die  before  such  property  be  recovered, 
yet  his  next  of  kin  will  be  entitled  to  it  in  equity. 

4.  Where  the  husband  died  without  having  recovered  all 
his  wife's  personal  estate,  the  practice  was,  until  very 
lately,  to  grant  letters  of  administration  de  bonis  non^  ^c.  of 
her  estate,  to  the  representatives  of  the  wife,  (c) 


(a)  Ab  to  the  husband's  right  to 
administer,  and  in  what  cases  the 
right  wiU  be  controlled,  see  Toller 
on  Executors,  pp.  84.  86.  It  is  ne- 
cessary that  administration  should  be 
taken  out  to  the  wife,  see  Betts  v. 
Empton,  2*B.  &  Ad.  277  :  Harper 
V.  Rayenhill,  Tamljn,  144.  But 
where  the  husband  has  died  before 
administering  his  wife's  estate,  it  is 


not  necessary  that  the  personal  re- 
presentative of  the  wife  should  take 
out  administration  also  to  the  hus- 
band. Gutteridge  v.  Stilwall,  1  M. 
&  E.  488. 

{b)  Clough  V.  Bond,  6  Jur.  50. 

(c)  See  1  Hagg.  Eccl.  R.  341 :  and 
2  Hagg.  Eccl.  B.  Appendix  158 — 170, 
where  the  cases  are  collected.  See 
also  Hargrave's  Law  Tracts,  p.  475. 
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5.  They,  however,  were  trustees  of  what  they  received  for 
the  next  of  kin  of  the  husband,  (a) 

6.  But  this  practice  having  been  found  to  be  very  in- 
convenient, and  it  being  the  only  case  where  the  rule 
was  not  followed  of  uniting  the  administration  to  the 
beneficial  interest,  the  practice  now  is  to  make  such  grants 
to  the  husband's  representatives,  even  where  the  husband 
dies  without  taking  out  administration  to  the  wife  (6),  unless 
where  the  wife  leaves  nothing  to  which  the  husband  can  be 
entitled  as  her  representative,  (c) 

7.  If  the  wife  be  a  mortgagee  in  fee,  the  husband  survi- 
ving her  will  be  entitled  to  the  mortgage  as  her  adminis- 
trator, and  her  heir  will  be  a  trustee  for  him.  This  was 
admitted  in  Turner  v.  Crane  (rf),  where,  however,  the  heir 
was  held  entitled  on  the  ground  that  there  was  no  covenant 
for  payment,  a  distinction  which  does  not  now  prevail,  (e) 


(a)  1  P.  W.  878—381:  Hum- 
phrey V.  Ballen,  1  Atk.  458 :  Elliot 
V.  Collier,  3  Atk.  526:  PlaU  v. 
M'Dougall,  Taunt.  390.  In  Burnett 
V.  Einaston,  according  to  the  re- 
ports in  2  Freem.  239,  and  Pre.  in 
Ch.  118,  the  contrary  was  held;  but 
the  point  is  now  settled  otherwise. 

(b)  Fielder  v.  Hanger,  3  Hagg. 
EccL  B.  770.  The  representative  of 
a  second  wife  is  not  entitled  to  re- 


present the  first  wife,  without  citing 
the  husband's  next  of  kin,  or  their 
renouncing.  In  the  goods  of  Ann 
Sowerby,  2  Curt  853. 

(c)  In  the  goods  of  Mary  Pount- 
nej,  4  Hagg.  289. 

(rf)  1  Vem.  170 ;  2  Ch.  B.  242. 

(e)  See  2  Pow.  Mortgages,  683; 
and  Coote  on  Mortgages^  p.  617, 
2ded. 
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SECTION  V. 

IN  WHAT   CASES   ARREARS    OF    RENT    OF   THE   WIFE'S   ESTATES 
BELONG  TO  THE  HUSBAND  OR   WIFE   SURVIVING. 


2.  His    executors    entitled    where 

wifis  term  demised, 

3.  Although  wife  party^  if  rent  re- 

served to  husband  only. 

4.  Secu  s,  if  rent  reserved  to  husband 

and  wife. 

5.  Where  husband  and  wife  seised 

of  rent  service,  or  refit  during 
life  of  wife. 
7.  Demise  by  wife  and  second  hus- 
band of  dower  lands. 


8.  Lease  by  husband  and  wife  not 

conformable  to  statute, 

9.  No  remedy  for  surviving  hus- 

band  at  common  law  for  ar- 
rears due  before  marriage. 

10.  Remedy  under  32  H.  8.  c.  37.      * 

1 1 .  Copyholds  within  statute,  semble, 

12.  WJiether  leases  for  years  within 

statute:  Mr.  Jacobus  remarhs. 

13.  Effect  of  receipt  for  rent  due 

subsequently  to  arrears. 


1.  In  regard  to  the  right  of  the  husband's  executors  or 
his  surviving  wife  to  rents  reserved  upon  under-leases  of 
her  chattels  real,  and  to  the  arrears  of  rents  due  at  the 
husband's  death,  there  is  a  difference  of  opinion  in  the 
books,  which  may  probably  be  reconciled  by  attending  to 
the  manner  in  which  the  rents  were  reserved. 

2.  Thus,  if  the  husband  alone  grant  an  under-lease  of  his 
wife's  term  of  years,  reserving  a  rent,  that  would  be  a  good 
demise,  and  bind  the  wife  so  long  as  the  sub-demise  con- 
tinned,  the  husband's  executors,  therefore,  would,  as  it  is 
presumed,  be  entitled,  not  only  to  the  subsequent  accruing 
rents,  but  to  the  arrears  due  at  his  death  (a) ;  for  in  this 
case,  as  Mr.  Jacob  observes,  the  wife  claims  by  title  para- 
mount the  lessor.  (6) 

3.  And  it  would  seem  that  the  husband's  executors  would 


(a)  1  RoU.  Ab.  344,  345 :  Co.  Litt. 
46  6 :  2  Lev.  100 :  3  Eeb.  300. 


(b)  1  Rop.  H.  &  W.  174.  n. 
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be  entitled,  to  the  exclusion  of  the  surviving  wife,  to  subse- 
quent rents  and  all  arrears  at  the  husband's  death,  although 
the  wife  was  a  party  to  the  underlease,  provided  the  rent 
were  reserved  to  the  husband  only,  because  the  efiect  of  the 
sub-demise  and  reservation  was  an  absolute  disposition  'pro 
tanto  of  the  wife's  original  term,  which  she  could  not  avoid, 
and  the  rent  was  the  sole  and  absolute  property  of  the 
husband. 

4.  But  if  in  such  an  underlease  the  rent  had  been  re- 
served by  the  husband  to  himself  and  wife,  then,  as  their 
interests  in  the  terra  granted  and  the  rent  reserved  were 
joint  and  entire,  it  is  conceived  that  the  wife,  upon  surviving 
her  husband,  would  be  entitled  to  the  future  rents,  and 
that  she  would  be  equally  entitled  to  the  arrears  of  rent  at 
her  husband's  death ;  because  as  they  remained  in  action, 
and  were  due  in  respect  of  the  joint  interest  of  the  husband 
and  wife  in  the  term,  they  would  with  their  principal,  the 
term,  survive  to  the  wife,  (a) 

5.  So  also  the  arrears  of  a  rent-service,  of  which  the  wife 
was,  or  of  which  she  and  her  husband  were  seised,  or  of  a  rent 
granted  to  both  of  them  during  the  life  of  the  wife,  will  be- 
long to  her  if  she  survive  him  (6) ;  because  the  principals 
which  survived  to  her  carried  also  all  that  was  due  in 
respect  of  them,  (c) 

6.  But  if  he  be  the  survivor,  then  he  becomes  entitled  to 
the  arrears  as  her  administrator,  (rf) 

7.  In  a  case  where  the  wife  and  her  second  husband  de- 
mised lands,  which  she  held  in  dower  from  her  first  husband 
for  a  term  of  years,  reserving  a  rent ;  the  rent  became  in 
arrear,  and  then  the  wife  died.  Her  second  husband  is  in- 
titled  to  the  arrears,  and  not  the  heir  of  the  first  husband, 

(a)  4  Vin.  Ab.  (D.  a)  117.  Salwey  v.   Salwey,  Ambl.  692;    2 

\b)  Co.  Litt.  351 :  Brown  v.  Dun-  Dick.  434. 

nery,  Hob.  208.  (<0  See  29  Char.  2.  c  3.  s.  25 :   1 

(c)  Temple  v.  Temple,  Cro.  Eliz.  Roll.  Abr.  345,  pi.  35 :    Brown  r. 

791 :    Roll.  Abr.  350,  pi.  4  &  5  :  Farndell,  Carth.  51. 
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who  cannot  claim  them,   since  he  is  a  stranger  to  the 
lease,  (a) 

8.  So  if  a  lease  be  made  by  tlie  husband  and  wife  of  her 
lands,  not  conformable  to  the  statute,  32  Hen.  8,  c.  28,  and 
after  his  death  she  elects  to  confirm  it,  she  is,  it  seems,  entitled 
to  the  arrears  of  rent,  (b) 

9.  It  must  be  noticed  that  at  common  law,  if  the  husband 
seised  in  fee,  fee-tail,  or  for  life,  in  right  of  his  wife,  of  a  rent- 
charge,  did  not  recover,  during  his  wife's  life,  arrears  which 
became  due  to  her  previously  to  their  marriage,  he  could  not 
after  her  death  compel  payment  of  them ;  because  they  being 
in  action  only  before  the  marriage,  the  law  merely  gave  him 
the  power  of  recovering  them  whilst  his  wife  lived,  (c) 

10.  But  this  inconvenience  is  now  remedied  by  the  statute 
of  Henry  the  Eighth  (rf),  which  declares  that,  "  if  any  man 
who  now  hath,  or  hereafter  shall  have,  in  right  of  his  wife, 
any  estate  in  fee-simple,  fee-tail,  or  for  term  of  life,  of  or  in 
any  rents  or  fee-farms,  and  the  same  rents  or  fee-farms  now 
be,  or  hereafter  shall  be,  behind  or  unpaid  in  the  said  wife's 
life,  then  the  said  husband,  after  the  death  of  his  wife,  his 
executors  and  administrators  shall  have  an  action  of  debt 
for  the  said  arrearages  against  the  tenant  of  the  demesne  that 
ought  to  have  paid  the  same,  his  executors  or  administrators ; 
and  also  may  distrain  for  the  same,  in  like  manner  and  form 
as  he  might  have  done  if  his  wife  had  been  then  living."  (e) 

11.  It  seems  that  copyhold  lands  charged  with  a  rent  are 
within  the  provisions  of  the  statute,  (g) 

12.  Mr.  Jacob  observes  upon  this  statute  (h)  "  In  terms  it 
applies  only  to  rents  in  fee  simple,  fee-tail,  or  for  life.  But 
in  one  case  (i)  arising  upon  the  first  section  (which  is  in  this 

(a)  Bro.  Tit  Rents,  fo  297  &,  pi.  (g)  Gilb.  Ten.  187.  contra,  Bull. 

10.  N.  P.  57  :  Appleton  v.  Doilj,  Yelv. 

(6)  4  Vin.  Ab.  118,  pi.  4.  135 :  Brownl.  102  :  Watk.  Cop.  vol. 

(c)  Co.  Litt.  162  b,  351  b.  2.  p.  182. 

(d)  32  Hen.  8.  chap.  37.  sect  3.  (A)  1  Rop.  H.  &  W.  207. 

(e)  See  4  Rep.  51  a.  (e)  Powell  v.  Kellick,  BuU.  N.  P.  57. 
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respect  to  the  same  effect  as  the  third),  it  was  ruled  at  nzM 
prius  that  rents  reserved  on  leases  for  years  were  within  the 
statute,  though  the  reasons  for  ^ving  it  this  extended  con- 
struction do  not  appear.  In  two  late  cases  (a)  the  point  was 
discussed,  but  the  decision  turned  upon  other  grounds.  In 
Co.  Litt.  162  a.  where  a  detailed  exposition  of  the  statute 
is  given,  no  mention  is  made  of  its  application  to  any  other 
rents  than  those  which  it  expressly  comprises ;  in  two  other 
cases  {h)  it  was  considered  not  to  extend  to  rents  on  leases  for 
years:  and  the  same  opinion  is  expressed  by  Mr.  Justice 
Buller.  Supposing  this  to  be  the  effect  of  the  statute,  it  fol- 
lows that  the  husband  will  not  be  able  to  distrain  after  his 
wife's  death  for  arrears  of  rent  due  on  a  lease  for  years  of  her 
freehold  estate,  except  in  the  case  of  a  lease  made  by  himself, 
and  which  has  not  been  defeated  by  the  entry  of  the  wife's 
heir,  (c)  But  if  the  wife's  term  be  demised  for  years,  the 
reversion,  as  well  as  the  right  to  the  arrears,  is  vested  in  the 
husband  after  her  death ;  and  it  seems,  therefore,  that  he  may 
distrain,  on  the  same  principle  which  gives  to  the  executor 
of  tenant  for  years  the  power  of  distress  for  arrears  of  rent 
due  from  an  under  lessee."  {d) 

13.  If  arrears  of  rent  were  permitted  to  accrue  whilst  the 
wife  was  single,  and  her  husband  gave  an  acquittance  for 
what  became  due  aft;er  the  marriage,  and  then  died,  the  dis- 
charge would  prevent  his  wife  from  recovering  the  arrears 
which  were  due  at  the  time  of  the  marriage ;  because,  they 
being  a  debt  owing  to  the  wife  at  the  time  of  the  marriage, 
the  right  to  receive  them  was  vested  in  her  husband ;  his  re- 
ceipt, therefore,  for  rent  posterior  to  those  arrears,  for  which 
he  gave  an  absolute  acquittance,  is  a  discharge  of  all  arrears 
to  the  person  charged  with  payment  of  the  rent,  not  only 

(a)  Meriton  r.  Gilbee,  8  Taunt.  RenTin  r.  Watkins,  1  Selw.  N.  P. 

159;  2  B.  Moore,  48:   Martin   r.  647,  11th  ed. 

Burton,  1  BrodL  and  Bing.  279 :  see         (c)  Harrison    r.  Dixon,   Vaagh. 

Staniford  r.  Sinclair,  2  Bing.  193.  4o. 

{b)  Turner  r.  Lee,  Cro.  Car.  471 :         («0  Wade  c.  Marsh,  Latch.  211. 
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against  the  husband  but  his  wife,  (a)  Yet,  unless  the  ac- 
qaittance  be  under  hand  and  seal,  so  as  to  be  an  estoppel,  evi- 
dence may  be  given  to  prove  that  the  prior  arrears  remain 
unsatisfied;  for  it  seems  that  the  subsequent  acquittance, 
if  not  under  hand  and  seal,  is  merely  a  presumptive  bar. 

(a)  Morton  v.  Hopkina^  Djrer,  271 ;  BenL  186. 
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CHAPTER  V. 

OF  REDUCTION    INTO    POSSESSION    BT    THE    HUSBAND    OF  HIS 

WIFE'S  CBOSES  IX  ACTION. 


SECTION  L 


WHAT  ACTS  WIIX    NOT   AMOUNT  TO  A   REDUCTION   INTO 

POSSESSION. 


1.  Mere  tmieniiom,  •    7.  Ncuk  t.  Ad 

2.  Mere  appropriadom.  \    9.  Agreement  to  seOJkmd, 

3.  Receipt  of  intereeL  .  la  Setoff. 

5.  Tranrfer  of  stock  into  wif^s     14.  JVorf  by  kusbamd  alone  of  debt 
name.  due  to  wife. 


!•  A  MERE  intention  to  reduce  the  wife's  choses  in  action 
into  possession  will  be  insufficient.  The  acts  to  effect  that 
purpose  must  be  such  as  to  change  the  property  in  them, 
or  in  other  words  must  be  something  to  devest  the  wife's 
righty  and  to  make  that  of  the  husband  absolute ;  such  as  a 
judgment  recovered  in  an  action  commenced  by  him  alone, 
or  an  award  of  execution  upon  a  judgment  recovered  by 
him  and  his  wife,  or  receipt  of  the  money,  or  a  decree  in 
equity  for  payment  of  the  money  to  him,  or  to  be  applied 
for  his  use.  (a) 

2.  A  mere  appropriation  therefore  of  the  fund  will  be 
insufficient. 

Thus  in  Blunt  v.  Bestland  (6),  A  bequeathed  to  B,  the 
wife  of  C,  600/.,  to  be  paid  by  the  executrix  within  twelve 
months  after  A's  death,  and  appointed  D  executrix.     About 

(a)  Pre.  Ch.  412.  418.  (b)  5  Vea.  515. 
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a  year  after  A's  death,  C  died,  having  by  will  disposed  of 
the  legacy  of  his  wife,  viz.  to  his  wife  B  for  her  life,  and 
afterwards  amongst  his  children  ;  he  then  made  some  trivial 
provision  for  his  wife.  B,  having  two  children  by  her 
deceased  husband,  married  E.  B  and  E  instituted  a  suit 
against  the  executrix  of  A  and  the  executor  of  C  (B's  first 
husband),  and  B's  two  infant  children,  claiming  the  legacy 
of  600/.  The  executrix  of  A  set  forth  in  her  answer,  which 
was  supported  by  depositions,  that  as  executrix  she  became 
intitled  to  600Z.  secured  to  the  testatrix,  her  executors,  &c. 
upon  a  mortgage  of  the  freehold  estates  of  Wissendine,  in 
the  county  of  Rutland,  belonging  to  her,  the  defendant's 
mother ;  and  that  the  defendant,  considering  herself  liable 
to  pay  C  (B's  first  husband)  the  legacy  of  600/.,  had  some 
conversation  with  C  in  relation  thereto,  a  short  time  after 
the  expiration  of  twelve  months  from  the  testatrix's  death, 
and  the  defendant  intimated  her  willingness  to  pay  him  the 
legacy,  but  she,  not  being  then  prepared  with  the  money, 
told  him  that  it  should  be  discharged  out  of  what  was  due 
upon  the  mortgage,  and  that  she  would  call  in  the  money 
for  the  purpose  if  he  pleased ;  to  which  C  replied,  that  he 
was  not  at  that  time  in  want  of  the  money,  but  had  rather 
it  should  remain  in  its  then  situation,  he  receiving  the  in- 
terest. The  defendant  accordingly  paid  him  the  interest  as 
it  became  due,  taking  receipts  thus  expressed :  "  Received 
of  D,  the  executrix  of  A,  the  sum  of  1 21.  for  half  a  year's 
interest  of  600/.,  left  to  my  wife  by  A's  will,  as  charged 
upon  the  estate  at  Wissendine  in  Rutland."  The  principal 
question  was,  whether  the  above  transactions  between  the 
executrix  of  A  and  the  first  husband  of  B  amounted  to  such 
a  reduction  of  the  legacy  into  his  possession  as  the  law 
requires  for  the  purpose  of  making  it  his  own  property,  or 
whether  it  survived  to  his  widow,  the  then  Avife  of  E  ?  And 
the  Court  declared  that  what  was  done  by  the  executrix 
amounted  to  no  more  than  an  appropriation  of  so  much  of 
the  testatrix's  assets  as  were  necessary  to  discharge   the 
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legacy,  and  that  a  mere  appropriation  was  not  sufficient  to 
change  the  property  in  a  chose  in  action  belonging  to  the 
wife,  which  could  not  be  recovered  except  through  the 
medium  of  a  suit  in  equity  to  which  she  must  have  been  a 
party. 

3.  Where  a  feme  sole  was  intitled  to  a  sum  of  money 
charged  on  her  brother's  estate,  who,  in  a  settlement  made 
on  the  occasion  of  her  marriage,  covenanted  to  pay  it  to 
her  husband,  and  the  husband  received  the  interest,  but 
died  without  having  got  in  the  principal,  it  was  held  to  vest 
in  the  wife  by  survivorship,  (a) 

4.  So  in   Hart  v.   Stephens  (b)    it  was  held  that    the 

husband  had  not  reduced  into  possession  a  promissory  note 

given  to  the  wife  before  coverture,  by  having  received  in- 
terest on  it  during  her  life^ 

5.  The  transfer  of  stock  into  the  wife's  name,  to  which 
she  became  intitled  during  the  marriage,  will  not  be  consi- 
dered as  a  payment  or  transfer  to  her  husband  so  as  to 
defeat  her  right  by  survivorship. 

6.  Thus,  in  Wildman  v.  Wildman*(c),  the  wife,  then  under 
coverture,  became  intitled  to  a  distributive  share  of  personal 
estate  as  one  of  the  next  of  kin  of  A,  part  of  which  consisted 
of  3  per  cent,  stock.  The  administrator  transferred  her 
share  into  her  name,  describing  her  as  the  wife  of  John 
Wildman,  and  so  it  stood  at  her  husband's  death,  except 
that  she  had  sold  and  transferred  some  part  of  it  with  the 
assent  of  her  husband,  signified  by  his  signing  his  name  to 
each  transfer.  The  question  was,  whether  the  remaining 
stock  constituted  part  of  the  husband's  estate,  or  belonged 
to  his  wife  by  survivorship  ?  The  Court  held,  that  as  the 
husband  exercised  no  act  of  dominion  over  the  fund,  and 


(a)  HowmaD  v.  Conriey  2  Vern.  possession  of  a  promissory  note,  see 
190.  Scarpellini  r.  Acheson,  7  Q-B.  864; 

(b)  6  Q.  B.  937  ;  14  Law  J.N.  S.  14  Law  J.  N.  S.,  Q.  B.  333 ;  9  Jur. 
Q.  B.  148  ;  9  Jur.  225.   As  to  what  827. 

acts  wiU  constitute  a  reduction  into  (c)  9  Yes.  174. 
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did  nothing  to  reduce  it  into  possession  either  by  transfer 
into  his  name  or  otherwise,  and  since  all  his  acts  were  of  a 
contrary  tendency,  and  evinced  his  concurrence  in  her  being 
sole  owner  of  the  stock,  such  stock  belonged  to  the  wife  as 
surviving  her  husband. 

7.  Upon  the  principle  of  the  preceding  case,  that  of 
Nash  V.  Nash  (a)  was  decided.  There  the  father  of  A,  a 
married  woman,  drew  a  check  on  his  bankers  in  her  favour 
for  10,000/.  On  the  same  day  she  presented  it,  and  instead 
of  money  she  took  from  them  a  promissory  note  payable  on 
demand,  which  she  delivered  to  B,  her  husband.  During 
B's  life  all  the  money  secured  by  the  note  remained  with 
the  bankers,  except  1000/.,  which  was  received  by  B,  and 
for  which  he  gave  his  receipt,  and  he  received  the  interest 
on  the  remaining  sum  of  9000/.  up  to  his  death.  A,  having 
survived  her  husband,  claimed  that  sum  as  not  having  been 
received  by  him  during  his  life.  And  so  it  was  determined 
by  Sir  Thomas  Plumer,  V.C. ;  because  the  note  was  a  chose 
in  action  of  the  wife,  which,  upon  her  husband's  death, 
survived  to  her ;  and  he  observed,  that  if,  immediately  after 
the  check  had  been  given,  the  husband  had  died,  since  it 
gave  no  legal  right  to  sue  the  bankers  if  they  had  refused 
payment,  the  father  alone  could  have  recovered  against 
them ;  that  the  note  given  to  the  wife  in  lieu  of  the  check 
gave  a  right  to  recover  the  sum,  but  that  it  was  merely  in 
action,  and  not  like  money  or  a  chattel ;  and  that  the  receipt 
by  the  husband  of  the  1000/.,  and  of  interest  upon  the 
remainder,  was  not  a  reduction  into  possession  of  such 
remainder,  as  such  receipt  did  not  alter  the  nature  of  the 
note,  it  still  continuing  a  chose  in  action,  a  security  for  the 
remaining  sum  of  9000/. 

8.  So  also  where  money  was  left  in  the  hands  of  trustees 
for  the  benefit  of  the  wife,  and  the  husband  died,  she  was 

(a)  2  Madd.  133.  As  to  the  doc-  negotiable  instrumentSy  see  p.  38. 
trines  now  held  concerning  the  wife's     ante. 
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declared  to  be  entitled  to  it  by  survivorship,  her  husband 
having  made  no  disposition  of  it  during  his  life,  (a) 

9.  An  agreement  to  sell  the  fund  is  not  a  reduction  into 
possession,  (b) 

10.  It  has  been  held  that  the  fund  has  not  been  reduced 
into  possession  by  being  set  off  against  the  husband's  debt. 

11.  Thus,  in  Harrison  v.  Andrews  (c)  a  testator  gave  a 
legacy  to  the  wife :  the  husband  being  indebted  to  the  tes- 
tator in  a  sum  of  the  same  amount,  the  husband  and  wife 
agreed  to  set  off  the  debt  against  the  legacy,  and  signed  a 
legacy  receipt  for  the  amount.  The  husband  having  died, 
it  was  held  that  the  legacy  was  still  due  to  the  wife,  as  no 
money  had  passed,  and  no  formal  release  had  been  given  to 
the  trustees. 

12.  So  it  was  decided,  by  Sir  W.  Grant,  M.  R.,  in 
Carr  v.  Taylor  (rf),  that  although  the  husband  was  in- 
debted to  the  estate  of  the  person  under  whom  the  wife 
claimed  the  property,  yet  that  the  administratrix  of  such 
person  could  not  set  off  the  debt  against  the  wife's  title  by 
survivorship  to  the  fund  ;  for  the  property  being  a  share  of 
a  residue,  the  Court  said  it  could  not  be  sued  for  but  in  the 
joint  names  of  husband  and  wife,  and  that  if  the  husband 
had  died  without  reducing  it  into  possession,  it  would  have 
survived  to  the  wife,  and  consequently  free  from  the  hus- 
band's debt. 

13.  It  seems,  however,  that  where  the  husband's  debt 
would  be  set  off  against  a  legacy  given  to  him,  it  would  be 


(a)  Twiaden  r.  Wise,  L  Vern. 
161. 

(b)  Ilarwood  v,  Fisher,  1  Younge 
&  CoU.  Eq.  Ex.  1 10. 

(c)  13  Sim.  595;  13  Law  J.N.S. 
Chan.  243. 

(d)  11  Ves.  574.  See  ex  parte 
Blagden,  2  Rose  249 :  ex  parte  O'Fer- 
rall,  1  Glyn  &  J.  347 :  Elibank  v. 
Montolieu,  5  Yes.  737:   Reeve  v. 


Richer,  1 1  Jar.  960.  On  the  subject 
of  the  set  off  of  the  husband's  debts 
against  the  wife's  property,  see  Mac- 
mahon  v,  Burchell,  5  Hare,  323 : 
Burrough  v.  Moss,  10  B.  &  C.  588 ; 
5|Mann.  &  Rj.  297 :  WiUson  v.  Daven- 
port, 5  Car.  &  P.  531  :  Sherrington 
V.  Yates,  1  Dowl.  &  L.  1032 ;  13 
Law  J.  N.  S.  Exch.  249. 
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also  set  off  against  a  legacy  given  to  his  wife,  subject  to  her 
equity  for  a  settlement,  (a) 

14.  If  the  husband  alone  proves  the  wife's  debt  under  a 
commission  of  bankrupt  against  the  debtor,  it  seems  that 
her  right  of  survivorship  is  not  defeated.  (6) 


SECTION  11. 

OF  THE  EFFECT  UPON  THE  WIFE'S  RIGHT  BY  SURVIVORSHIP 
OF  RECEIPT  OF  THE  MONEY  BY,  OR  TRANSFER  OF  THE 
FUND  TO,   THE   HUSBAND. 


1.  Receipt  by  htuhand  or  person 

authorised  by  him. 

2.  Payment  into  Court  where  hus^ 

band  lunatic. 

3.  Receipt  of  debt  where  wife  mort- 

gagee  in  fee.. 


4.  Receipt  must  be  in  character  of 
husband, 

7.  Transfer  ofstoch  into  husband's 

sole  name. 

8.  What  acts,   not  amounting  to 

receipt,  wiU  be  reduction  into 
possession.. 


1.  If  the  husband  receives  the  fund  which  wa&  owing  to  his 
wife,  or  if  he,  or  he  and  his  wife,  authorise  a  person  to  re- 
ceive it,  who  actually  obtains  it,  either  of  such  modes  of 
receipt  will  change  the  wife's  interest  in  the  property,  and 
will  be  a  reduction  of  the  chose  in  action  into  the  possession 
of  her  husband,  divested  of  her  title  to  it  upon  surviving  him ; 
and  he  may  maintain  an  action  for  the  money  so  received  by 
the  person  authorised,  (c) 

2.  It  has  been  held  where  the  husband  was  a  lunatic, 
that  payment  into  Court  of  the  wife's  chose  in  action  to 
the  credit  of  the  lunacy  amounted  to  a  reduction  into  pos- 
session, {d) 

(a)  M'Mahon  v.  Burcbell,  6  Hare,  (c)  Roll.   Ab.  342.  360 :   Moon 

325 :   Hall  v.  Hill,  1  Con.  &  Law.  462 :  Golds.  160. 

136;  1  Dm.  &  War.  109.  (d)  In  re  Jenkins,  6  Buss.  183. 

{b)  Anon.  2  Vera.  707. 

£  3 


54  RECEIPT  OB  TRANSFER  OF  FUND. 

3.  Where  the  wife  is  entitled  to  a  mortgage  in  fee,  the  hus- 
band has  the  power  of  reducing  it  into  possession  by  the 
receipt  of  the  mortgage  debt,  and  thereupon  the  wife  will  be 
a  trustee  of  the  legal  estate  for  the  mortgagor,  (a) 

4.  But  where  the  husband  receives  or  acquires  possession 
of  his  wife's  choses  in  action,  such  possession  or  receipt,  in 
order  to  entitle  his  representatives  to  them  by  defeating  his 
wife's  right  by  survivorship,  must  be  in  the  character  of 
husband  and  not  in  that  of  trustee. 

5.  Thus  in  a  case  (b)  where  a  trustee  and  executor  married 
one  of  the  residuary  legatees  named  in  the  will,  it  was  deter- 
mined that  his  possession  of  the  testator's  personal  estate  was 
to  be  considered  as  that  of  trustee  and  executor, '  he  having 
alone  proved ;  so  that  his  wife's  share  of  the  residue  could  not 
be  sufficiently  reduced  into  possession  to  prevent  it  surviving 
to  her  upon  his  death. 

6.  Upon  the  same  principle  the  case  of  Wall  v.  Tomlin- 
son  (c)  was  decided.  There,  certain  East  India  stock, 
belonging  to  the  wife,  was  transferred  into  the  names  of  her 
husband  and  another  person  imtil  trustees  should  be  ap- 
pointed, who  were  to  hold  the  same  upon  certain  trusts  for 
the  separate  use  of  the  wife,  which  had  been  verbally  agreed 
upon.  The  wife  having  survived  her  husband,  the  question 
was,  whether  the  stock  belonged  to  her,  or  to  his  legal  per- 
sonal representatives  ?  And  Sir  William  Grant,  M.  R.,  said, 
that  the  transfer  of  the  stock  to  the  husband  merely  aa  a 
trustee  could  not  be  represented  as  a  reduction  into  pos- 
session which  would  intitle  his  representatives,  for  that  it  was 
made  diverso  intuitu. 

7.  But  it  would  seem  that  a  transfer  of  the  wife's  stock 
into  her  husband's  sole  name  will  be  a  reduction  of  it  into 
his  possession,  and  defeat  her  right  by  survivorship ;  because 
such  a  transfer  is  equivalent  to  a  receipt  of  the  money  by  the 
husband,  and  an  act  vesting  the  sole  property  in  him. 

(a)  Rees  v.  Keith,  11  Sim.  390.  (c)  16  Yes.  413. 

lb)  Baker  v.  HaU,  12  Ves.  497. 
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8.  There  are  many  acts,  which,  although  they  do  not 
amount  to  au  actual  receipt  of  the  wife's  choses  in  action,  yet 
will  be  a  reduction  of  them  into  possession. 

9.  Thus  in  Hansen  v.  Miller  (a),  an  infant,  who  was  in- 
titled  to  a  trust  fund,  married  without  a  settlement.  The 
trustees  refused  to  pay  over  the  trust  fund  to  the  husband, 
but  insisted  that  a  part  of  it  should  be  settled  upon  the  wife. 
This  being  agreed  to  by  the  husband,  the  trustees  paid  part 
of  the  fond  to  the  husband,  and  the  remainder,  amounting  to 
600Z.,  was  paid  by  the  direction  of  the  husband  and  wife  to 
new  trustees  upon  trust  for  the  wife's  separate  use  for  life, 
with  a  power  to  her  to  appoint  by  will,  and,  in  default  of 
appointment,  to  her  next  of  kin.  The  wife,  having  survived 
the  husband,  sued  for  the  transfer  of  the  500/.,  but  it  was 
held  that  the  transfer  from  the  old  to  the  new  trustees 
was  a  reduction  into  possession  by  the  husband. 

10.  So  in  a  late  case  (b)  where  the  wife  was  entitled  to  a 
promissory  note  given  to  her  before  marriage,  and  had  stock 
standing  in  her  name,  the  husband  after  marriage  nmde  a 
settlement  of  the  property,  in  pursuance  of  which  a  bond 
was  given  by  the  debtor  to  the  trustees  of  the  settlement  in 
lieu  of  the  promissory  note,  and  the  stock  was  transferred 
into  their  names;  it  was  held  that  those  acts,  as  they 
formed  one  transaction,  amounted  to  a  complete  reduction 
into  possession.  The  promissory  note  had  not  been  destroyed ; 
but  the  court  considered  this  to  be  immaterial. 

11.  In  the  case  of  Ryland  v.  Smith  (c),  the  wife  being 
entitled  under  a  will  to  a  sum  of  stock  and  to  cash,  at  the 
request  of  the  husband,  the  executors  transferred  the  stock 
into  the  names  of  trustees  for  the  wife's  sole  benefit  (rf), 
and  paid  the  cash  to  the  husband.     The  husband  employed 


(a)  14  Sim.  22;  8  Jur.  209.  852.'         (d)  The   trusts   in  Burnbam  v. 

(b)  Bomham  v.  Bennett^  2  Coll.  Bennett  were  for  the  benefit  of  the 
C.  C.  254 ;  2  Eq.  B.  409 ;  9  Jur.  wife  for  life,  then  for  the  husband 
888.  for  life,  and  then  for  the  children  of 

(c)  1  M.  &  C«  5B,  the  marriage. 
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part  of  the  cash  in  increasing  the  amount  of  the  stock  ;  he 
shortly  afterwards  became  bankrupt,  and  afterwards  died : 
it  was  held  that  the  stock  transferred  by  the  executors  was 
not  reduced  into  possession,  and  that  it  therefore  belonged 
to  the  wife  by  sur\dvorship,  but  that  the  assignees  of  the 
husband  were  intitled  to  the  increase  which  had  been  made 
by  him.  Sir  C.  C.  Pepys,  M.  R.,  said  that  the  directing  or 
consenting  to  an  investment  consistent  with  the  wife's  equi- 
ties could  not  be  considered  as  an  act  destroying  such 
equities  by  being  a  reduction  into  possession.  That  if  this 
were  so  generally,  it  would  be  impossible  for  persons 
holding  money  in  trust  for  a  married  woman  to  make  a 
settlement  of  it  upon  her  with  the  consent  of  her  husband 
without  coming  into  a  court  of  equity  for  the  purpose. 


SECTION  m. 

OF  PAYMENT  TO  THE  HUSBAND  BY  ANTICIPATION,  AND  OF 
ACCELERATION  OF  THE  WIFE'S  REVERSIONARY  INTEREST, 
BY  ASSIGNMENT  OR  SURRENDER  OF  THE  PRIOR  IN- 
TEREST. 


2.  Payment  of  fund  during  life 

of  holder  of  prior  interest, 

3.  Doswell  V.  Earle. 

4.  Remarks  thereon, 

5.  Assignment    or    surrender    of 

prior  interest  to  wife, 

6.  Latchom  v.  Vincent 


9.  Hall  v.  Hugonin. 
10.  Bishopp  V.  Colebrook. 

1 2.  Effect  where  prior  interest  vested 
in  husband,  or  husband  and  wife. 

13.  Wife  tenant  in  tail  in  remain- 

der of  money  to  be  invested  in 
land. 


1 .  The  modes  of  reduction  into  possession  which  have  been 
noticed  in  the  preceding  section,  apply  only  where  the  chose 
in  action  can  be  immediately  recovered. 

2.  It  has,  however,  been  held  that  where  the  wife  was 
entitled  to  a  reversionary  interest  in  a  fund,  payment  of  it 
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to  the  husband  during  the  life  of  the  person  on  whose  death 
she  would  be  entitled  to  it,  amounted  to  a  reduction  into 
possession  so  as  to  bar  her  right  by  survivorship. 

3.  This  point  arose  in  the  case  of  Doswell  v.  Earie  (a) 
where  a  testator  bequeathed  250?.  to  his  daughter  A   the 
wife  of  B,   with  directions  that  it  should  be  laid  out  in 
securities,  the  interest  to  be  paid  to  C  during  her  life    and 
after  her  death  the  principal  to  be  paid  to  A.     The  executor 
upon  B's  application,  and  with  his  wife's  consent,  paid  the 
2501.  to  B,  upon  his  undertaking  to  pay  the  interest  to  C 
during  her  life.     The  interest  was  regularly  paid  by  B 
during  his  life,  and  by  his  executors  after  his  death,  until 
the  death  of  C.     On  C's  death,  the  wife  claimed  the  2501. 
against  her  husband's  executors.     It  was  contended  for  her 
that  the  payment  to  her  husband,  being  anticipated,  was 
unauthorised,  and  a  breach  of  trust,  and  that  it  could  not 
amount  to  such  a  reduction  into  possession  as  to  deprive 
her  of  her  right  of  survivorship.     On  the  other  side  reliance 
was  placed  on  the  power  to  pay  the  legacy  to  the  husband 
at  any  time,  and  on  the  consent  of  the  wife  to  the  payment, 
and  her  acquiescence  in  it  for  nine  years  after  the  death  of 
her  husband.    Sir  W.  Grant,  M.R.,  said,  "  The  question  how 
far  the  liability  of  a  trustee  extends,  and  how  far  the  exer- 
cise of  his  discretion  bars  the  wife  in  a  case  where  he  could 
not  have  been  compelled  to  pay  to  any  person,  is  a  question 
of  extensive  consequence  and  deserving  consideration."  How- 
ever, his  Honour  afterwards  dismissed  the  bill. 

4.  It  is  not  stated  in  the  report  upon  what  grounds  the 
bill  was  dismissed.  It  could  not  have  been  on  the  ground 
of  the  wife's  acquiescence,  as  she  asserted  her  claim  imme- 
diately on  the  death  of  C,  when  her  right  to  receive  the 
fond  arose.  As  the  husband  received  the  money  from  the 
executor  on  the  terms  of  paying  the  interest  to  C,  there  is 
reason  to  contend  that  he  became  as  much  a  trustee  for  C, 
and  for  his  wife  in  remainder,  as  if  he  had  been  appointed 

(a)  12  Ves.  473. 
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by  the  testator,  in  which  latter  case,  as  we  have  seen  (a),  it 
is  clear  that  his  possession  of  the  fund  would  not  affect  his 
wife's  right  by  survivorship. 

5.  It  has  been  lately  held,  that  where  the  wife's  rever- 
sionary chose  in  action  is  expectant  upon  a  prior  life  in- 
terest, the  assignment  or  surrender  of  the  life  interest  to  the 
wife  will  have  the  effect  of  accelerating  the  reversionary 
interest,  or  converting  it  into  an  immediate  estate,  so  as  to 
enable  the  husband  to  reduce  it  into  possession. 

6.  This  doctrine  appears  to  have  been  first  entertained  in 
the  case  of  Latchom  v.  Vincent  (J).  There  the  wife  being 
entitled  to  a  reversionary  interest  in  a  fund  in  Court,  sub- 
ject  to  a  prior  life  interest,  the  tenant  for  life  surrendered 
the  life  interest  to  the  wife,  and  an  application  was  made  to 
Sir  L.  Shadwell,  V.C.E.,  for  payment  of  the  fund  partly  to 
the  wife,  and  partly  to  the  husband.  His  Honour  made  the 
order.  After  the  rising  of  the  V.C.E.,  application  was 
made  to  Lord  Cottenham,  C,  to  take  the  wife's  consent  to  the 
payment,  which  his  lordship  did,  saying  that  the  life  interest 
had  merged,  and  that  the  wife's  interest  was  no  longer 
reversionary. 

7.  This  case  was  followed  by  Wilson  v.  Oldham  (c),  where 
the  wife,  being  entitled  in  remainder  expectant  on  the  death 
of  A  to  a  sum  of  stock,  the  husband  purchased  the  life 
interest,  and  had  it  assigned  to  his  wife.  She  and  her 
husband  then  filed  a  bill  against  A  and  the  trustees,  and  on 
her  being  examined  in  court,  and  waiving  a  settlement, 
Sir  L.  Shadwell,  V.  C.  E.,  ordered  the  trustees  to  sell  out 
the  stock,  pay  the  costs,  and  hand  over  the  balance  to  the 
husband. 

8.  A  similar  order  was  made  by  his  Honour  in  Creed  v. 

(a)  Ante,  p.  54.  in  Lewin  on  Trusts,  p.  296.  2nd  ed. 

{b)  Reg.  Lib.  1835,  B.  foL  941,  The  biU  was  filed  bj  the  adrice  of 

reported    in  5  Law  J.  N.  S.  Chan.  Mr.  Jacob,  whose  opinion  will  be 

382.,  nnder  the  name  of  Lachton  v,  found  in  p.   296.  of  Mr.   Lewin's 

Adams.  Treatise. 

(c)  V.  C.  E.  Mar.  5.  1841,  stated 


ASSIGKHENT  OB  8USRENDEB  OF  FBIOB  LIFE  IKTEBEST.     59 

Perry  (a),  on  the  consent  of  the  tenant  for  life  to  sur- 
render the  life  interest  to  the  wife. 

9.  The  doctrine,  which  does  not  appear  to  have  been 
discussed  in  the  above  cases,  was  considered  in  the  later  case 
of  Hall  V.  Hugonin.  (ft)  There  trustees  were  directed  to 
pay  the  dividends  of  a  sum  of  stock  to  £  and  his  assigns 
during  his  life,  and  after  his  death,  to  transfer  one  moiety 
of  the  £und  to  the  wife.  E  having  assigned  his  life  in- 
terest to  the  wife.  Sir  L.  Shadwell,  V.  C.  E.,  held  that  the 
whole  interest  in  the  trust  fund  became  immediately  re- 
ducible into  possession  by  the  husband,  subject  to  his  wife's 
equity  to  a  settlement ;  not  because  the  interest  had  merged, 
but  because  the  wife  had  at  the  time  both  interests  as  re- 
presenting the  life  interest,  and  also  her  own  interest  in 
remainder ;  and  if  she  had  the  whole  interest,  she  was  ca- 
pable of  dealing  with  it  just  as  if  it  had  been  originally 
given  to  her  simply. 

10.  In  the  subsequent  case  of  Bishopp  v.  Colebrook  (c), 
which  was  decided  by  the  same  Judge,  the  fund  was 
settled  in  trust  for  the  husband  for  life,  with  remainder, 
in  case  the  wife  survived,  to  her  absolutely;  but  in 
case  the  husband  should  survive,  as  she  should  appoint; 
in  default  of  appointment,  to  her  executors  and  adminis- 
trators. The  husband  having  become  bankrupt,  his  life 
estate  was  sold.  The  purchaser  *  afterwards  for  valuable 
consideration  assigned  the  life  estate  to  the  wife,  to  the 
intent  that  it  might  merge  in  the  reversion,  and  by  the  same 
deed  the  wife  appointed  the  fund  to  her  executors  and  ad- 
ministrators. It  was  held  that  the  husband,  who  had  ob- 
tained his  certificate,  was  entitled,  on  the  consent  of  his  wife, 
to  a  transfer  of  the  fund,  his  Honour  observing  that  the  wife 
had  acquired  the  whole  absolute  interest. 

(a)  14  Sim.  695 ;  2  £q.  R.  42.         (b)  14  Sim.  695;  16  Law  J.N.S. 
The  case  of  Bean  v.  Sykes,  2  Hayes's     Chan.  14  ;  10  Jur.  940. 
Cony.  640.9  6th  ed.,  cited  as  an  au-         (c)  11  Jur.  793. 
thority  for  the  doctrinoi  amounted 
merely  to  a  change  of  trustees. 
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11.  It  seems  to  follow  from  the  above  authorities,  that  if 
the  whole  interest  in  the  fund  by  any  means  becomes  vested 
in  the  wife,  it  may  be  reduced  into  possession  by  the  hus- 
band. 

The  doctrine,  however,  can  hardly  be  considered  as  yet 

fiilly  established,  (a) 

12.  But  it  seems  that  no  acceleration  of  the  reversionary 
interest  will  take  place  where  the  prior  interest  is  vested  in 
the  husband  alone,  as  was  the  case  in  Pickard  v.  Roberts  (b) ; 
or  where,  as  in  Story  v.  Tonge  (c),  it  is  vested  in  the 
husband  and  wife,  (d) 

13.  It  may  here  be  noticed  that,  where  the  wife  was  tenant 
in  tail  in  remainder  of  money  to  be  laid  out  in  land,  it  was 
held  that  she  might  by  an  arrangement  with  the  tenant  for 
life,  and  on  a  private  examination  under  the  7  Geo.  4.  c.  45.(e), 
consent  to  the  payment  of  a  portion  to  her  husband,  the  terms 
of  the  act  being  considered  to  authorise  such  a  disposal  of 
the  fund.  (/) 


(a)  See  Story  v.  Tonge,  7  Beav. 
91;  13  Law  J.  N.  S.  Chan.  191 ;  8  Jur. 
566 :  Whittle  v.  Henning,  17  Law 
J.  N.  S.  Chan.  151 ;  12  Jur.  298— 
The  subject  is  ablj  discussed  in  The 
Jurist,  voL  ix.  part  2.  p.  514.,  and 
vol.  X.  part  2.  p.  482.  See  also  vol. 
xi.  part  2.  p.  405.,  and  6  Jarm. 
Convey.  297.  3d  ed. 

(6)  3  Madd.  384. 


(c)  7  Beav.  91 ;  13  Law  J,  N  S. 
Chan.  ]91;  8  Jur.  566. 

(d)  See  the  remarks  of  Sir.  L. 
Shadwell  in  Hall  v,  Hugonin,  14  Sim. 
595  ;  16  Law  J.  N.  S.  Chan.  14  ;  10 
Jur.  940. 

(e)  Repealed  by  the  3  &  4  W.  4. 
c  74.  sec.  70* 

(/)  In  re  Silcock's  estate,  3  Russ. 
369. 


WHEN  JUDGMENT  WILL  8UBVIVE   TO  WIFE, 
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SECTION  IV. 

OF  THE  EFFECT  OF  JUDGMENTS  IN  VESTING  IN  THE  HUSBAND 
HIS  WIFE'S  CHOSES  IN  ACTION;  WHEREIN  IS  CONSIDERED  IN 
WHAT   CASES  THE   HUSBAND  MAY  SUE   ALONE. 


1.  Judgment  will  turvive  to  wife  if 

party  to  mit, 

2.  Where  husband  sues  alone,  his 

representatives  entitled 

3.  Husband  may  sue    alone  for 

choses  in  action  accruing  dur^ 
ing  marriage, 
8.    Wife^   if  meritorious   cause  of 

action,  may  be  party. 
13.  In  what  cases  wife  may  join  in 
action. 


14.  Wife  must  join  where  choses  if: 

action  due  before  marriage, 

15.  Unless  where  contract  altered 

after  marriage, 
17.  Negotiable  instruments  no  ex- 

ception, 
20.   Where  wife  must  join  in  actions 

relating  to  her  freehold, 

23.  Wife  must  join  where  executrix, 

24.  Exceptions, 


1.  The  naming  or  not  naming  the  wife  in  an  action  is 
attended  with  material  consequences  in  relation  to  the  pre- 
sent subject ;  for  if  she  be  a  party,  and  the  husband  die  after 
judgment,  and  before  execution  sued  out,  the  judgment  will 
survive  to  her  (a),  and  she  will  be  entitled  to  a  scire  facias 
upon  such  judgment. 

2.  But  if  the  action  be  brought  by  the  husband  alone,  and 
he  die  after  judgment,  his  representatives,  and  not  the  wife, 
will  be  entitled  to  the  benefit  of  it.  {b) 

3.  And  if,  previously  to  the  marriage,  the  wife  had  obtained 
a  judgment,  and  afterwards  she  and  her  husband  sued  out  a 
scire  facias^  and  had  an  award  of  execution,  and  the  wife 
died  before  the  writ  was  executed,  the  property  would  be 

(a)  Bond  v,  Simmons,  3  Atk.  21.  dered  bj  rule  of  Court  to  be  paid  to 

{b)  Oglander  v,  Baston,  1  Vem.  the  husband   and  wife,   have  been 

396  :  2  Yes.  sen.  677 :  12  Mod.  346:  held  to  survive  to  her.   Tilt  v,  Bart- 

3  Lev.  403 :  Noy,  70.     Costs  or-  lett,  Hanmer,  104. 
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changed  by  the  award,  and  belong  to  the  husband  as  the 
survivor,  (a) 

4.^  A  judgment  obtained  by  the  husband  alone  being  in 
this  respect  so  much  more  advantageous  for  him,  it  may  be 
useful  here  to  inquire  in  what  cases  he  may  or  may  not 
sue  without  making  his  wife  a  party,  (b) 

5.  It  may  be  considered  as  a  general  rule,  that  the  husband 
may  commence  proceedings  at  law  in  his  own  name  only,  for 
all  the  personal  estate  in  action  which  accrued  to  his  wife,  or 
to  her  and  him  jointly,  during  the  marriage,  and  in  respect  of 
all  personal  contracts  or  covenants  made  or  entered  into  with 
them  during  that  period  (c)  ;  because  the  right  of  action  ac- 
crued after  marriage,  and  the  husband  might  disagree  to  his 
wife's  interest,  and  make  his  own  absolute ;  an  intention  to 
do  which  he  manifests  in  bringing  an  action  in  his  own 
name,  when  it  might  have  been  commenced  in  the  names  of 
both  of  them,  (d) 

6.  Thus,  if  a  bond  (^),  bill,  or  note  (/),  be  given  to  husband 
and  wife,  he  alone  may  bring  an  action  of  debt  for  recovery 
of  the  money  due, 

7.  And  if  they  demise  for  years  the  wife's  estate,  reserving 
a  rent,  the  husband  alone  may  commence  an  action  for  the 
recovery  of  arrears,  (g) 

8.  In  actions  arising  from  contract  subsequently  to  the 
marriage,  where  the  promise  is  made  to  the  wife  alone,  or  to 


(a)  1  Salk.  116. 

{b)  See  1  Chitty  on  Pleading,  32 
— 38,  7th.  ed.  by  Greening. 

(c)  Billiard  v.  Hambridge,  Aleyn, 
36  :  Owen  82 :  2  Mod.  217  :  1  Stra. 
230 :  Cro.  Jac.  399 :  Ankerstein  v. 
Clarke,  4  Term  Rep.  616 :  Phillis* 
kirk  V.  Pluckwell,  3  M.  and  S. 
893. 

(d)  Gtiters  v.  Madeley,  6  Mees.  & 
Wei  427. 

(e)  Coppin  v. 2  P.  H.497 : 

Day  V.  Padrone,  2  M.  &  S.  396.  n. 
Lightboume  v.  Holyday,  2  Eq.  C. 
Ab.  1 ;  2  Mad,  135.  ?t.    The  same 


point  was  decided  in  Howell  v. 
Maine,  3  Lev.  403,  where  the  bond 
was  given  during  the  covertare: 
see  2  M.  «i  S.  396. 

(J)  Burrough  v.  Moss,  10  B.  &  C. 
558. 

(g)  Beaver  v.  Lane,  2  Mod.  217: 
1  Roll.  Rep.  62.  So  the  husband 
may  distrain  in  his  own  name  for 
rent  due  in  right  of  his  wife  and 
avow  for  it  alone.  Gravenor  v, 
Woodhouse,  9  B.  Moore,  157;  2 
Bing.  74.  See  also  the  reporter's 
note  to  Wynne  v.  Wynne,  2  Mann. 
&  6.  19. 
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the  husband  and  wife,  and  where  the  consideration  moves 
wholly  or  in  part  from  the  wife,  or  where  she  is  (as  it  has 
been  expressed)  the  meritorious  cause  of  action  (a),  the  hus- 
band may  assent  to  give  her  an  interest  in  the  contract,  and 
join  her  with  him  in  the  action. 

9.  Thus  they  may  join  in  action  on  covenants  concerning 
her  lands  (i),  and  on  t>onds  or  notes  given  to  her  during  the 
coverture,  as  such  instruments  imply  a  consideration  moving 
from  her.  (c) 

10.  So  they  may  join  where  the  contract  is  in  consideration 
of  her  services  ((2),  but  not  unless  the  promise  is  made  to 
her.  (e) 

11.  But  they  cannot  (as  it  seems)  join  where  the  consider- 
ation is  money  paid  by  her,  as  the  money  must  belong  to  the 
husband  alone.  (/) 

12.  And  the  husband  and  wife  cannot  join  in  an  action 
upon  a  promise  made  to  them  jointly,  without  showing  her 
interest  in  the  consideration,  (g) 

18.  In  these  cases  the  true  test  whether  the  wife  may  be 
joined  is  whether  the  right  of  action  would  survive  to  her.  (A) 

14.  But  for  such  debts,  &c.  as  were  due  to  the  wife  before 
the  marriage,  and  continue  unaltered,  since  the  husband  can- 
not disagree  to  her  interest  in,  and  he  has  only  a  qualified 
right  to  them,  viz.  by  reducing  them  into  possession  during 
her  life,  he  is  unable  to  maintain  an  action  for  such  property 
without  making  his  wife  a  party,  (i) 


(a)  Rose  v.  Bowler,  1  H.  Bl.  108. 
See  Weller  and  wife  r.  Baker,  2 
Wils.  424:  WiUa  v.  Nurse,  1  A. 
&  K  74. :  Norse  v.  Will%  4  B.  & 
Ad.  739. 

{b)  Aleberry  v.  Walby,  1  Str. 
229:  DunstoQ  v.  Burwell,  1  Wils. 
224. 

(c)  Philliskirk  v.  Flockwell,  2 
M.  &  &  393.     See  p.  396. 

(d)  Brashford  v,  Buckingham, 
Cra  Jac  77,  205 :  Fountain  v. 
Smith,    1    Sid.    128:    Holmes    v. 


Woodf  1  Barnard  75,  249,  cited  2 
Wils.  424. 

(e)  Buckley  v.  CoUier,  1  Salk. 
114  :  Carth.  251 :  King  v.  Basing- 
ham,  8  Mod.  199. 

(/)  Abbot  V.  Blofield,  Cro.  Jac. 
644 :  2  Roll.  Rep.  237,  250.  Contrti, 
Pratt  V.  Taylor,  Cro.  EILb.  61. 

(g)  Bidgood  v.  Way,  2  BL  Rep. 
1236.     See  8  East,  106. 

(A)  Ayling  v.  Whichner,  6  A.  & 
E.  264;  1  Nev.  &P.417. 

(t)  Hardy   v.  Robinson,   1    Keb. 
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15.  If,  however,  the  contract,  or  Dature  of  the  demand  be 
altered  after  the  marriage,  as  by  taking  a  new  security,  the 
husband  may  sue  alone,  (a) 

16.  It  seems  that  this  effect  will  not  be  given  to  an  account 
stated  after  marriage  between  the  debtor  and  the  husband 
on  behalf  of  his  wife,  (b) 

17.  To  the  rule  that  the  husband  must  make  his  wife  a 
party  to  actions  for  the  recovery  of  debts,  &c.,  due  to  her 
before  marriage,  an  exception  was  formerly  made,  in  the  case 
of  bills  of  exchange  or  promissory  notes  payable  to  the 
wife  dum  sola,  (c)  Such  instruments,  being  transferable  at 
law,  were  formerly  held,  as  we  have  already  seen  (rf),  to  bear 
more  resemblance  to  chattels  personal,  than  to  other  choses  in 
action. 

18.  But  it  is  now  settled  that  bills  of  exchange  tod  promis- 
sory notes,  except  in  being  transferable  at  law,  do  not  differ 
from  other  choses  in  action  (e);  and  therefore  the  husband 
cannot  now  sue  alone  on  such  instruments,  when  made  to 
his  wife  before  marriage,  without  making  her  a  party,  {g) 

19.  When  a  lease  is  granted  to  the  husband  and  wife,  and 
the  husband  underlets,  the  wife  need  not  be  joined  in  the 
action  against  the  lessee  for  an  injury  to  the  reversion.  (A) 

20.  But  in  all  cases  when  the  wife's  freehold  is  to  be  re- 
covered, she  must  join  with  her  husband  in  the  proceedings, 
as  in  instances  of  disseisin  (i),  or  of  injuries  done  to  the  in- 
heritance, as  by  puUing  down  houses,  &c.  or  where  an  action 


440 :  Tirell  v.  Bennett,  2  Eeb.  89 : 
Noy.  70 :  Milner  v.  Milnee,  3  Term 
Rep.  627 :  Rumsey  v.  George,  1 
Maule  and  Selw.176.  As  to  whether 
the  husband  must  make  his  wife  a 
party  for  the  recovery  of  her  choses 
in  action  accrued  before  marriage, 
see  1  Sel.  N.  P.  307.  11th  ed. 

(a)  Yard  v.  Ellard,  1  Salk.  117. 
pi.  8  :  Carth.  463  :  Sid.  299. 

{b)  Hopkins  v,  Logan,  7  Dowl. 
P.  R.  367. 


(c)  M*Neilage  v.  Holloway,  1  B. 
&  Aid.  218:  ezparte  Barber,  1 
Glyn  &  J.  1. 

(d)  Ante,  p.  37. 

{e)  See  Richards  v.  Chambers, 
and  the  other  cases  cited  ante,  p.  38. 

{g)  Sherrington  «.  Yates,  1 2  Mees. 
&  W.  855  ;  1  DowL  &  L.  1032  ;  13 
Law  J.  N.  S.  Ex.  249. 

(h)  WaUis  V.  Harrison,  5  Mees. 
&  W.  142 ;  7  DowL  P.  R.  395. 

(t)  1  Bulst.  21. 


FOB  wipe's   CHOSES   IN   ACTION.  66 

of  covenant  is  necessary  to  compel  farther  assurance  upon  a 
conveyance  to  husband  and  wife,  (a) 

21.  But  when  the  title  does  not  come  in  question,  and  the 
action  is  merely  personal,  and  seeks  a  compensation  in  dama- 
ges for  an  injury  done  to  the  husband's  interest  in  his  wife's 
estate  during  the  marriage,  then  it  is  in  his  election  whether 
he  will  join  his  wife  in  the  action  or  not.  Thus  he  alone  can 
maintain  an  action  of  covenant  against  a  lessee  of  his  wife's 
estate  for  not  repairing  it.  (b) 

22.  Yet  if  the  husband  be  possessed  of  a  rectory  for  years 
in  the  right  of  his  wife,  or  jointly  with  her,  he  may  join  her 
name  with  his  in  an  action  of  debt  for  the  treble  value  of 
tithes  not  set  out ;  for,  although  the  tithes  be  pei*sonal  chat- 
tels, the  act  of  the  2d  of  Edward  the  Sixth,  chap.  13.,  upon 
which  the  action  is  founded,  gives  it  to  the  proprietor  or  fer- 
mor,  &c.,  so  that  the  wife  being  fermor,  she  is  a  proper  party 
to  the  action,  (c) 

23.  As  the  property  in  the  personal  estate  which  the  wife 
takes  as  executrix  or  administratrix,  before  the  marriage,  is 
in  herself,  her  husband  cannot  sue  nor  be  impleaded  con- 
cerning such  estate  without  the  wife  being  joined  as  a 
party,  (d) 

24.  This  rule,  however,  admits  of  exceptions ;  for  if  the 
husband  alter  the  nature  of  the  debt  owing  to  his  wife,  in 
the  character  of  executrix  or  administratrix,  he  alone  may 
bring  the  action  for  recovering  it. 

Thus,  if  he  were  to  indulge  the  debtor  with  further  time, 
in  consideration  of  an  express  promise  to  pay  the  money  to 
the  husband,  &c.  he  alone  may  compel  payment  of  it  by 
action,  for  by  the  promise,  it  became  in  law  his  own  money, 

(a)  Middlemore  v.  Goodale,  Cro.  (c)  Beadles  v.  Sherman^  Cro. 
Car.  505.  Eliz.  613. 

(b)  Bret  v.  Cumberland,  Cro.  Jac.  (d)  Godb.  40:  11  Mod.  177  :  Sid, 
399 ;     1    RoU.    Bep.    359. :     Cos-  299,  pi.  4. 

trell  V.  Moor,  Het.  143 :  2  Bulst. 
14 :  Tregmiel  v.  Reeve,  Cro.  Car. 
437. 
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although  if  he  do  not  properly  administer  to  it,  when  received, 
it  is  a  devastavit^  so  that  joining  the  wife  in  the  action  would 
be  error,  (a) 

25.  He  may  also  sue  alone,  if  the  note  or  security  be  given 
to  them  jointly,  as  to  him  and  to  his  wife  as  executrix  or 
administratrix.  (Jb) 

26.  If  the  husband  and  wife  recover  judgment  for  a  debt 
owing  to  the  wife  as  executrix  or  administratrix,  and  she  die, 
the  succeeding  executor  or  administrator,  and  not  the  hus- 
band, will  be  entitled  to  a  scire  facias  upon  such  judgment, 
because  the  wife  was  entitled  to  the  demand  in  autre  droits 
and  the  debt  belongs  to  the  new  lexecutor  or  administrator 
of  the  testator  or  intestate,  (c) 

(a)  Yard  v.  Ellard,  1  Salk.  117.         (c)  Beamond  v.  Long,  Cro.  Car. 
pi.  8  ;  Carth.  463  :  Sid.  299.  298. 

(6)  Ankerstein  v.  Clarke^  4  Term 
Rep.  616. 


^ 
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SECTION   V. 

OF  THE    EFFECT   OF  DECREES   IN   VESTING    IN    THE    HUSBAND 

HIS  WIFE'S  CHOSES   IN   ACTION. 


1.  Joint  decree  survives  to  wife 
until  order  for  payment  to 
husband 

5.  Decree  for  account, 

6.  Order   to   nudie  proposals  for 

settlement. 


9.   Wif^s  interest  defeated  if  set- 
tlement approved, 

10.  Or  money  ordered  to  be  paid  to 

husband, 

11.  Order  to  pay  interest  for  wife^s 

separate  use. 


1.  Decrees  so  far  resemble  judgments  at  law  in  this  respect, 
that  until  the  money  be  ordered  to  be  paid,  or  declared  to  be- 
long, to  the  husband,  the  wife's  rights  will  remain  undis- 
turbed ;  and  as  a  joint  judgment  will  survive  to  the  wife  if  her 
husband  die  before  execution  is  awarded,  so  will  a  joint  de- 
cree until  an  order  be  obtained  for  payment,  or  declaring  the 
money  to  belong  to  the  husband,  (a) 

2.  Thus  in  Nanney  v.  Martin  (6),  there  was  a  decree  in  a 
joint  suit  by  husband  and  wife,  for  money  which  he  claimed 
in  her  right.  The  husband  having  died  before  further  pro- 
ceedings, the  wife,  as  in  the  instance  of  a  joint  judgment,  was 
declared  entitled  to  the  benefit  of  the  decree. 

3.  In  Packer  v.  Wjmdham  (c),  a  sufficient  part  of  5500Z. 
belonging  to  the  wife  was  decreed  to  be  applied  in  ex- 
onerating her  husband's  estate  from  debts,  and  the  remainder 
of  the  sum  to  be  settled  on  him,  her,  and  children,  as  therein 
mentioned ;  and  upon  the  husband's  concurring  in  such  set- 
tlement, he  was  to  have  the  residue  of  her  fortune.  The 
5500/.  was  paid  into  Court ;  but  the  husband  never  having 


(a)  10  Ves.  91. 

(b)  1  £q.  Ca.  Abr.  68:   also   3 
Atk.  726,  S.  P. 


(c)  Pre.  Ch.  412. 
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made  the  settlement  directed,  the  money  was  laid  out  by  the 
Court ;  and  the  wife  surviving  her  husband,  it  was  decided,  as 
to  the  sum  of  5500/.,  that  it  having  been  paidinto  Courtduring 
the  marriage,  the  property  in  it  bec-ame  vested  in  the  hus- 
band, and  belonged  to  the  persons  claiming  under  him.  In 
this  case,  it  is  to  be  observed,  that  the  money  was  ordered 
to  be  applied  for  the  husband's  sole  use  ;  which  was  equiva- 
lent to  a  judgment  in  his  favour;  so  that  from  the  time  of 
the  decree  the  exclusive  right  of  the  husband  was  established ; 
the  condition  as  to  making  the  settlement  affecting  only  his 
title  to  the  residue  of  his  wife's  fortune. 

4.  In  Phipps  V.  The  Earl  of  Anglesea  (a),  the  decree  was 
merely  that  the  fund  should  be  secured  for  the  wife  and  her 
issue  until  a  settlement  was  made.  This  order  was  held  not 
to  change  the  property  so  as  to  prejudice  her  title  by  survi- 
vorship. There  was  no  declaration  that  the  fund  should  be 
the  husband's. 

5.  In  Adams  v.  Lavender  (6),  the  suit  had  only  proceeded 
to  a  decree  for  an  account,  and  it  was  held  that  the  rights  of 
the  wife  surviving  were  not  prejudiced. 

6.  In  Bond  v.  Simmons  (c),  there  was  no  decree  pro- 
nounced altering  the  interests  of  the  husband  and  wife.  The 
order  was  a  mere  reference  to  the  master  to  receive  from  the 
husband  proposals  for  a  settlement,  which  the  husband  de- 
clining to  make,  the  executor  defendant,  at  his  own  request, 
was  permitted  to  pay  the  wife's  money  into  Court,  which  by 
order  was  directed  to  be  laid  out  in  South  Sea  annuities  for 
the  benefit  of  htcsband  and  wife^  subject  to  further  directions. 
Lord  Hardwicke  therefore  decided,  that  the  wife,  having 
survived  her  husband,  was  entitled  to  the  fund. 

7.  The  same  principle  applies  to  the  case  of  Forbes  v. 
Phipps.  {d)  The  decree  was,  that  one  sixth  share  of  a  resi- 
due, to  which  the  wife  was  entitled,  should  be  paid  to  her 
and  her  husband.     The  wife  died  before  the  money  was  re- 

(a)  MSS.  22  Nov.  1738.  {d)  1  Eden's  Rep.  502:  see  also 

(6)  M^Cleland  and  Younge,  41.         Hore  v.  Woulfe,  2  Ball  and  B.  424. 
\J)  3  Atk.  20. 
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ceived,  and  her  husband  being  the  survivor,  it  was  deter- 
mined that  he  was  entitled  to  it.  This  decision  was  autho- 
rised under  the  joint  decree,  which  was  the  same  as  a  joint 
judgment.  As  the  survivor,  therefore,  the  husband  took  the 
money  under  the  decree,  and  not  as  his  wife's  administrator, 
so  as  to  render  the  fund  liable  in  his  hands  to  her  debts. 

8.  And  in  Macaulay  v.  Phillips  (a)  no  decree  was  made  al- 
tering the  rights  of  the  husband  and  wife,  but  the  last  order 
was  for  the  husband  to  make  proposals  for  a  settlement, 
which  he  omitted  to  do :  the  husband  died,  leaving  his  wife 
surviving  him,  who,  it  was  determined,  became  solely  entitled 
to  the  residue  of  the  property. 

9.  But  if  the  settlement  were  approved  by  order  of  Court, 
confirming  the  Master's  report,  it  would  seem  that  such 
order,  according  to  the  terms  of  the  reference,  would  change 
the  property,  and  entitle  the  husband's  representatives  to  it, 
although  he  did  not  live  to  receive  it.  (b) 

10.  An  order  for  a  payment  of  a  sum  of  money  to  the  hus- 
band, in  right  of  his  wife,  changes  the  property,  and  vests  it 
in  him,  freed  from  the  wife's  right  by  survivorship,  (c) 

11.  In  the  case  of  Johnson  v.  Johnson  (d)  the  husband 
having  assigned  a  fund  in  Court  belonging  to  the  wife,  an 
order  was  made,  on  her  examination  and  consent,  that  part 
of  it  should  be  paid  to  the  assignee,  and  that  the  interest  of 
the  remainder  should  be  paid  to  her  for  her  life  for  her  sepa- 
rate use,  with  liberty  for  any  persons  entitled,  to  apply  at  her 
death.  This  was  held  not  to  affect  her  right  by  survivor- 
ship; and  on  her  death,  having  survived  her  husband,  a 
transfer  to  her  administrator  was  directed. 

(a)  4  Yea.  Jun.  16  ^  10  Yes.  91.      will  be  affected  bj  the  equitable  right 

(b)  See  the  case  of  Macaulay  v,     of  the  wife  and  children  to  a  pro- 
PhilUpSy  4  Yea.  19,   in  which  the    vision. 

Master  of  the  Rolls  inclined  to  this  (c)  Hejgate  9.  Anneslej,  3  Bro. 
opinion.     See  chap.  14,  tn/ro,  and     C.  C.  862. 

Steinmetz  v.  Halthin,  1  Gljn  &  J.  64.  (d)  1  Jac.  &  Walk.  472. :  and  see 
there  cited,  as  to  the  question  when  Wilkinson  v.  Gharlesworth,  16  Law 
the  husband's  right  by  survivorship    J.  N.  S.  387  ;  1 1  Jur.  644. 
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SECTION   VL 

OF    THE   EFFECT   OF    AN   AWARD,    OR    AGREEMENT,    PENDENTE 
LITE,   IN   VESTING    IN    THE    HUSBAND    HIS    WIFE'S  CHOSE   IN 

ACTION. 


1.   Wife  not  bound  by  award  of 
chose  in  action^  semble. 


2.  Oglander  y.  Boston, 

3.  Nor  by  agreement  pending  suit 


1.  As  an  award  alone  has  not  the  effect  of  changing  the 
property  in  chattels  personal  (a),  it  would  Seem  that  unless 
the  award  is  carried  into  effect  by  some  act  amounting  to  a 
reduction  into  possession  of  the  choses  in  action  in  question, 
the  wife  surviving  will  not  be  bound. 

2.  However,  in  an  early  case  (6),  it  was  decided  otherwise. 
There,  the  plaintiff,  the  widow  of  A,  being  entitled  to  the  sur- 
plus of  the  personal  estate  of  B,  as  residuary  legatee,  and  a 
difference  arising  between  her  husband  A  and  the  executor 
as  to  the  residue's  amount,  it  was  referred  to  arbitration,  and 
an  award  was  made  that  the  executor  should  pay  to  the  hus- 
band 1500/.  ;  but  before  any  farther  proceedings.  A,  the  hus- 
band, died.  The  sole  question  was,  whether  the  wife,  or  the 
executor  of  her  husband,  should  have  the  money  ?  And  it 
was  determined  in  favour  of  the  husband's  executor ;  because 
the  award  was  of  a  sort  of  judgment,  which,  having  ordered 
the  1 500/.  to  be  paid  to  the  husband,  changed  the  property, 
and  vested  it  in  him. 

3.  Under  the  protection  which  a  Court  of  Equity  affords 
to  the  interests  of  married  women,  it  will  not  permit  agree- 
ments entered  into  between  her,  or  for  her  friends  acting  for 
her,  and  her  husband,  pendente  lite^  to  be  obligatory  upon 


{a)  Hunter  v.  Rice,  15  East,  100: 
Thorpe  v.  Eyre,  1  A.  h  E.  926 ;  3 
Nev.  &  M.  214. 


{b)  Oglander  v.  Baston,  1  Vem. 
396. 
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her;  so  that  any  arrangement,  which,  pending  a  suit,  may  be 
so  made,  by  which  it  is  agreed  that  he,  upon  certain  terms, 
shall  have  the  residue  of  her  property,  will  not,  without  the 
sanction  of  the  Court,  bind  her :  notwithstanding,  therefore, 
such  an  agreement,  if  the  title  of  the  husband's  representa- 
tives rest  solely  upon  it,  his  wife's  right  by  survivorship  will 
take  place. 

4.  Thus  in  Macaulay  v.  Phillips  (a),  after  the  suit  had  been 
instituted  by  the  husband  and  wife  for  her  property,  a  treaty 
took  place  between  them  for  settling  the  former's  claims  upon 
it,  the  husband  having  been  previously  ordered  by  decree  to 
lay  proposals  before  a  Master  for  a  settlement.  After  a  cor- 
respondence had  passed  between  the  solicitors  of  each  party, 
terms  were  finally  settled,  but  before  they  were  carried  into 
effect  the  husband  died ;  and  the  Court  decided,  that  such 
agreement  did  not  bind  the  wife,  but  that,  as  the  survivor, 
she  was  entitled  to  the  property ;  because  no  act  of  the  Court 
had  altered  the  interests  of  the  parties,  and  the  arrangement, 
not  having  been  approved  of  by  the  Court,  was  nugatory. 

(a)  4  Ves.  15. 


F  4 


72  RELEASES   OF  LEGAL  CHOSES  IN  ACTION* 


CHAPTER  VI. 

OF    THE     HUSBAND'S    POWER    OF    RELEASING    AND    ASSIGNING 

HIS   WIFE'S   CHOSES   IN   ACTION. 


SECTION  L 


OF  THE   HUSBANDS  POWER  OF  RELEASING  HIS  WIFE'S  CHOSES 

IN  ACTION. 


2.  May    release    legal    choses  in  '    8.  Cannot  release  chases  in  action 

action   immediately  recover-  ,  which  cannot  accrue  during 

able.  marriage, 

5.   Whether  he  can  release  legal]  11.   Thomson  y*  Butler, 

chases  in  action  not  immedi-     12.  Hore  y.  Becher. 

ately  recoverable,  13.  Release  of  equitable  chases  in 

7.   Gage  v,  Acton.  action :  Mr.  Jacob*s  retnarhs. 


1.  The  husband  may  release  choses   in    action   belonging 
to  his  wife  which  are  immediately  recoverable  at  law. 

2.  Thus  it  is  laid  down  that  he  may  release  debts  due  to 
her  before  the  solemnization  of  the  marriage  (a),  bonds 
given  to  her  (6),  and  other  rights  accruing  to  her  daring 
the  marriage,  (c) 

3.  And  where  the  wife  had  recovered  costs  in  the 
spiritual  court  against  another  woman  for  adultery  with 
her  husband,  it  was  held  that  the  husband  might  release 
them,  {d) 

4.  Such  acts  the  husband  may  do,  although  he  and  his 
wife  are  divorced  h  mensd  et  thorOj  because  the  marriage  still 
subsists,  (e) 

(a)  2  Roll.  Ab.  410.  (e)  Stephens  v.  Totty,  Noy,  45; 

(b)  2  Atk.  203.  Cro.  £1.  908.     See  Lewis  v.  Lee,  3 

(c)  Touchst.  333.  B.  &  C.  291. 
Id)  Salk.  115  :  1  Ld.  Raym.  73. 
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5.  The  husband's  power  at  law  of  releasing  the  fiiture 
rights  of  his  wife  does  not  appear  to  be  well  settled. 

6.  In  an  anonymous  case  in  Rolle's  Reports  (a),  it  was  laid 
down  that  the  husband  may  release  his  wife's  legacy  al- 
though she  die  before  the  arrival  of  the  time  of  payment. 

The  report  of  this  case  is  as  follows :  —  A  legacy  of  10/. 
was  bequeathed  to  a  married  woman,  to  be  paid  eighteen 
months  after  the  death  of  the  devisor ;  he  died,  and  after- 
wards the  woman  died  within  the  eighteen  months,  and 
her  daughter  took  out  administration  to  her.  Montague : 
the  legacy  of  10/.  belongs  not  to  the  daughter,  but  to  the 
husband  of  the  wife ;  for  the  husband  had  an  interest  in 
it  before  the  term  of  payment  accrued,  which  interest  it 
is  clear  that  he  might  have  released  before  the  time  of 
payment  accrued. 

The  husband,  however,  here  survived  the  wife,  and  the 
remark  of  the  judge  was  merely  an  obiter  dictum^  so  that 
this  case  cannot  be  considered  as  a  direct  authority. 

7.  In  Gage  v.  Acton  (6),  Holt,  C.  J.,  expressed  himself  to 
the  effect  that  when  the  wife  has  any  right  or  duty,  which 
by  possibility  may  happen  to  accrue  during  the  marriage, 
the  husband  may  by  release  discharge  it. 

But  this  was  also  an  obiter  dictum^  and  the  reasoning  of 
Lord  Holt,  who  in  the  discussion  in  which  he  uttered  it, 
was  in  a  minority,  has  been  since  disapproved  of.  (c) 

8.  It  seems,  however,  to  be  clear  that  where  the  wife  has 
a  right  or  duty,  which  by  no  possibility  can  accrue  to  her 
during  the  coverture,  such  a  right  is  not  releasable  by  the 
husband,  {d) 

9.  Thus,  if  a  lease  be  made  to  the  husband  and  wife  for 
their  lives,  and  to  the  executors  of  the  survivor,  it  has  been 
held  that  the  husband   cannot  release   or  dispose  of  the 

{a)  2  Roll.  Rep.  134  j  Gilb.  Eq.        (c)  By  Lord  Kenyon  in  Milbourn 

R  88 ;  4  Vin.  Ab.  44.  v,  Ewart,  5  T.  R.  384.    And  see  No.  2. 

{h)  I  Salk.  327 ;  1  Com.  Rep.  67 ;  oi  the  Appendix  to  this  work. 
1  Ld.  Raym.  515.  W  C^age  v.  Acton,  ubi  sup. 
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remainder  against  the  title  of  his  wife  surviving  him,  be- 
cause it  could  not  possibly  come  into  possession  during  the 
marriage,  and  the  wife's  interest  or  chance  was  a  mere 
possibility,  (a) 

10.  So  also  if  a  person  undertake  to  pay  or  bequeath  to  B 
100?.  if  B  survive  C  her  husband,  or  if  a  bond  be  given  to 
the  wife  dum  sola^  to  the  like  eflfect,  the  release  or  assign- 
ment of  C,  or  his  marriage  with  B,  will  not  affect  B's  right 
to  the  money  upon  surviving  her  husband.  (6) 

11.  Upon  the  same  principle  the  case  of  Thomson  v. 
Butler  seems  to  have  been  decided,  (c)  There  an  annuity  had 
been  granted  to  the  wife  for  her  life ;  the  husband  by  deed, 
in  express  terms  reciting  the  annuity,  released  it.  The  wife 
having  survived  him,  brought  a  writ  of  annuity :  the  release 
was  pleaded;  but  it  was  held  to  be  no  bar,  because  the 
husband's  release  could  not  extinguish  the  annuity  of  the 
wife;  but,  if  she  survived,  she  should  have  an  action 
for  it. 

12.  It  has,  however,  been  held  in  the  late  case  of  Hore  v. 
Becher  (c?),  that  if  a  bond  be  given  to  secure  the  payment 
of  an  annuity  to  the  wife  dum  sola^  the  husband  may,  by  his 
release  of  the  bond,  extinguish  his  wife's  annuity.  Sir 
L.  Shadwell,  V.  C.  E.,  there  said  that  if  a  man  gave  a  bond 
or  a  promissory  note  to  secure  an  annuity  to  a  single  woman, 
and  she  afterwards  married,  her  husband  might  release  the 
bond  or  note,  and  if  he  released  the  security,  there  was  an 
end  of  the  annuity. 

The  reasons  given  for  this  decision  do  not  appear  to  be 
very  satisfactory,  (e) 


(a)  2  Roll.  Ab.  48  :  10  Rep.  51:  (c)  Moore,  522. 

Tonchst.  344.  (d)  12  Sim.  466.     But  here,  as 

{b)  Belcher  v.  Hodson,  Cro.  Jac.  the  obligee  did  not  join  in  the  re- 

222 :  see  Gage  v.  Acton,  1   Salk.  lease,  the  right  to  sue  was  not  ex- 

326 :  Smith  i;.  Stafford,  Hob.  216 :  tinguished. 

Clark  V.  Thompson,  Cro.  Jac.  571 :  {e)  Some  remarks  upon  this  case, 

Lupart  r.  HoblTn,  1  Sid.  58.  for  which  the  writer  is  indebted  to 
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13.  Upon  the  husband's  power  of  releasing  his  wife's 
equitable  choses  in  action,  Mr.  Jacob  makes  the  following 
observations :  —  (a) 

"  Whatever  may  be  the  rule  of  law  with  respect  to  the 
husband's  release  of  a  legal  demand,  it  does  not  by  any 
means  follow  that  the  same  rule  must  prevail  with  reference 
to  equitable  rights.  The  effects  of  releases  of  legal  demands 
depend  on  many  technical  rules  as  to  joinder  in  action,  and 
the  forms  of  pleading,  which  are  not  adopted  in  equity.  The 
effect  of  a  release  in  equity  is  more  analogous  to  that  of  an 
agreement  or  a  grant,  than  to  that  of  a  release  at  law.  The 
plea  of  a  release  must  in  general  show  that  it  was  founded 
on  consideration  (6),  and  the  effect  of  the  plea  is  in  some 
other  respects  different  from  that  at  law.  (c)  And  a  vo- 
luntary release  of  contingent  and  executory  interests  in 
equity  has  been  held  inoperative,  even  as  against  the  party 
releasing,  (d)  In  one  case  the  Lord  Chancellor  says  that  at 
law  a  possibility  may  be  released,  but  distinguishes  the  case 
before  him  because  it  was  ^  a  demand  in  equity  under  a 
trust'  (e)  In  Salkeld  v.  Vernon  (^),  the  husband  released 
his  wife's  orphanage  share  of  her  father's  estate,  receiving 
legacies  under  his  will :  yet  it  was  considered  doubtful 
whether  this  release  of  a  present  interest,  and  for  considera- 
tion, could  be  binding  upon  the  wife  surviving. 

"  With  respect  to  future  interests  in  choses  in  action  of  an 
equitable  nature,  it  was  expressly  laid  down  in  Kemp  v. 
Kebey  (A),  that  the  husband  could  not  release  them ;  the 
same  may  be  inferred  from  Bush  v.  Dalway  (z),  and  Med- 


the  kindne9S  of  Mr.  Spence,  will  be  (d)  Robinson  v,  Bavasor,  3  Yin. 

foand  in  the  Appendix,  No.  3. :  and  Ab.  155 :    Morris  v.  Burroughs,   1 

see  Stiffe  v.  Eyeritt,  1  M.  &  C.  37.  Atk.  399. 

(a)  2  Rop.  H.  &  W.  519:    see  (e)  3  Vin.  Ab.  155. 

No.  2.  of  the  Appendix  to  this  work.  (g)  1  Eden,  64. 

(6)  See  2  Sch.  &  Lef.  728 :  Gilb.  (A)  Free,  in  Chan.  544.  594  ;   2 

For.  Eom.  57 :  Mitford  on  Pleading,  Eq.  Ca.  Ab.  267. 

212.  (0  1  Ves  Sen.  19 ;  3  Atk.  530. 

(e)  See  2  Bligh,  617. 
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calfe  V.  Ives,  (a)  The  dictum  of  Lord  Hardwicke  in  Bates  v. 
Dandy,  appears  to  allude  to  the  distinction  between  releases 
of  legal  and  equitable  demands;  though  he  the  husband 
cannot  dispose  of  her  chose  in  action  without  a  valuable 
consideration,  yet  he  may  release  the  wife's  bond  without 
receiving  any  part  of  the  money.'  (6)  This  seems  to  confine 
the  husband's  power  of  releasing  to  legal  demands,  such 
as  those  on  bonds,  making  a  distinction  between  them  and 
others  which  he  cannot  affect,  except  for  consideration. 

"  There  seems,  therefore,  no  reason  for  supposing  that 
the  husband  can  release  the  future  equitable  interest  of  the 
wife  so  as  to  bind  her  surviving." 

(a)  1  Atk.  63.  (b)  2  Atk.  208. 
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SECTION  11. 

OF  THE   HUSBAND'S   POWER  OF  ASSIGNING   HIS  WIFE'S  CHOSES 

IN  ACTION. 


2.  Cannot  he  (tbsolutefy  cusigned 

by  husband, 

3.  Wife^M  mortgage  for  yeart, 

4.  In  fee. 

7.  Term  in  trust  to  raise  portion 

for  wife. 

8.  Assignee  of  legal  chose  in  action 

may  sue  in  name  of  husband 
aful  wife, 

9.  Wife  entiiledy  if  fund  not  re- 

covered during  husbamTs  life. 

II.  Rights  of  assignee  in  bank- 
ruptcy same  as  httsband's, 

14.  Wife  entitled  by  survivorship  to 
equitable  chose  in  actionwhere 
not  recovered  in  husband^s 
life. 


16.  As  against  volunteer. 

17.  And  assignee  in  bankruptcy. 

19.  Whether  fund  immediately  re- 

coverable  or  reversionary. 

20.  And  as  against  assignee  in  tit* 

solvency. 

21.  And  assignee  for  valuable  con- 

sideration. 

23.  Homsby  v.  Lee. 

24.  Purdew  y.  Jackson. 

27.  Whether  fund  reversionary  or 

immediately  recoverable. 

28.  Assignment  void  where  chose  in 

action  cannot  fodl  into  pos* 
session  during  husbancTs  life 

29.  Effect  of  assignment  of  wifi 

life  interest  in  chose  in  action. 


1.  It  seems  that  the  husband  may  transfer  money  in  the 
funds  belonging  to  his  wife  into  his  own  or  another  name  (a) ; 
and  we  have  already  seen  that  he  may  by  his  indorsemeni 
pass  his  wife's  promissory  notes  or  bills  of  exchange.  (6) 

2.  With  these  exceptions,  the  husband  has  not  the  power 
of  absolutely  assigning  his  wife's  choses  in  action  whether 
recoverable  at  law  or  in  equity. 

3.  It  has  been,  however,  held  by  Lord  Hardwicke  in  the 
case  of  Bates  v.  Dandy  (c)  that  the  husband  has  the  power 
of  absolutely  assigning  his  wife's  mortgage  for  a  term  of  years, 
his  lordship  denying  that  there  was  any  distinction  at  law 


(a)  See  3  Ves.  619 :  9  Ves.  176. 

(b)  See  ante,  p.  38. 


(c)  2  Atk.  207. 
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and  in  equity  between  mortgage  terms  and  other  terms  for 
years,  which,  as  we  shall  see  hereafter,  may  be  absolutely 
assigned  by  the  husband.  However,  he  admitted  that  a 
mortgage  is  regarded  by  a  court  of  equity  merely  as  a  chose 
in  action.  This  being  the  light  in  which  a  mortgage  is  now 
viewed  in  equity,  there  appears  no  reason  why  the  husband 
should  have  a  greater  power  over  his  wife's  mortgages  than 
he  has  over  her  other  choses  in  action ;  and  therefore  where 
the  mortgage  has  been  assigned  by  the  husband,  and  the 
mortgage  debt  has  not  been  paid  to  the  assignee  during  the 
husband's  life,  it  would  seem  that  the  right  by  survivorship 
of  the  wife,  in  whose  name  it  would  be  necessary  to  sue  at 
law  for  the  mortgage  debt,  would  not  be  affected,  but  that 
the  assignee  of  the  term  would  be  a  mere  trustee  for  her. 

4.  The  same  reasoning  applies  to  the  wife's  mortgages  in 
fee. 

5.  However,  the  case  of  Rees  v.  Keith  (a)  may  seem  to  be 
an  authority  against  this  doctrine.  There  the  wife  was 
entitled  to  two  mortgages,  one  for  450Z.,  secured  by  a 
mortgage  in  fee  to  herself,  and  the  other  for  800Z.  to  a 
trustee  for  her.  The  mortgagors  were  applied  to  on  behalf 
of  the  wife,  shortly  after  her  marriage,  to  pay  the  sums  due 
from  them,  but  they  being  unable  to  pay  them,  the  trustee 
paid  both  sums  to  the  husband,  and  the  husband  signed  a 
memorandum  whereby  he  agreed  to  transfer  the  mortgage 
which  was  vested  in  the  trustee,  to  him.  The  husband  having 
died,  and  a  suit  having  been  instituted  respecting  his  estate, 
the  Master  found  that  the  payment  of  the  SOOl.  to,  and  the 
signing  the  memorandum  by  the  husband  was  a  reduction 
into  possession,  but  that  the  payment  of  the  450Z.  was  not. 
The  widow  and  the  executors  of  the  husband  both  excepted. 
Sir  L.  Shadwell,  V.  C.  E.,  held  that  both  sums  were  reduced 
into  possession,  saying  that  the  subject  in  dispute  was  a  debt 
due  to  the  wife,  and  that  the  question  was  whether  the  two 
sums  had  not  been  paid  in  fact  for  the  mortgagors.     If,  he 

(a)  11  Sim.  388. 
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proceeded,  the  debt  was  paid,  there  was  an  end  to  the  wife's 
equity,  " 

6.  This  case,  it  will  be  observed,  proceeds  upon  the 
assumption  that  the  mortgage  debts  were  paid^  and  therefore 
is  no  authority  to  establish  that  a  transfer  would  be  a  good 
reduction  into  possession. 

7.  It  has  been  held  that  a  term  vested  in  trustees  for  raising 
a  portion  for  the  wife  may  be  assigned  so  as  to  carry  the  bene- 
ficial interest,  (a)  But  as  the  term  is  merely  a  security 
for  the  portion,  it  is  doubtful,  on  the  grounds  above  men- 
tioned, whether  the  husband  would  now  be  held  to  have 
that  power. 

8.  With  respect  to  the  wife's  legal  choses  in  action,  i.  e. 
those  of  her  choses  in  action  which  are  recoverable  at  law, 
if  the  husband  assign  them,  the  assignee,  standing  in  his 
place,  may,  during  his  life,  sue  for  them  in  the  name  of  the 
husband  and  wife,  {b) 

9.  But  if  the  husband  die  without  having  released  them, 
and  before  the  assignee  has  reduced  them  into  possession, 
the  legal  right  of  action  will  survive  to  the  wife. 

10.  It  was  the  opinion  of  Lord  Macclesfield  in  MUes  v. 
Williams  (o),  that  the  assignment  in  bankruptcy  passed  the 
wife's  legal  choses  in  action  freed  from  the  wife's  right  of 
survivorship,  and  that  the  assignees  might,  under  the  statute 
1  Jac.  1.  c.  26.  sue  for  them  in  their  own  name,  either 
before  or  after  the  husband's  death.  And  this  authority 
was  followed  in  Bosvill  v.  Brander.  {d) 


(a)  Walter  v.  Saunders,  1  £q.  Ca. 
Ab.  58:  Incledon  v.  Northcote,  3 
Atk.430. 

(6)  It  must,  however,  be  here 
understood,  that  where  the  assign- 
ment is  without  valuable  considera- 
tion the  husband  concurs  in  the 
action,  an  assignor,  not  for  valuable 
consideration,  not  being  compellable 
bj  the  assignee  to  permit  his  name 
to  be  used  for  the  recovery  of  the 


chose  in  action.  Ward  v,  Audland, 
8  Beav.  211. 

(c)  1  P.  W.  255 :  10  Mod.  160— 
243. 

(rf)  1  P.  W.  458.  However,  the 
Master  of  the  Rolls,  although  he 
considered  the  assignees  entitled  to 
recover  the  money,  doubted  whether 
any  equitable  assistance  would  have 
been  given  to  them  against  the 
widow. 
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11.  But  in  ex  parte  Coysegame  (a),  Lord  Hardwicke 
thought  that  the  statute  only  gave  the  assignees  such  right 
as  the  bankrupt  might  have  had ;  and  the  point  has  since 
been  so  settled  in  the  late  case  of  Sherrington  v.  Yates  (6), 
overruling  the  decision  of  the  Court  of  Exchequer,  (c)  Sir 
Nicholas  Tindal,  C.  J.,  after  remarking  that  the  point  did 
not  directly  arise  in  Miles  v.  Williams,  and  that  the  au- 
thority of  that  case  must  be  considered  as  much  shaken  by 
ex  parte  Coysegame,  said  that  as  the  assignment  in  bank- 
ruptcy had  not  the  effect  of  reducing  into  possession  a  chose 
in  action  belonging  to  the  wife,  and  as  the  bankrupt  laws 
did  not  profess  to  vest  any  property  in  the  assignees  other 
than  that  which  was  the  property  of  the  bankrupt  himself, 
it  must  follow  that  the  assignee  could  not  deprive  the  wife 
of  any  interest  which  she  had  in  a  chose  in  action,  nor  of 
any  contingent  benefit  or  advantage  which  might  accrue  to 
her  in  endeavouring  to  reduce  such  chose  in  action  into  actual 
possession.  Upon  principle,  therefore,  nothing  more  passed 
to  the  assignees  than  the  husband  himself  had,  and  if  he  had 
no  right  by  law  to  sue  alone  without  joining  the  wife,  so 
neither  could  the  assignees,  (d) 

12.  It  is  therefore  settled  that  the  wife's  legal  choses  in 
action  will  survive  to  her  against  her  husband's  assignees 
in  bankruptcy,  unless  reduced  into  possession  in  his  life- 
time, (e) 

13.  With  respect  to  the  wife's  equitable  choses  in  action. 


(a)  1  Atk.  192;  more  fully  re- 
ported in  Cooke's  Bankrupt  Laws. 

{b)  12  Mees.  &  W.  8o5 ;  1  DowL 
&  L.  1032 ;  13  Law  J.  N.  S.  Ex. 
249. 

(c)  Yates  v.  Sherrington,  11 
Mees.  &  W.  42;  2  Dowl.  N.  S.  803; 
12Law  J.N.S.  Ex.  216. 

(d)  Sir  N.  Tindal  remarked,  in  the 
course  of  his  judgment,  that  it  was  not 
necessary  to  determine  whether  the 
action  should  be  brought  in  the  joint 


names  of  the  husband  and  wife  ;  but 
that  Sir  L.  Shadwell  in  the  case  of 
Piercer.  Thorneley,  2  Sim.  167,  had 
expressly  stated  such  to  be  his 
opinion. 

(e)  As  to  the  rights  of  the  as- 
signees in  bankruptcy  to  the  wife's 
choses  in  action  where  the  husband 
has  survived  the  wife,  see  Ripley  r. 
Wood,  2  Sim.  165,  and  Harper  v, 
RavenhiU,  Taml.  144. 
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I.  e*  such  as  are  only  recoverable  in  a  court  of  equity,  the 
husband  may  assign  them,  and  if  they  are  recovered  (a) 
in  his  lifetime,  the  wife's  right  of  survivorship  will  be 
defeated. 

14.  But  the  wife's  right  of  survivorship  will  prevail 
against  the  title  of  her  husband's  assignees,  unless  the 
property  is  recovered  in  her  husband's  lifetime. 

15.  This  point  does  not  appear  to  have  been  doubted  in 
the  case  of  the  husband's  assignees  without  valuable  con- 
sideration. 

16.  Thus  in  Wright  v.  Rutter  (6),  which  was  a  fraudulent 
contrivance  of  the  husband  to  defeat  his  wife's  right  by 
survivorship,  he  having  procured  her  concurrence  to  the 
assignment  of  her  legacy  to  secure  a  pretended  debt,  but  in 
fact  in  trust  for  himself.  Lord  Alvanley,  M.  R.,  declared  that, 
excluding  the  fraud,  since  the  assignment  was  without  a 
valuable  consideration,  it  was  void  against  the  wife,  and 
could  not  defeat  her  title  by  survivorship. 

17.  And  it  is  now  settled  that  the  wife  has  the  same 
rights  as  against  the  husband's  assignees  in  bankruptcy. 
In  the  case  of  Pringle  v.  Hodgson  (c),  indeed,  it  was  said 
by  Lord  Rosslyn  that  the  question  of  survivorship  was 
quite  laid  aside  by  the  bankruptcy :  the  point,  however,  was 
otherwise  decided  by  Lord  Hardwicke  in  favour  of  the  wife 
surviving,  in  Grey  v.  Kentish  (d),  and  by  Lord  Bathurst  in 

{a)  The  observation    should    be  I  Ch.  Ca.  41 :  but  she  may  be  either 

here  repeated,   that  where  the  as-  a  defendant  or  a  co-plaintiff,  Pierce 

signiDent  is  without  valuable  consi-  v,  Thornelej,  2  Sim.  178. 

deration,  the  husband  must  in  general  {b)  2  Ves.  Jun.   673.     See  also 

be  a  party  to  the  suit  to  enable  the  Becket  v,  Becket,    1    Dick.    340 : 

assignee  to  recover,  as  equity  will  Johnson  r.  Johnson,  1  Jac.  &  W. 

not  give  its  assistance  to  a  volunteer,  472  :  Stamper  v.  Barker,  6  Madd. 

where    the    transaction     does    not  157. 

amount  to  the  creation  of  a  trust.  (c)  3  Ves.  617:  and  see  Bosvill  v. 

See  Ward  v.  Audland,  8  Beav.  201  ;  Brander,  1  P.  W.  458. 

and  the  cases  there  cited  by  the  re-  {d)  1   Atk.  280 :  corrected  from 

porter.    The  wife  must  be  a  party  the  Register's  Book,  in  Mr.  Cox's 

to  the  suit,  Clarke  v.  Lord  Angier,  note  to  1  P.  W.  459. 

VOL.  I.  G 


82  RIGHTS  OF   husband's  ASSIGNEES 

Gayer  v.  Wilkinson  (a),  and  subsequently  by  Sir  W.  Grant, 
M.  R.,  in  the  case  of  Mitford  v.  Mitford.  (b) 

18.  Mitford  v.  Mitford  was  to  the  following  effect:  — 
A  bequeathed  3000Z.  to  trustees  to  place  at  interest,  and  to 
pay  such  interest  to  B  for  life,  or  until  she  married ;  and 
upon  her  death  or  marriage  A  gave  the  capital  amongst  C 
and  D,  and  E,  the  wife  of  M,  equally.  In  July  1784  M,  the 
husband  of  E,  became  a  bankrupt,  and  having  obtained  his 
certificate  in  the  September  following,  died  in  1790,  leaving 
his  wife  E  surviving.  In  1789  B  married.  The  question 
which  was  raised  upon  the  bill  of  the  surviving  trustee  was, 
whether,  notwithstanding  the  bankruptcy,  the  wife  was  or 
was  not  entitled  by  right  of  survivorship  to  her  share  of  the 
3000/.  which  had  been  invested  in  4  per  cent,  consols  ?  And 
Sir  W.  Grant,  M.R.,  after  a  review  of  all  the  cases,  decided 
in  favour  of  the  wife,  upon  the  principle,  that  this  being  a 
chose  in  action,  and  not  reduced  into  possession  during  the 
husband's  life,  survived  to  her ;  and  that  an  assignment  under 
a  commission  of  bankruptcy,  although  it  passed  her  share, 
passed  it  to  the  assignees,  sub  modo ;  viz.  provided  they  re- 
ceived the  share  or  its  value  during  the  marriage,  and  that 
the  commission  or  assignment  did  not,  of  itself,  necessarily 
intercept  the  wife's  right  of  survivorship. 

19.  In  the  case  of  Grey  v.  Kentish  {c)  the  interest 
continued  reversionary  until  after  the  death  of  the  husband ; 
and  in  Gayer  v.  Wilkinson  (rf)  and  Mitford  v.  Mitford  («) 
it  was  reversionary  at  the  time  of  the  bankruptcy.  In  the 
later  case  of  Pierce  v.  Thomeley  (^),  where  the  chose  in  action 
was  immediately  recoverable,  it  was  contended  that  the  as- 
signees in  bankruptcy  were  entitled,  on  the  ground  that  there 


(a)  1  B.  C.  C.  50.  n:  2   Dick.         (c)  Ante,  p.  81. 
492:  see  also  SaddiDgton  t;.  Kins-         ((f)  Ubi  sup. 
man,  1  B.  C.  C.  44.  (e)  Uhi  gup. 

(b)  9  Ves.  87.  (g)  2  Sim.  167. 
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was  a  difference  between  the  effect  of  the  husband's  assign- 
ment of  his  wife's  reversionary  choses  in  action  and  those 
which  were  inunediately  recoverable.  However,  the  wife's 
right  of  survivorship  was  established  by  Sir  L.  Shadwell, 
y.  C,  after  a  full  consideration  of  the  authorities. 

20.  And  the  wife  has  the  same  rights  against  her  husband's 
assignees  under  the  insolvent  debtors'  act.  (a) 

21.  It  was  at  one  time  considered  that  the  husband's 
assignee  for  valuable  consideration  had  a  greater  equity  than 
his  general  assignees,  and  that  the  wife's  right  by  survivor- 
ship was  barred  by  such  an  assignment,  whether  the  chose  in 
action  was  immediately  recoverable  (b)  or  was  in  reversion 
or  expectancy,  (c) 

22.  However,  after  much  discussion,  it  is  now  settled  that 
the  assignee  for  valuable  consideration  will  not  be  entitled  to 
the  wife's  choses  in  action  as  against  her  surviving,  unless  he 
has  reduced  them  into  possession  during  the  coverture. 

23.  This  point  was  first  established  in  respect  of  the  wife's 
reversionary  choses  in  action,  the  first  direct  decision  on  the 
subject  being  made  in  the  case  of  Homsby  v.  Lee.  (d)  In 
that  case  the  wife  was  entitled  to  certain  trust  stock  upon 
the  death  of  her  mother ;  and  she  and  her  husband  assigned 
it  to  secure  an  annuity  granted  by  him.  The  husband  took 
the  benefit  of  the  insolvent  debtors'  acts,  and  a  general  as* 
signment  of  his  property  was  n[iade.  The  mother  then  died, 
and  afterwards  the  husband,  without  any  act  being  done  by 
him  or  his  assignees  during  the  mother's  life  to  reduce  the 


{a)  Homsbj  v.  Lee,  2  Madd. 
16:  Haj  o.  Bowen,  5  Beav.  610. 

(b)  Bates  v.  Dandj,  2  Atk.  207 ; 
more  fullj  reported  in  a  note  to 
Furdew  o.  JackaoOi  1  Bass.  33.  and 
in  Honner  v,  Morton,  3  Buss.  65. 
See  also  Earl  of  Salisbury  t;.  New- 
ton,  1  Eden,  370. 

(c)  This  was  the  view  which  was 


taken  bj  Mr.  Boper,  whose  argu* 
ment  will  be  found  in  No.  4.  of  the 
Appendix  to  this  work.  See  also 
Appendix  No.  2.,  which  has  been 
before  referred  to^  containing  a  dis* 
cussion  upon  the  same  subject  bj 
Mr.  Jacob,  who  supported  the  doc* 
trine  which  is  now  established. 
(d)  2  Madd.  16. 
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fund  into  possession.  The  question  was  between  the  wife, 
the  grantee  of  the  annuity,  and  the  assignee  under  the  in- 
solvent debtors'  acts,  and  Sir  Thomas  Plumer,  V.  C,  decreed 
the  trust  fund  to  the  wife  against  the  annuitant,  because 
the  assignment  (although  made  for  value  to  a  particular  as- 
signee) did  not  bind  the  wife's  right  of  survivorship- 
And  he  decided  against  the  assignee  under  the  insolvent 
debtors'  acts,  because  the  assignment  had  no  greater  eflfect 
than  that  in  bankruptcy,  which  has  been  before  considered. 

24.  The  point  was  again  raised  before  the  same  judge  in 
the  case  of  Purdew  v.  Jackson,  (a)  There  the  husband  and 
wife  had  assigned  to  a  purchaser,  for  valuable  consideration, 
a  reversionary  interest  of  the  wife  in  the  funds.  The  hus- 
band died,  and  afterwards  the  tenant  for  life,  on  whose  death 
the  wife  was  to  become  entitled  to  the  possession  of  the 
fund.  The  widow  married,  and  on  the  petition  of  her  and 
her  husband  to  have  the  fund  paid  to  them,  and  on  the  peti- 
tion of  the  assignee  of  the  first  husband  claiming  as  a  pur- 
chaser for  valuable  consideration,  the  question  arose  whether 
the  husband  could  bar  the  wife's  right  of  survivorship  to 
such  an  interest  by  an  assignment  for  valuable  considera- 
tion.  The  counsel  for  the  assignee  denied  the  authority 
of  Homsby  v.  Lee,  saying  that  it  had  never  been  acquiesced 
in  by  the  profession.  The  case  having  been  twice  argued, 
Sir  Thomas  Plumer,  M.  R.,  delivered  a  most  elaborate  judg- 
ment, in  which,  having  examined  all  the  authorities  upon  the 
question,  he  came  to  a  conclusion  similar  to  his  former 
decision  in  Homsby  v.  Lee.  His  Honour  said  that  if  the 
husband  had  by  law  only  a  qualified  and  conditional,  and  not 
an  absolute  interest  in  the  chose  in  action  of  his  wife,  he  could 
not  by  assignment,  either  for  or  without  consideration,  con- 
vey, nor  could  the  general  assignment  by  operation  of  law 
pass  an  absolute  and  unqualified  interest  to  another.     If  he 

(a)  I  Rus8.  1. 
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had  no  other  interest  than  a  right  to  reduce  the  thing  into 
possession,  that  same  right  must  be  what  the  assignor  agreed 
to  sell,  and  the  assignee  to  buy.  The  assignment  passed,  in 
the  case  of  reversionary  rights,  an  interest  in  the  chose  in 
action,  svb  modo,  to  become  effectual  only  in  the  event  of  the 
husband  and  wife  living  long  enough  to  enable  the  assignee 
to  reduce  the  chose  in  action  into  possession.  If  the  husband 
died,  as  in  the  present  case,  before  the  time  arrived  when  the 
money  or  personal  chattel  became  due,  neither  could  the  hus- 
band himself,  if  he  had  made  no  assignment,  have  fulfilled  at 
any  prior  time,  nor,  after  his  death,  could  his  assignees  fulfil 
the  condition  on  which  alone  the  right  of  the  wife  could  be 
divested,  and  the  property  transferred  to  the  assignee.  If 
the  chose  in  action  fell  into  possession  during  the  coverture, 
and  before  the  husband's  death,  his  assignee,  whether  general 
or  particular,  would  be  entitled  by  the  assignment  against  the 
wife.  This  was  the  chance  for  which  the  particular  assignee 
contracted  and  paid.  If  he  was  disappointed  by  the  death 
of  the  husb&nd  before  the  time  for  reducing  this  right  into 
possession  arrived,  he  lost  the  benefit  of  his  contract.  And 
he  must  guard  against  that  contingency,  as  the  assignee  ap- 
peared to  have  done  in  the  present  case,  by  an  insurance  of 
the  husband's  life ;  whether  he  took  that  precaution  or  not, 
he  purchased  with  full  notice  of  the  qualified  and  contingent 
nature  of  the  right  purchased,  and  of  the  suspended  legal 
right  of  the  wife.  And  on  no  ground  could  he  apply  with 
success  for  the  interference  of  a  Court  of  Equity  in  his  favour 
to  stand  between  him  and  the  wife,  and  to  take  from  her  the 
right  which  the  law  gives  to  her,  and  which  she  had  nothing 
to  part  with  or  forfeit. 

25.  This  important  decision,  which  was  confirmed  by 
Lord  Lyndhurst,  C,  in  the  case  of  Honner  v.  Morton  (a), 
after  a  full   consideration  of  all  the  authorities  upon  the 

(a)  3  Russ.  66. 
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question,  has  settled  the  law  as  to  the  effect  of  the  husband's 
assignment  of  his  wife's  reversionary  choses  in  action. 

26.  It  seems  to  have  been  taken  for  granted  in  Purdew  v. 
Jackson  (a)  and  in  Honner  v.  Morton  (b)  that  the  assign- 
ment for  valuable  consideration  of  the  wife's  chose  in  action 
which  can  be  immediately  reduced  into  possession,  is  binding 
upon  the  wife's  surviving,  although  it  has  not  been  reduced 
into  possession  by  the  assignee  before  the  husband's  death, 
on  the  ground  that  where  the  chose  in  action  is  immediately 
recoverable,  his  assignment  may  be  considered  as  a  construc- 
tive reduction  into  possession. 

27.  But  in  the  case  of  Hutchings  v.  Smith  (c),  in  which, 
however,  it  was  not  necessary  to  consider  the  question,  it 
was  doubted  by  Sir  L.  Shadwell,  V.  C.  E.,  whether  that 
point  was  clearly  established  by  the  authorities.  And  it  has 
accordingly  been  since  decided  (d)  that  where  the  husband 
assigns  a  chose  in  action  of  his  wife  for  a  valuable  conside- 
ration, and  dies  before  either  he  or  the  assignee  has  reduced  it 
into  possession,  the  assignment  is  void  against  the  wife's 
surviving,  not  only  where  the  chose  in  action,  being  rever- 
sionary, could  have  been  reduced  into  possession,  but  also 
where  it  could  have  been  immediately  reduced  into  posses- 
sion, but  from  neglect  or  other  causes  has  been  left  outstand- 
ing. This  decision  has  been  followed  by  Sir  J.  L.  K. 
Bruce,  V.  C,  in  the  late  case  of  Ashby  v.  Ashby.  (e) 

28.  As  the  husband's  assignment  has  no  effect  against  the 
wife's  right  by  survivorship,  unless  the  chose  in  action  is 
reduced  into  possession  in  his  life,  it  follows  that  his  assign- 
ment will  be  void  when  the  fund  cannot  fall  into  possession 


(a)  Ante,  p.  84.  309 ;   12  Law  J.  N.  S.  Chan.  440 ; 

(b)  Ante,  p.  85.    See  however  the  7  Jur.  337.    See  also  Le  Yasseor  v. 
observations  of  Sir   T.  Plumer  in  Scratton,  14  Sim.  116. 

that  case,  3  Russ.  70.  (e)  1  Coll.  553 ;  14  Law  J.  N.  S. 

(c)  9  Sim.  146.  Chan.  85  ;  8  Jur.  1159. 

(d)  Elwin  V.  WiUiams,  13  Sim. 
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daring  his  life,  as  where  it  is  expressly  limited  to  the  wife  in 
the  event  of  surviving  him.  (a) 

29.  And  where  the  wife  has  a  life  interest  in  a  fund,  it 
seems  that  her  interest  in  such  part  of  it  as  would  be  enjoyed 
by  her  on  surviving  her  husband,  will  not  be  aflfected  by  the 
husband's  assignment,  (b) 

(a)  Bichards    v.    Chambers,    10  &  C.  40.    As  to  the  form  of  the  stop 

Ves.  580.  order  on  the  assignment  of  the  wife's 

{b)  Whitmarsh  v.  Robertson,  1  T.  reversionarj  chose    in  action,    see 

&  C.  C.  C.  715:  Stiffe  v.  Everitt,  1 M.  Moreau  v.  FoUej,  I  De  Gez  &  S.  143. 
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CHAPTER  VIL 

OF  THE  EFFECT  OF  THE  WIFE'S  CONSENT  IN  VESTING  THE 
WHOLE  OF  HER  EQUITABLE  CHOSES  IN  ACTION  IN  HER 
HUSBAND   OR   HIS   ASSIGNEE. 


2.  fFife  entitled  to  settlement  out 

of  equitable  chose  in  action. 

3.  Which  she  may  waive  by  con- 

sent. 

4.  Consent  how  taken. 

6.  Amount  of  fund  must  be  ascer- 
tained. 
11.   Consent  not  taken  where   wife 
infant. 


14.   Consent  not  required  where  wife 

domiciled  abroad. 
16.  Fund  paid  to  husband   when 

less  than  2001. 
20.  Consent  not  taken  where  fund 

in  reversion. 
22.  Box  V.  Jackson. 


1.  We  have  seen  that  in  order  that  the  wife's  right  of  sur- 
vivorship to  her  choses  in  action  may  be  barred,  they  must 
be  recovered  during  the  coverture,  whether  they  be  legal 
or  equitable. 

2.  There  is,  however,  a  difference  between  the  wife's  legal 
and  equitable  choses  in  action  which  should  be  here  noticed. 
If  judgment  is  recovered  in  a  court  of  law,  the  husband, 
or  his  assignee,  may  obtain  the  whole  fund;  but  if  it  is 
necessary  to  have  recourse  to  equity,  that  jurisdiction  will 
not  give  its  assistance  unless  upon  the  terms  that  a  pro- 
vision is  secured  out  of  the  fund  for  the  wife. 

3.  She  is,  however,  allowed  to  waive  this  right  upon  being 
examined,  and  consenting  in  Court. 

4.  The  separate  examination  of  the  wife  being  necessary 
to  give  effect  to  this  arrangement,  if  she  be  abroad,  or 
cannot  attend  in  Court,  she  must  regularly  be  examined 
under  a  commission  to  be  issued  for  the  purpose;  and  it 
must  appear  from  the  return  of  the  commissioners,  that 
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after  they  had  informed  her  of  the  nature  of  the  order  and 
transaction,  she  directed  and  consented  that  the  fund  should 
be  paid  or  transferred  to  her  husband  for  his  own  use,  and 
that  she  voluntarily  consented  thereto.  Her  examination 
also  must  be  in  writing,  and  under  her  signature  to  the 
above  effect ;  which  signature,  as  also  that  of  the  commis- 
sioners, must  be  verified  by  affidavit,  (a) 

5.  An  exception  to  this  regular  proceeding  by  commis- 
sion occurred  in  Minet  v.  Hyde,  (b)  In  that  case,  it  was 
ordered  that  the  wife  should  appear  before  some  of  the 
plaintiffs  and  a  magistrate  of  Breda  for  private  examination, 
which,  when  taken,  was  to  be  attested  by  a  notary  public, 
and  translated  upon  oath. 

6.  It  has  been  held  that  in  all  cases  where  the  interest 
of  the  wife  is  such,  that  the  Court  will  accept  her  consent 
to  the  passing  of  it,  the  property  must  be  first  ascertained, 
and  the  amount  clearly  known. 

7.  Thus,  in  Edmonds  v.  Townshend  (c),  in  answer  to  a 
proposal  that  the  wife's  consent  might  be  taken  for  the 
whole  amount  of  the  fund,  without  deduction,  which  would 
cover  any  less  sum  to  which  by  abatements  it  might  be 
reduced,  the  Court  of  Exchequer  said  that  that  would  be  in 
effect  taking  her  consent  now  to  a  sum  to  be  ascertained  at 
a  future  time,  and  be  thereby  depriving  her  of  the  power 
of  changing  her  mind  in  the  interim^  which  ought  not  to 
be  done. 

8.  And  in  Sperling  v.  Rochfort  (tZ),  Lord  Eldon  said,  that 
it  was  settled,  that  whilst  the  property  was  unascertained, 
the  wife's  consent  was  not  to  be  asked  by  the  Court ;  and 
that  whilst  the  Court  could  not  state  the  amount  of  the 
property,   it   would   not  address  to  her  any  question,   or 

(a)  Tasburgh's  case,  1  V.  and  B.         (c)  1  Anst  93. 
507  :  Parsons  v.  Dunne,  2  Ves.  Sen.         (^8  Ves.  180 :  Jernegan  v,  Bax- 
60.  ter,  6  Madd.  32. 

{b)  2  Bro.  C.  C.  633.      See   also 
Campbell  v.  French,  3  Yes.  321. 
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speculate  upon  what  might  be  her  inclination.  Upon  this 
want  of  certainty  in  the  amount  of  the  funds,  his  Lordship 
pronoimced  his  decree  in  that  case. 

9.  And  the  Court  has  refused  to  dispose  of  any  such 
specific  part  as  is  reported  to  be  due  to  the  wife  until  the 
whole  is  ascertained,  (a) 

10.  However,  in  a  late  case  (b)  the  Court  took  the  wife's 
consent  where  it  was  uncertain  to  what  amount  the  funds 
would  be  reduced,  the  costs  incurred  in  the  suit  not  haying 
being  taxed. 

11.  The  Court  will  not  take  the  wife's  consent  if  she  is 
an  infant,  (c) 

12.  Where  the  wife  consents  that  her  husband  shall  have 
her  property  the  Court  requires  an  affidavit  by  the  husband 
and  wife  that  there  has  been  no  settlement  whatever  {d) 
and  if  there  is  a  settlement  it  must  be  produced,  (e)  This 
salutary  practice  of  requiring  the  production  of  the  settlement 
was  introduced  by  the  present  Master  of  the  Rolls  (g)j  the 
Court  having  been  formerly  satisfied  with  an  affidavit  that 
no  previous  settlement  had  been  made  of  the  fund.  (A) 

13.  As  the  Court  requires  to  be  judicially  satisfied  that 
there  has  been  no  settlement  up  to  the  date  of  the  decree, 
and  a  petition  is  necessary  to  admit  proof  of  that  fact  by 


(a)  Godberv.  Laurie,  lOPrice  152. 

lb)  Packer  v.  Packer,  1  Coll.  C.C. 
92. 

(c)  Abraham  v.  Newcombe,  12 
Sim.  566;  6  Jur.  433,  overruling 
the  case  of  Gullin  v.  Gullin,  7  Sim. 
236,  stated  from  the  Register's  book 
in  Macpherson  on  Infants,  p.  204.  n., 
and  confirming  that  of  Stubbs  v, 
Sargon,  2  Beav.  496. 

(jd)  Lawrence  v.  Johnson,  V.  C.  E. 
7  Jur.  1 122. 

(e)  Rose  v.  Rolls,  1  Beav.  270  • 
Batt  V.  Cuthbertson,  3  Dru.  &  War. 
58  :  Bowman  v.  Bell,  1  C.  P.  Coop. 
(t.Cot.)  333:  Jones  v.  Smith,  1  Hare, 


67  :  Britten  v.  Britten,  9  Beav.  143, 
where  forms  of  the  affidavit  will  be 
found. 

(£f)  Jones  V.  Smith,  1  Hare,  67. 

(A)  Minet  v.  Hjde^  2  B.  C.  C. 
663 :  Binford  t;.  Bawden,  1  Yes.  Jun. 
512;  2  Yes.  Jun.  38:  Hough  v.  Rjkj, 
2  Cox,  157.  In  EUiott  v.  Reming- 
ton, 9  Sim.  502^  the  affidavit  was 
allowed  to  be  made  by  the  wife 
alone,  her  husband  being  in  Africa. 
The  affidavit  will  be  di^>en8ed  with 
where  the  sum  is  under  lOiL  Gittins 
V.  M'Dermott,  5  Law  J.  N.  S.  Chan. 
217. 


WILL  BE  TAKEN. 


91 


affidavit,  application  for  payment  cannot  be  made  until  after 
the  decree  on  further  directions  has  been  made,  (a) 

14.  Where  the  wife  is  the  subject  of  a  foreign  state,  by  the 
law  of  which  her  hnsband  would  be  entitled  to  receive  the 
whole  of  her  property  without  making  any  provision  for  her, 
the  Court  will  dispense  with  her  consent,  and  order  the  fund  to 
be  paid  to  her  husband  without  requiring  any  settlement,  (b) 

15.  But  it  seems  that  unless  the  parties  are  domiciled  in 
the  foreign  state,  the  wife's  consent  must  be  taken,  (c) 

16.  Where  the  amount  of  the  fund  is  less  than  200/.,  it 
is  usually  paid  out  to  the  husband  on  the  joint  petition  of 
himself  and  his  wife,  without  the  separate  examination  of 
the  latter.  (<£)  And  where  all  parties  consent,  an  order  for 
payment  to  the  husband  may  be  inserted  in  the  decree  on 
further  directions,  contrary  to  the  general  rule,  (e) 

17.  In  the  case  of  Foden  v.  Finney  (f)j  a  sum  less  than 
2002.  was  ordered  to  be  paid  to  the  husband,  although  the 
Mrife  had  been  deserted  by  him,  and  opposed  the  petition. 

18«  But  where  the  sum  exceeded  200/.,  but  after  payment 
of  the  costs  would  have  been  reduced  considerably  below 
that  sum,  the  Court  refused  to  make  any  other  than  the 
usual  order,  (g) 

19.  If  the  wife  does  not  consent  to  part  with  her  property, 
the  question  arises  what  the  settlement  upon  her  shall  be. 
This  subject  will  be  considered  in  a  future  chapter,  (h) 


(a)  Hedges  v.  Clarke^  1  De  Gex 
8t  S.  854.  In  Campbell  v.  Harding, 
6  Sim.  288.,  the  wife's  oonaent  was 
taken  de  bene  esse, 

(ft)  Sawyer  v.  Shute,  1  Anstr.  63  : 
Campbell  v.  French,  3  Yes.  321: 
Dues  V.  Smith,  Jac.  644.  See  also 
Anstrnther  v.  Adair,  2  M.  &  K  619. 

(e)  Boaduin  v.  Nicholas,  4  Law 
J.  N.  8.  Chan.  38. 

(d)  See  Elwortfaj  v.  Wickstead, 
1  Jac.  &  W.  69,  and  the  references 
there.  Although  the  amount  is  un- 
der 200/.  the  wife  must  be  a  partj 


to  a  suit  to  recover  it.  Bailey  v, 
Dennett,  3  Y.  &  C.  £q.  Ex.  469. 

{e)  Hodges  v.  Clarke^  1  De  Gez  h 
S.  364. 

(f)  4  RusB.  428. 

{g)  Beaman  v.  Dodd,  13  Law  J. 
N.  S.  Chan.  141.  See  also  Peacock 
V.  Burt,  4  Law  J.  N.  S.  Chan.  73 : 
and,  in  relation  to  the  wife's  consent, 
3  Atk.  71 :  2  P.  W.  642  :  2  Ves. 
Sen.  60:  2  B.  C.  C.  663 :  3  B. 
C.C.  565  :  3  Ves.  321:  2  Atk.  67: 
2  Yes.  Jun.  599. 

{h)  IftfriL,  chap.  14. 
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WIFE  S  CONSENT  NOT  EFFECTUAL  TO 


20.  It  should  be  here  noticed  that  the  wife's  consent  will 
be  eflfectual  for  no  other  purpose  than  that  of  waiving  her 
right  to  a  provision ;  and  accordingly,  where  the  fund  is  in 
reversion,  or  expectancy,  as  her  right  to  a  provision  has 
not  accrued,  her  consent  will  be  inoperative. 

In  some  early  cases,  indeed  (a),  the  wife's  consent  seems 
to  have  been  taken  for  the  disposal  of  her  reversionary 
interest  in  favour  of  her  husband,  or  his  assignees,  in  analogy 
to  the  operation  which  a  fine  had  at  law.  But  it  was 
clearly  laid  down  by  Sir  W.  Grant,  M.  R.,  in  the  cases  of 
Kichards  v.  Chambers  (6),  and  Woollands  v.  Crowcher  (c), 
and  by  Sir  T.  Plumer,  M.  R.,  in  Pickard  v.  Roberts  (d),  that 
the  wife's  consent  is  only  taken  in  equity  to  bar  her  claim 
to  a  settlement  (which  equity  does  not  arise  until  the  fund 
has  ceased  to  be  reversionary),  and  never  by  analogy  to  a 
fine  at  law.  The  analogy  to  a  fine  was  also  denied  by  C.  B. 
Eyre  in  Fraser  v.  Baillie.  (e) 

21.  However,  although  the  law  was  thus  laid  down  by  Sir 
W.  Grant  in  Richards  v.  Chambers,  he  seems  to  have  decided 
that  case  upon  the  narrower  ground  that  the  fund  in 
question  was  a  reversionary  interest  which  could  never  fall 
into  possession  during  the  husband's  life,  (g) 

This  decision,  and  some  cases  which  occurred  before  the 
law  as  to  the  extent  of  the  husband's  power  over  his  wife's 
choses  in  action  had  been  settled  as  it  now  is,  and  in  which 
the  wife's  consent  was  taken  for  the  disposal  of  her  rever- 
sionary interest  which  might  have  fallen  into  possession 
during  the  coverture  (A),  seem  to  have  given  grounds  for 


(a)  Newman  v.  Cartony,  3  B.  C.  C. 
846  fi. :  Maconnick  v.  Buller,  1  Cox, 
367  :  Ellis  v.  Atkinson,  3  B.  C.  C. 
565  :  Guise  v.  Small,  1  Anst.  277. 

(b)  10  Ves.  580. 

(c)  12  Ves.  474. 

(d)  3  Mad.  384. 

(e)  1  B.  C.  C.  518. 

(ff)  See  Ritchie  v.  Broadbent,  2 
J.  &  W.  456 :  and  Breton  v,  Clifden, 
1  S.  &  St.  363. 


(h)  Howard  v.  Damiani,  2  J.  & 
W.  458.  n :  Butler  v.  Duncombe,  2 
Vem.  762.  See  also  Hewitt  v. 
Crowcher,  and  Gregg  v,  Crowcher, 
cited  in  Woollands  v,  Crowcher,  12 
Ves.  174.  The  wife's  consent  "wras 
taken  de  bene  esse  bj  Sir  W.  Grant 
in  Woollands  t\  Crowcher. 


DISPOSE  OF  REVERSIONARY  INTEREST.  93 

a  notion  that  although  the  wife's  consent  was  inoperative 
where  the  reversionary  interest  never  could  be  enjoyed  by 
the  husband,  yet  it  might  be  taken  where  the  fund  might 
possibly  fall  into  possession  during  the  coverture,  (a) 

22.  The  question  recently  arose  before  Sir  E.  Sugden, 
while  Lord  Chancellor  of  Ireland,  on  a  motion  by  way  of 
appeal  from  the  decision  of  the  Master  of  the  Rolls  who  had 
refused  to  take  the  wife's  consent  for  the  transfer  of  her 
reversionary  interest  to  the  owner  of  the  prior  life  interest,  (b) 

The  L.  C.  considering  thq,  point  as  too  important  to  be  de- 
cided  upon  a  summary  application,  a  suit  was  instituted,  and 
the  cause  came  on  before  his  lordship  and  the  M.  R.,  who, 
having  taken  time  to  consider  the  question,  and  having  elabo- 
rately reviewed  the  authorities,  decided  that  the  Court  had 
no  power  to  take  the  wife's  consent  for  the  disposal  of  her 
reversionary  interest  whether  they  might  possibly  vest  in 
possession  during  the  coverture,  or  could  only  vest  after  the 
husband's  death,  (c) 

This  solemn  decision  must,  it  is  presumed,  be  considered 
to  have  settled  the  law  upon  this  point. 

(a)  Batt  «.  Cuthbertson,  4  Dru.         (b)  Box  r.  Box,  2  Con.  &  L. 
&  W.  392.  (c)  Box  V.  Jackson,  1  Dru.  42. 
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CHAPTER  Vm. 

OF  THE  HUSBAND'S  INTEBEST  IN  HIS  WIFE'S  CHATTELS  BEAL. 


SECTION   L 


OF  THE  NATUBE   OF  THE   HUSBANDS   INTEBEST  IN  HIS  WIFE'S 

CHATTELS  •BEAL. 


1.  Husband's  mierest  qualified. 

2.  Not  entitled  if  alien. 

3.  May  defeat  wif^s  right  by  dis* 

posing  of  term, 

4.  ijf  survivor  entitled  by  marital 

right, 
6,  Unless  where  wife    has    right 

only  to  term, 
6.   fFife  surviving  entitled  to  term 

if  undisposed  of 


7.  Husband's  foillineffectual  against 

wife  surviving, 

8.  Wife  joint'4enant  rf  term, 

9.  Adverse  possession  of  term  dur* 

ing  coverture, 
10.  Husbands  title  by  survivorship 

subject  to  charges, 
12.  No  merger  of  wif^s  term  in 

husband's  reversion  in  fee* 


1.  To  chattels  real,  of  which  the  wife  is  or  may  be  possessed 
during  the  marriage,  the  law  gives  to  the  husband  a 
qualified  title  only,  that  is  to  say,  an  interest  in  his  wife's 
right,  with  a  power  of  alienation  during  the  coverture,  (a) 

2.  But  where  the  husband  is  an  alien,  he  will  not  acquire 
any  right  in  his  wife's  term,  (ft) 

3.  If  the  husband  disposes  of  his  wife's  terms  for  years 
by  a  complete  act  in  his  lifetime,  her  right  by  survivorship 
will  be  defeated,  as  will  hereafter  appear,  (c) 

4.  But  if  he  does  not  alien  them,  and  he  survives  her,  the 


(a)  According  to  an  earlj  au- 
thority, the  term  remains  in  the 
wife,  notwithstanding  the  coverture, 
(see  1  BolL  Ab.  342.  E.  pL  1.)  though 
subject  to  the  disposing  power  of 
the  husband. 


(b)  Anon.  9  Mod.  43.     See  p.  9. 
supriU 

(c)  Infra^  sec.  2. 
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law  gives  them  to  him,  not  as  representing  his  wife,  but  in 
his  marital  right :  no  administration,  therefore,  is  necessary 
to  be  taken  out  by  him  to  her.  (a) 

5.  However,  where  the  wife  has  the  right  only  to  a  term, 
the  right  will  not  survive  to  the  husband,  but  will  belong  to 
the  wife's  representatives,  (b) 

6.  If  the  wife  be  the  survivor,  and  the  terms  remain  in 
statu  quo^  she,  and  not  her  husband's  next  of  kin,  will  be 
entitled  to  them. 

7.  Hence  it  follows,  that  his  disposal  of  them  by  will  is 
not  effectual  if  she  survives  him;  for,  as  his  will  does 
not  take  effect  tiU  after  his  death,  the  law  takes  precedence, 
and  vests  the  terms  in  the  wife  immediately  upon  his  de- 
cease ;  but  if  he  happen  to  be  the  survivor,  then  his  testa- 
mentary disposition  will  be  good,  (c) 

8.  Upon  similar  principles,  if  there  be  two  single  women 
jomt  tenants  of  a  lease  for  years,  and  one  of  them  marries 
and  dies,  the  term  will  survive  to  the  other  joint  tenant ; 
for,  although  chattels  real  are  given  to  the  husband  if  he 
outlive  his  wife,  yet  the  survivorship  between  the  joint 
tenants  was  the  elder  title,  which  was  not  severed  by  the 
husband  during  the  coverture,  marriage  itself  not  having 
that  effect  (d) ;  this,  therefore,  is  of  necessity  an  exception 
to  the  general  rule. 

9.  Where  during  coverture  a  lease  for  years  is  granted 
to  the  wife,  adverse  possession,  which  commences  during 
coverture,  may  be  treated  as  adverse  to  the  wife,  or  to  the 
husband,  {e) 

10.  With  respect  to  the  husband's  liability  to  charges 
affecting  his  wife's  terms  for  years,  when  he  succeeds  to 
them  upon  surviving  her,  it  may  be  considered  as  settled, 

(o)  1  BolL  Ab.  343.  pi.  40:  Dyer  {e)  Co.  Litt.  351. 

251 :  Co.  Litt.  46  b. :  351  a:  2  Eq.  {d)  Co.  Litt.  185.  *. 

Ca.  Ab.  138.  pL  4 :  Doe  dem.  Ro-  (c)  Doe  v.  Wilkins,  5  Nev.  &  M. 

bertfl  0.  Polgrean,  1  H.  Bl.  535.  435. 

{h)  Co.  Litt.  351  a. 


96  HUSBAND   SURVIVING   SUBJECT  TO 

that  when  the  husband  survives  his  wife,  and  upon  that 
event  becomes  entitled  to  her  terms  for  years,  he  succeeds 
to  them  subject  to  all  the  charges  and  equities  with  which 
they  were  affected  in  her  possession ;  so  that,  if  the  wife  has 
before  marriage  subjected  them  to  an  annuity  or  other 
incumbrance,  and  her  husband,  either  after  her  marriage, 
or  after  her  death,  has  renewed  the  leases,  or  surrendered 
the  old  and  taken  new  leases,  the  incumbrances  in  equity 
will  attach  upon  such  new  leases,  and  the  creditors  will  not 
be  bound  to  contribute  towards  fines  or  expenses  incurred 
in  consequence  of  these  transactions. 

11.  Thus,  in  Moody  v.  Matthews  (a),  Mary  Price,  being 
possessed  of  a  lease  of  tithes  for  twenty-one  years,  granted 
to  Moody  an  annuity  for  life  out  of  them,  in  consideration 
of  300/. ;  and  she  covenanted  for  payment  and  further 
assurance.  After  this,  she  surrendered  the  lease  and  took 
a  new  one  for  a  further  term  of  seven  years,  which  she 
mortgaged  to  Ruddock  for  300/.;  and  then  she  married 
the  defendant  Matthews,  and  died.  Her  husband  adminis- 
tered to  her,  paid  off  the  mortgage,  and  discharged  the 
annuity  imtil  the  year  1798,  when  he  surrendered  the  lease, 
and  took  a  new  one  in  his  own  name  for  a  further  term  of 
seven  years;  which  surrender  and  renewal  he  afterwards 
twice  repeated,  and  at  each  of  those  times  he  paid  a  fine 
out  of  his  own  money,  together  with  the  other  expenses. 
And  Sir  William  Grant  determined  upon  the  authority  of 
Maxwell  v.  Ashe,  stated  by  him,  and  the  principles  which 
he  had  mentioned,  that  the  annuity  was  a  charge  upon  the 
renewed  lease,  and  that  the  arrears  must  be  satisfied, 
and  the  annuity  continue  to  be  paid  out  of  the  profits 
of  that  lease.  In  answer  to  the  points  made  by  the 
husband,  that  he  was  not  bound  to  pay  the  annuity  beyond 
the  term  which  the  lease  had  to  run  when  he  acquired 
it  in  right  of  his  wife,  or,  at  least,  that  the  annuitant  was 

(a)  7  Ves.  Jun.  174. 
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bound  to  contribute  to  the  expenses  of  the  renewals,  his 
Honour  said,  that  the  wife  during  her  life  was  bound 
to  preserve  the  lease  for  the  annuitant ;  that  the  husband 
taking  by  marital  right  was  not  esteemed  a  purchaser  for 
valuable  consideration,  and  that  he  stood  precisely  in  the 
place  of  hb  wife ;  so  that  the  annuitant,  as  against  the  wife, 
being  interested  in  the  then  lease,  and  all  subsequent  re- 
newals during  his  life,  he  was  equally  interested  in  regard 
to  the  husband.  But  that  the  husband's  obligation  to  renew 
was  not  the  same  as  that  of  his  wife,  since,  after  the  mar- 
riage, he  was  not  bound  by  her  personal  covenants;  yet 
that  when  the  lease  was  renewed,  the  annuitant's  equity 
attached  upon  it,  since  the  renewed  lease  was  considered  in 
equity  the  same  lease.  And  with  respect  to  the  contribution 
claimed  by  the  husband,  the  Court  said,  that  the  annuitant 
was  not  liable  to  pay  any  proportion  of  the  fines ;  for  that 
would  be  to  make  him  pay  the  consideration  twice,  and 
reference  was  then  made  to  the  case  of  Maxwell  v.  Ashe,  (a) 
12.  If  the  husband  is  entitled  to  a  term  of  years  in  his 
wife's  right  as  executrix  or  administratrix,  and  have  the 
reversion  in  fee  in  himself,  the  term  will  not  be  merged ; 
because  a  man  may  have  a  freehold  in  his  own  right,  and 
a  term  for  years  in  autre  droit ;  and  it  seems  essential  to 
merger,  that  the  term  and  the  freehold  should  vest  in  a 
person  in  one  and  the  same  right,  {b) 

(a)  AmbL  715.    On  the  question  {h)  Co.  Litt.  338.  b, :  and  see  3 

of  oontribution  bj  annuitants,   see  T.  R.  401 :  2  Roll.  Rep.  472 :  1  RoU. 

Winalow  9.  Tighe,  2  BaU  &  B.  195 :  Ab.  934.,  pL  10,  11 :  Cro.  Jac.  275. 
Stubbs  V.  Rotb,  ibid.  548. 


VOL.  !• 


98 


husband's  poweb  of 


SECTION  n. 

OF  THE   HUSBAND'S  POWER  OF  ALIENATING  HIS  WIFE'S  TERM. 


1.  May  dispose  qftpife's  legal  term. 

3.  Or  trust  term. 

4.  Tudor  V.  Samyne. 

6.  Without  consideration. 

7.  Not  of  term    settled  to  vnfe^s 

separate  use. 

8.  Or  agreed  to  he  so  iettled. 

10.  May  dispose  of  wife* s  possibility 

in  a  legal  term. 

11.  Or  trust  term. 

12.  And  of  wif^s  elegit,   or  other 

chattels  real. 


14.  Agreement  to  dispose  of  mfe's 
term  supported  in  equity. 

17.  Agreement  to  grant  underlease. 

18.  His    underlease    valid  agaitUt 

wife  surviving. 
20.  His    alienation  of  wife's  term 
upon  condition* 

24.  His  collateral  grants  not  bind- 

ing on  wife. 

25.  Bargain  and  sate  cfwife*s  term. 

26.  Power  over  term  vested  in  wtfe 

as  executrix. 


1.  The  law  enables  the  husband  to  defeat  his  wife's  interest 
by  survivorship,  by  an  absolute  disposition  of  the  whole 
term,  either  with  or  without  consideration. 

2.  Thus,  in  Grute  v.  Locroft  (a),  husband  and  wife  being 
joint  tenants  for  a  term  of  sixty  years,  he  alone  demised 
the  lands  for  seventy  years,  to  commence  immediately  after 
his  death.  His  wife  survived  him ;  it  was  urged  that  the 
lease  was  void^  since  it  was  not  to  commence  till  after  his 
death,  and  that  as  he  died  before  bis  wife,  she  became 
entitled  to  the  term  by  survivorship ;  but  it  was  held  that 
the  lease  was  good,  because  the  term  commenced  in  interest 
immediately,  although  not  in  possession,  and  that  the 
creation  of  such  interest  was  an  equal  bar  to  the  wife,  as 
if  her  husband  had  granted  the  whole  term. 

3.  As  the  same  rule  of  property  prevails  in  equity  as  at 


(a)  Cro.  Eliz.  287.    See  also  Co.     pL  15 :  and  Theobalds  v.  Dnffoj,  9 
Litt  46  6.  351 :  I  BolL  Abr.  343,     Mod.  102. 
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law  in  such  cases,  if  the  wifb  be  entitled  to  a  term  for  years 
held  in  trust  for  her  benefit,  the  assignment  or  alienation 
of  it  by  her  husband  will  bind  her  surviving  him. 

4.  Thus,  in  Tudor  v.  Samyne  (a),  A,  the  first  husband  of 
B,  conveyed  the  residue  of  a  term  of  thirty-one  years  to 
trustees  in  trust  to  permit  himself  and  B  his  then  wife  to 
receive  the  rents  and  profits  for  the  remainder  of  the 
term,  if  they  lived  so  long ;  and,  after  their  death,  to  permit 
their  children  to  receive  the  same  during  the  term.  B, 
after  A's  death,  married  C;  G  afterwards  mortgaged  the 
term,  and  he  and  the  mortgagee  assigned  it  to  the  plaintifil 
Upon  a  bill  by  the  assignee  against  the  wife  and  her  trus- 
tees, for  an  assignment  of  the  legal  estate,  it  was  so 
decreed. 

5.  This  point  was  first  settled  by  the  highest  authority, 
the  House  of  Lords,  in  Sir  Edward  Turner's  case  (6),  and 
this  decision  has  since  been  followed. 

6.  And  it  seems  that  the  assignment  of  the  wife's  equita- 
ble  chattels  real  by  the  husband  defeats  her  right  by  sur- 
vivorship, though  made  without  consideration,  (c) 

7.  However,  where  the  term  has  been  settled  to  the  wife's 
separate  use,  the  husband  cannot  dispose  of  it.  {d) 

8.  Nor  has  he  the  power  of  disposal,  when  before  marriage 
he  has  consented  to  the  settlement  of  his  or  his  Mrife's  term 
for  her  benefit,  whether  it  be  a  legal  term  or  a  term  in  trust 
for  her.  (e) 

9.  But  in  the  case  of  a  legal  term,  it  seems,  as  Mr.  Jacob 
observes  (/),  that  the  husband  may  assign  it  at  law. 

(a)  Stated  ftom  Beg.  Lib.  in  a  (&)  1  Vera.  7;  more  fullj  re- 
note  to  Scarborough  v.  Borman,  4  ported  in  1  Ch.  Ca.  307. 
M.  k  C.  389.  In  the  report  of  this  (c)  Carteret  r.  Paschall,  4  Yin. 
case  in  ^Yem.  27a  it  is  incorrectlj  Ab.  67,  pL  20. ;  3  P.  W.  200.  and 
staled  that  the  term  was  settled  to  9  Yes.  99.  See  4  Yes.  19.  528. 
the  sepvate  use  of  the  wife.  See  (d)  TuUett  v.  Armstrong,  4'M.  8c 
also  1  Eq.  Ca.  Ab.  68.  pi.  5 :  Pitt  C.  395. 

V.  Hnnty   1   Yem.   18:  Prec.   Ch.  (e)  Draper's  case,  2  Freem.  29: 

418:  2  Aik.  208.  421  :  Lane  54:  BuUock  v.  Knight,  1  Ch.  Ca.  266. 

Ron.  Ab.  343 :  4  Yes.  19.  (/)  1  Rop.  H.  &  W*  178  n. 
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10.  The  law  enables  the  husband  to  dispose  not  only  of 
his  wife's  interest  in  possession,  but  also  of  her  possibility  or 
contingent  interest  in  a  term  (a) ;  unless  where  the  contin- 
gency is  of  such  a  nature  that  it  cannot  happen  during  his 
Ufe.  (b) 

11.  And  in  analogy  to  the  rule  at  law,  it  was  held  in  the 
case  of  Donne  v.  Hart  (c),  that  the  husband  may  dispose  of 
her  contingent  reversionary  interest  in  a  trust  term. 

12.  The  husband  may  also  dispose,  either  with  or  without 
consideration,  of  his  wife's  other  chattels  real,  such  as  sta- 
tutes merchant,  statutes  staple,  and  elegits.  (d) 

13.  And  in  analogy  to  the  rule  of  law  as  to  the  wife's 
elegits,  a  Court  of  Equity  will  allow  to  the  husband  the 
same  unqualified  power  of  assignment,  when  his  wife  before 
marriage  has  obtained  a  decree  in  her  favour,  to  hold  and 
enjoy  lands  until  satisfaction,  &c.  (^) 

14.  It  seems  that  since  an  agreement  to  do  an  act  is  con- 
sidered in  equity  the  same  as  if  the  act  were  done,  if  the 
husband  agree  or  covenant  to  dispose  of  his  wife's  term  for 
years,  or  any  part  of  it,  such  agreement  or  covenant  will  be 
enforced  against  her  surviving  him. 

15.  Thus  in  Bates  v.  Dandy  (^),  A  being  entitled  in  right 
of  B,  his  wife,  to  two  mortgages,  the  one  in  fee,  and  the 
other  for  a  term  of  years  (the  legal  estates  in  which  were  out- 
standing, but  which  were,  by  a  memorandum  signed  upon  a 
certain  arrangement  in  B's  family,  agreed  to  be  assigned  to 


(a)  Doe  d.  Shaw  v.  Steward,  1 
A.  &  E.  300 ;  3  Nev.  &  M.  372.  See 
also  Theobald  v.  Duffoj,  9  Mod. 
102,  and  Chandos  v,  Talbot,  2  P.  W. 
608. 

(b)  Co.  Litt.  46  6 :  see  also  case 
of  17  Eliz.  cited  in  Lam  pet's  case, 
10  Rep.  51  a. 

(c)  2  Russ.  &  M.  361. 

Id)  Co.  Litt.  351 :  Carteret  v. 
Paschall,  4  Vin.  Ab.  57.  pL  20 ;  3 
P.  W.  200. 


(e)  Carteret  v.  Paschall,  ub.  9up. 

ig)  2  Atk.  207;  more  fully  report- 
ed in  a  note  to  Honner  v.  Morton,  3 
Russ.  72.  It  seems  doubtful  whether 
this  case,  so  far  as  it  is  an  aothoritj 
that  the  husband  can  assign  his  wife's 
mortgage  so  as  to  defeat  her  right 
by  surviyorship,  when  the  mortgage 
debt  has  not  been  paid  off  during 
his  life,  would  now  be  held  to  be 
law :  see  p.  78.  anti. 
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her),  borrowed  200/.  of  C,  and  by  agreement  under  hand 
mentioned,  that  for  the  better  security  of  that  sum,  he  had 
left  the  two  mortgages  with  C,  which  he,  A,  was  intitled  to, 
and  promised  forthwith  to  assign  them  to  C ;  but  before  this 
was  done,  A  died.  Upon  a  bill  by  C  for  payment  or  fore- 
closure, it  was  insisted  by  the  wife,  that  since  the  mortgages 
were  her  choses  in  action,  and  as  they  had  not  been  assigned 
by  her  husband,  she  was  intitled  to  them.  But  Lord  Hard- 
wicke  was  of  a  contrary  opinion,  and  said  that  A,  being 
intitled  in  right  of  his  wife  to  the  trust  of  the  mortgages, 
had  power  to  assign  them  for  his  own  use ;  and  that  leaving 
them  with  C,  and  giving  his  note  promising  to  procure  an 
assignment,  amounted  in  equity  to  a  disposition  of  them  for 
so  much  as  to  satisfy  the  debt  of  C ;  and  that  the  residue 
belonged  to  6,  as  her  choses  in  action. 

16.  In  the  case  of  Stead  v.  Creagh  (a),  a  long  term  of 
years  was  vested  in  the  husband  in  right  of  his  wife ;  he 
made  an  underlease  for  ten  years,  and  upon  borrowing 
money  of  the  lessee,  he  covenanted  to  grant  him  another  lease 
to  commence  from  the  end  of  the  ten  years,  and  to  continue 
during  the  time  he  had  any  right.  The  husband  died  before 
he  made  such  lease ;  and  it  was  decreed,  that  the  covenant 
was  a  good  disposition  of  the  term  in  equity,  because  the 
husband  had  a  power  to  dispose  of  it,  and  the  covenant  was 
such  a  lien  as  bound  the  right  into  whose  hands  soever  the 
term  came. 

17.  The  effect  of  the  husband's  agreement  to  make  an 
underlease  of  his  wife's  term  of  years  was  discussed  in  Druce 
V.  Dennison.  (6)  The  point  did  not  ultimately  call  for  a 
decision ;  but  Lord  Eldon  intimated  an  opinion,  that  the 
agreement  would  be  good  against  the  wife,  and  that  the  rent 
would  form  part  of  the  husband's  estate.  He  observed  (c), 
that  as  to  actual  leases,  there  was  no  doubt  that,  to  the 
extent  of  the  terms  granted,  the  husband  became  owner. 

(a)  9  Mod.  43.  {b)  6  Yes.  385.  (c)  6  Yes.  394. 

H  3 


102  PARTIAL  DISPOSITION   OF  TEEM. 

As  to  the  agreements  for  leases  his  apprehension  was,  that 
in  a  Court  of  equity,  the  husband  was  to  be  considered 
owner  of  those  interests :  and  he  compared  it  to  an  assign- 
ment of  the  wife's  choses  in  action,  which,  though  conferring 
no  legal  title,  is  supported  in  equity.  On  the  case  coming 
on  again,  his  Lordship  said  that  he  should  wish  a  search  to 
be  made  on  the  point,  whether  it  had  ever  been  decided  that 
an  agreement  would  or  would  not  bind  the  wife ;  and  if  it 
would,  whether  the  rent  was  to  be  paid  to  her  or  the 
husband.  If  that  point  was  untouched  by  decision,  he 
thought  that  it  would  be  found  that  the  analogy  to  other 
cases  would  make  out  that  an  assignment  in  equity  was  to 
this  purpose  as  good  as  an  assignment  at  law,  and  he  re- 
ferred to  Stead  v.  Creagh,  as  stating  the  principle. 

18.  The  power  which  the  law  gives  the  husband  to  alien 
the  whole  interest  of  his  wife  in  her  chattels  real,  necessarily 
authorises  him  to  dispose  of  it  in  part. 

19.  If,  therefore,  the  husband  being  possessed  of  a  term  for 
forty  years,  in  right  of  his  wife,  or  jointly  with  her,  demise 
it  for  twenty  years,  reserving  rent,  and  dies,  such  demise 
or  underlease  wiU  be  good  against  her,  although  she  survive 
him;  but  the  residue  of  the  original  term  will  belong  to 
her,  as  undisposed  of  by  her  husband,  (a) 

20.  So  also  if  the  husband  alien  the  whole  of  the  term  of 
which  he  is  possessed  in  right  of  his  wife,  upon  condition 
that  the  grantee  pay  a  sum  of  money  to  his  executors,  and 
then  dies,  and  the  condition  is  broken,  upon  which  his 
executors  enter  on  the  lands,  this  alienation  by  the  husband 
will  be  a  sufficient  disposition  to  bar  the  wife  of  her  interest 
in  the  term,  it  having  been  wholly  disposed  of  by  him 
during  his  life,  and  vested  in  the  grantee,  (b) 

21.  It  seems,  however,  that  if  the  condition  be  so  framed 
that  it  may  be  broken  in  the  husband's  lifetime,  and  he 

(a)  Sjm's  case,  Cro.  Eliz.  33  :  1         {b)  Co.  litt  46  b. 
Roll  Abr.  344,  pi.  10  :  Moor,  395 : 
6  Vea.  389. 
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enters  for  a  breach,  and  dies  before  his  wife  without  making 
any  other  disposition  of  the  term,  she  will  be  intitled  to  it 
by  survivorship;  because  the  husband,  by  re-entry  for  a 
breach  of  the  condition,  is  restored  to  the  same  right  and 
interest  in  the  term  as  he  was  possessed  of  at  the  time  of 
the  grant  upon  condition,  viz.  in  right  of  his  wife ;  so  that 
no  other  step  having  been  taken  by  him  to  alter  his  interest 
in  the  term,  it  appears  but  reasonable  that  his  wife's  title 
by  survivorship  should  be  allowed  in  this  instance,  as  in 
general  cases,  (a) 

22.  There  is,  however,  an  important  distinction,  which 
must  be  here  noticed,  between  the  cases  where  the  disposition 
is  intended  of  the  whole  or  of  part  of  the  property,  and 
where  as  a  collateral  grant  of  something  out  of  it. 

23.  If  the  husband  pledge  a  term  for  years  of  his  wife 
for  a  debt,  and  he  either  assigns,  or  agrees  to  assign,  all 
or  part  of  such  term  to  the  creditor,  it  has  been  shown, 
in  the  case  of  Bates  v.  Dandy  (6),  that  the  transaction  wlU 
bind  the  wife. 

24.  But  if  the  transaction  be  collateral  tOy  and  do  not 
change  the  property  in  the  temiy  as  in  the  grant  of  a  rent 
out  of  it ;  then,  if  the  wife  survive  her  husband,  her  right 
being  paramount,  and  her  interest  in  the  chattel  not  having 
been  displaced,  she  will  be  intitled  to  the  term  discharged 
fipom  the  rent,  (c) 

25.  Upon  this  point  Mr.  Roper  puts  the  following  case  (d) : 
— "  Suppose  the  husband  to  be  possessed  of  a  term  for 
years  in  right  of  his  wife,  with  remainder  to  himself  in 
fee,  and  that  he  by  deed  enrolled,  and  in  consideration  of 
money,  bargains  and  sells  the  lands,  and  dies,  and  his  wife 
enters  claiming  the  residue  of  the  term.  The  opinion 
seeins  to  be,  that  her  claim  was  good.     The  reasons  are, 

(a)  2  P.  Will  366 :  Radford  v.  (c)  Co.  Litt.  184  b :  1  RoU.  Abr. 
Young,  4  Vin.  Ab.  50.  pi.  16.  344,  pi.  5. 

(&)  Supra,  p.  100.  (d)  1  Bop.  H.  k  W.  182. 
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that  by  the  bargain  and  sale  nothing  passed  but  an  use; 
and  that  by  creation  and  grant  of  the  use,  the  term  which 
the  husband  had  in  right  of  his  wife  did  not  pass ;  so  that 
there  being  no  disposition  of  the  legal  interest  of  the  term^ 
but  only  of  an  use  (which  in  respect  of  the  inheritance  in 
remainder  in  the  husband  he  might  well  create),  the  dis- 
position as  to  the  term  was  good  only  during  his  life ;  after 
his  death,  therefore,  his  wife  was  intitled  to  the  residue  of 
her  term  discharged  from  the  effect  of  the  deed,  as  she 
would  have  been  if  her  husband  had  granted  a  rent,  &c.  out 
of  it.  It  appears  that  the  above  opinion  is  founded  upon  the 
circumstance  of  the  conveyance  being  incompetent  to  pass 
the  legal  interest  in  the  terra.  If,  therefore,  in  addition  to 
the  words  *  bargain  and  sell,'  those  of  *  grant,  assign,'  or  any 
other  word  had  been  introduced,  which  would  have  passed 
such  interest,  the  claim  of  the  wife  would  have  been  barred. 
But  the  words,  'bargain  and  sell,'  under  the  statute  of 
uses  (a)  could  have  no  operation  to  raise  an  use  to  be 
executed  in  possession,  except  out  of  the  remainder  or  re- 
version of  which  the  husband  was  seised,  as  that  statute 
speaks ;  so  that,  in  the  case  above  supposed,  the  term  being 
a  term  in  gross,  of  which  the  husband  was  not  seised,  but 
possessed,  the  bargain  and  sale  only  passed  an  use  at 
common  law,  and  not  by  the  statute  of  uses ;  that  use,  then, 
not  having  been  executed  in  possession,  was  collateral  to  the 
land,  and,  like  other  collateral  charges,  it  expired  with  the 
life  of  the  husband,  who  created  it,  and  left  the  term  disen- 
cumbered for  the  wife."  (b) 

26.  As  the  husband  is  intitled  to  administer  in  his  wife's 
right  when  she  is  executrix  or  administratrix  (o),  he  has  a 
power  of  disposition  over  terms  for  years  vested  in  her 
in  such  rights. 

27.  Thus,  in  Arnold  v.  Bidgood  (rf),  the  husband  being 

(a)  27  Hen.  8.  c.  10.  (c)  Suprd^  p.  40. 

{b)  Mo.pL  a04  :  Plow.  423 : 1  Bac.         {d)  Cro.  «Tac  318. 
Ab.  tit.  Baron  k  Feme>  697.  7th  ed. 
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possessed  of  a  lease  of  tithes  in  right  of  his  wife,  an  executrix, 
granted  all  his  right,  title,  and  interest  in  them ;  and  it  was 
determined  that  they  passed  to  the  grantee. 

28.  So  also  in  Levick  v.  Coppin  (a),  the  residue  of  a 
term  of  years  being  vested  in  the  wife  as  administratrix, 
her  husband  released  it  to  the  plaintiff,  and  the  release  was 
held  to  be  good. 


SECTION  m. 

OF  ACTS    OF    THE    HUSBAND,    OTHER    THAN    EXPRESS    ALIEN. 
ATIOK»  AMOUNTING  TO  A  DISPOSITION  OF  THE  TERM. 


2.  Acceptance  of  new  lease. 

3.  Acceptance  of  feoffment, 

4.  Mortgage. 

7.  EeseTvatUm  of  equity  of  re- 
demption  to  husband  alone. 

10.  Payment  of  mortgage  debt  by 

husbandy   and  assignment  to 
himself 

11.  Agreement  to  mortgage. 

13.  Judgment  in  ejectment  in  huS' 

band^s  name. 

14.  Judgment  in  name  of  husband 

and  wife. 


15.   Whether  wife  barred  by  award 

of  term  to  husband. 
17.   fVife  bound  if  award  completed 

by  assignment. 

20.  Term  forfeited  if  husband  com* 

mits  waste. 

21.  Or  is  outlawed  or  attainted  for 

felony. 

22.  Or  found  felo^e-se. 

24.  May  be  sold  under ^fieri  facias. 

25.  Must  be  sold  during  wife^s  life 

to  bind  her. 


1.  The  husband  may  by  other  acts  than  express  alienation 
divest  his  wife's  property,  and  defeat  her  right  by  survivor- 
ship. 

2.  Thus  if  the  wife,  at  the  time  of  her  marriage,  be  a 
lessee  for  years,  and  her  husband  purchase  or  take  a  lease 
of  the  lands  for  both  their  lives ;  such  an  act  will  amount 
to  a  disposition  of,  the  term,  because  by  the  acceptance  of 


TOL.  L 


(a)  2  W.  BL  801 ;  3  Wills.  277. 
•h  5 


106  £FF£CT   OF   MOBTGAGE   BT   HUSBAND. 

the  second  lease  the  term  is  surrendered  by  operation  of 
law.  (a) 

3.  So  where  a  lease  was  granted  to  husband  and  wife  for 
a  term  of  years,  they  entered,  and  then  the  lessor  enfeoffed 
the  husband,  who  died  seised  during  the  wife's  life  ;  upon 
which  she  claimed  the  term  against  the  husband's  heir. 
The  question  was,  whether  the  terra  was  extinguished  ? 
And  it  was  determined,  that  the  acceptance  of  the  feoffment 
destroyed  the  term;  for  by  such  acceptance  the  husband 
admitted  the  lessor's  power  to  enter  and  make  livery,  which 
the  lessor  could  not  lawfully  do  during  the  continuance  of 
the  term  ;  so  that  of  necessity  this  admission  by  the  husband 
amounted  to  a  surrender  of  the  term ;  and  the  Court  pro- 
ceeded to  declare,  that  if  the  conveyance  to  the  husband 
had  been  by  bargain  and  sale  enrolled,  or  by  fine,  the  term 
would  not  have  been  extinct,  (b) 

4.  If  the  husband  mortgages  the  wife's  term,  and  by 
payment  of  the  money  at  the  day,  the  estate  of  the  mort- 
gagee ceases,  it  seems  that  the  interest  of  the  wife  in  the 
term  will  not  be  affected,  (c) 

5.  If  the  money  be  not  paid  at  the  day,  the  estate  of  the 
mortgagee  becomes  absolute,  and  the  alienation  of  the  term 
being  complete  at  law,  the  wife's  legal  right  by  survivorship 
is  defeated. 

6.  If  the  equity  of  redemption  be  reserved  to  the  husband 
and  wife,  she  will  be  intitled  to  it  by  survivorship,  (d) 

7.  It  seems  that  in  the  absence  of  any  expression  of  the 
husband's  intention  to  the  contrary,  the  wife  will  be  in- 
titled  by  survivorship  where  the  equity  of  redemption  is 
reserved  to  the  husband  alone. 


(a)  2  Roll.  Ab.  495,  pi.  50.  180 :    Jackson    v.    Parker.    AmbL 

(6)  Downing  r.    Seymour,    Cro.  687 :  and  Clark  v.  Burgh,   2  Coll. 

Eliz.  912.  N.  C.  a  221 ;   2  Eq.  R.   317  ;    14 

(c)  See  antey  p.  103,  and  Radford  Law  J.  N.  S.  Chan.  399 ;   9  Jur. 

r.  Young,  cited  there.  679. 

{d)  See  Pitt  r.  Pitt,  Turn.  &  R. 
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8.  In  Clark  v.  Burgh  (a),  the  wife  being  entitled  to  un- 
divided shares  of  leaseholds,  as  to  part  for  her  separate  use, 
and  as  to  other  part  not  for  her  separate  use,  joined  in  a 
mortgage  with  her  husband,  the  proviso  for  redemption 
being,  that  if  the  husband,  his  executors,  or  administrators, 
should  pay  the  mortgage  money  on  a  certain  day,  the  assign- 
ment should  be  void.  A  similar  mortgage  was  afterwards 
made  to  a  second  mortgagee.  Default  was  made  in  pay- 
ment. A  partition  was  afterwards  made  of  the  property. 
After  the  partition,  the  husband  and  wife  assigned  the  lease- 
holds  that  had  been  allotted  to  them  in  lieu  of  their  un- 
divided shares,  to  the  first  mortgagee,  freed  from  the  proviso 
for  redemption  contained  in  the  previous  mortgage  to  him, 
but  with  a  proviso  that  if  the  husband  and  wife,  or  either 
of  them,  their,  his,  or  her  executors  or  administrators,  or 
any  person  or  persons  on  their,  his,  or  her  behalf,  should 
pay  the  mortgage  money  on  a  certain  day,  the  mortgagee, 
his  executors,  administrators,  or  assigns,  would  assign  the 
premises  to  the  husband  and  wife,  or  either  of  them,  his, 
or  her  executors,  administrators,  and  assigns.  A  similar 
mortgage  was  made  to  the  second  mortgagee.  Default  was 
made  in  payment.  The  husband  having  died  in  the  lifetime 
of  the  wife,  it  was  held  that  the  wife  was  entitled  by 
survivorship.  Sir  J.  L.  K.  Bruce,  V.  C,  said,  that  no  one 
could  doubt  that  these  alienations  were  absolute  at  law,  for 
the  money  was  not  paid  in  either  case  at  the  time  appointed. 
It  was  quite  clear  that  as  far  as  the  mortgagees  were  con- 
cerned, the  assignment  had  never  become  absolute  in  equity. 
The  mortgages  were  still  redeemable,  by  some  person  or 
persons;  but  the  question  was,  whether  alienations  of  this 
nature  had,  or  had  not,  become  absolute  in  equity  in  favour 
of  the  husband  or  his  alienees,  against  the  wife  who  had 

(a)  2  ColL  N.C.  C.  221;  2  Eq.  pL  13.   15:    1    Prest   Abst.    343: 

R.  317;  14  Law  J.  N.  S.,  Chan,  and  2  Pow.  Mortg.  by  Coventrj, 

399 :  9  Jar.  679 :  Jackson  v.  Innes,  714.  «. 
1  Bligh,    127:   Wing.    Max.  213. 
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survived  the  husband.  This  depended  upon  the  intentions 
of  the  husband,  which  were  to  be  collected  from  all  or  some 
of  the  several  instruments  executed  by  him.  As  he  read 
the  instruments,  not  one  of  them  exhibited  such  an  in- 
tention against  the  wife  on  the  part  of  the  husband,  as 
would  affect  her  rights  further  than  to  give  the  alienees 
security  for  the  money  advanced.  It  did  not  appear  to  him 
that  her  rights  in  equity  were  more  prejudiced  than  if  the 
mortgages  had  only  been  deposits  of  the  deeds  by  him  to 
secure  money,  and  in  such  case  the  legal  estate  would  not 
have  been  affected.  The  mortgages  were  mere  pledges,  and 
were  intended  to  be  nothing  more. 

9.  In  the  above  case,  after  the  equity  of  redemption  had 
been  reserved  to  the  husband  alone,  a  new  mortgage  was 
made,  in  which  the  equity  of  redemption  was  reserved  to  the 
husband  and  wife.  But  even  if  the  new  mortgage  had  not 
been  made,  the  wife  would,  according  to  the  principles  laid 
down  by  his  Honour,  have  been  entitled  by  survivorship. 

10.  If  the  husband,  after  the  estate  of  the  mortgagee  has 
become  absolute,  pays  the  money,  and  takes  an  assignment 
to  himself,  the  property  will  be  altered,  and  it  seems  that 
the  wife's  right  will  be  excluded,  as  well  where  the  equity 
of  redemption  has  been  reserved  to  her  and  her  husband, 
as  where  it  has  been  reserved  to  her  husband  alone,  (a) 

11.  The  husband's  agreement  to  mortgage  the  wife's  term 
will  only  be  enforced  against  her  to  the  extent  of  the  money 
due.  (ft) 

12.  Where  the  wife  was  entitled  to  a  leasehold  estate 
subject  to  a  mortgage,  and  upon  a  transfer  of  the  mortgage 
the  husband  covenanted  for  payment  of  the  money,  and  the 
equity  of  redemption  was  reserved  to  the  husband  and  wife, 
their  executors,  administrators,  and  assigns;  it  was  held 
that  the  wife's  right  by  survivorship  was  not  affected,  (c) 

(a)  On  these  points  see  1  Prest.        {b)  Bates  v.  Dandy,  2  Atk.  207. 
Abst.  845.  (c)  Pitt  V.  Pitt,  1  Turn.  &  JE(.  180« 
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13.  It  is  stated  by  Lord  Coke,  that  if  the  husband  and 
wife  be  evicted  of  a  term  he  enjoyed  m  her  right,  and  he 
commence  an  action  of  ejectment  in  his  own  name,  and 
obtain  judgment,  the  recovery  will  change  the  wife's  pro- 
perty in  the  term,  and  vest  it  in  the  husband  (a) ;  but  upon 
this  point  Mr.  Jacob  remarks  (b):  "See  4  Vin.  Ab.  50.  pi.  18i 
in  marg.,  where  it  is  said  that  the  husband  shall  have  the 
term  in  statu  quoj  and  that  it  shall  go  to  the  wife  if  she  sur- 
vive. The  judgment  in  ejectment  does  not  alter  the  title  by 
which  the  estate  is  held." 

14.  However,  if  the  husband  join  his  wife  in  the  action, 
it  is  clear  that  the  judgment  being  joint,  their  interests  will 
be  the  same  as  before  the  eviction ;  so  that  if  the  wife  sur- 
vives, she  will  be  entitled  to  the  residue  of  the  term  by  sur- 
vivorship. 

15.  It  is  laid  down  in  some  early  authorities  (c),  that  if  there 
be  a  dispute  between  the  husband  claiming  a  term  of  years 
in  right  of  his  wife,  and  another  person,  relative  to  their 
title,  and  they  refer  the  matter  to  arbitration,  and  an  award 
is  made  of  the  term  to  the  husband,  the  property  in  it  will 
be  charged  by  the  arbitrament,  so  as  to  amount  to  a  reduc- 
tion of  the  term  into  possession,  which  will  defeat  the  wife's 
right  by  survivorship. 

16.  And  in  Trusloe  v.  Yeare  (d),  it  was  said  to  have  been 
agreed  that  if  a  controversy  arise  between  two  persons  about 
the  title  to  a  lease  for  years,  and  they  submit  the  questions 
to  arbitration,  and  the  arbitrators  award  that  one  of  them 
shall  have  the  term,  this  is  a  good  gift  of  the  interest  in  it. 
But  that  if  the  award  be,  that  one  shall  permit  the  other  to 
enjoy  the  term,  it  will  be  no  gift  of  the  interest  in  the 
tenn. 

17.  But  Mr.  Jacob  observes  (e):  "  Vide  contra  the  cases  in 

(a)  Co.  Litt  46.  b:  I  RoU.  Ab.  (c)  1  RolL  Ab.  245  :  1  Vem. 396. 
345  pL  10.  (d)  2  Leon.  104 ;  Cro.  EL  228. 

(b)  1  Rop.  H.  &  W.  185  n,  («)  1  Rop.  H.  h  W.  185  «. 


110  FORFEITED  BT  HUSBAKD'S  MISCONDUCT. 

Vin.  Ab.  Arbitrament  A.,  and  Doe  d.  Morris  v.  Rosser,  3  East 
11 ;  from  which  it  appears  that  an  award  alone  does  not 
pass  the  property,  either  in  a  freehold  or  leasehold  estate. 
In  a  case  in  Dyer,  183  a,  one  moiety  of  the  wife's  term  was 
awarded  to  one  claiming  title  to  it.  The  question  whether 
the  wife  surviving  was  bound,  was  left  undecided.  If  the 
award  be  carried  into  effect  by  an  assignment,  the  wife  will 
of  course,  in  either  case,  be  bound."  (a) 

18.  It  seems,  however,  clear  that  the  transaction,  what- 
ever it  may  be,  if  not  of  a  description  to  effect  a  complete 
alteration  in  the  nature  of  the  joint  interest  of  the  husband 
and  wife  in  the  term,  will  be  insufficient  to  bar  her  right  by 
survivorship- 

19.  Equivalent  to  the  husband's  power  of  alienation  of 
his  wife's  term  or  trust-term,  is  the  disposition  which  the 
law  makes  of  it  in  instances  of  his  misconduct.  (&) 

20.  Thus,  if  he  commit  waste,  the  term  will  be  for- 
feited, (c) 

2L  So  also  his  outlawry  or  attainder  for  felony,  or  his 
conviction  of  any  such  crime,  will  be  followed  by  the  same 
consequence,  {d) 

22.  If  he  be  ioxxxAfdo  de  se,  that  will  be  a  forfeiture  of 
his  wife's  term,  whether  it  be  hers  alone,  or  whether  it  had 
been  granted  to  her  and  her  husband  jointly. 

23.  And  if  he  have  a  term  of  years  in  his  own  right,  and 
another  in  right  of  his  wife,  his  forfeiture  will  extend  to  and 
comprehend  both  the  terms,  (e) 

24.  The  power  of  the  husband  over  his  wife's  term  for 
years  may  be  taken  advantage  of  by  his  creditors  during  the 
marriage. 

(a)  On  the  question  of  the  ope-  (e)  Co.  Litt  351. 
ration  of  the  award  in  eqaitj,  if  not  (d)  Ibid.  4  BL  Com.  dS7. 
carried  into  effect  before  husband's  (e)  Jenk.  Rep.  65:    2  BL  Com. 
deaths  see  anH^  p.  70 ,  and  Oglander  421 :  4  BL  Com.  387. 

V.  Baston,  1  Yem.  896. 

(b)  I  BoU.  Abr.  851,  pL  50. 
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If,  then,  he  be  possessed  of  such  a  term  in  right  of  his 
wife,  it  may  be  sold  under  di,  fieri  facias,  (a) 

25.  But  although  it  may  be  extended  or  sold  for  the  satis- 
faction of  his  debts,  yet  if  that  be  not  done  during  his  life, 
and  his  wife  survive  him,  the  term  in  her  possession  will  be 
discharged  from  the  demands,  because  she  claims  it  para- 
mount her  husband,  and  therefore  exempted  from  the  claims 
of  all  persons  deriving  title  under  him. 

(a)  Co.  liitt.  351 5  1  P.  W.  258. 
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CHAPTER  IX. 

OF  THE  HUSBANDS  INTEREST  IN  HIS  WIFE'S  FREEHOLD 
ESTATES  FOR  LIFE;  AND  IN  HER  ESTATES  OF  INHERITANCE, 
BEFORE    THE   BIRTH   OF  ISSUE. 


1.  Entitled  during  joint   Uvea   of 
himself  and  wife. 

4.  May  take  release  or  confirma- 

tion. 

5.  Effect    of    his    attainder  for 

feUmy. 


6.  Charges  on  mfis  estate, 

7.  Wif^s  attainder  for    treason, 

before  birth  of  issue. 

8.  Orfdony. 

9.  Wif^s  attainder  after  birth  of 

issue. 


1 .  With  respect  to  the  wife's  freeholds  for  life,  and  to  her 
freeholds  of  inheritance  before  the  birth  of  issue,  the  husband 
only  acquires  a  freehold  interest  during  the  joint  lives  of 
himself  and  his  wife  (a) :  the  husband  and  wife  are  seised 
in  right  of  the  wife,  (b) 

2.  This  estate  is  sufficient  to  work  a  remitter,  (c) 

3.  The  husband  alone  might,  under  the  old  law,  have 
made  a  tenant  to  the  precipe  for  suffering  a  recovery,  {d) 

4.  And  he  may  take  a  release  or  confirmation  to  enlarge 
his  estate,  (e) 

6.  But  if  he  be  attainted  of  felony,  the  Crown  will  not 
acquire  the  freehold,  which  remains  in  the  wife,  but  only 
the  pernancy  of  the  profits  during  the  coverture,  (g) 


(a)  Poljblank  v.  Hawkins^  DougL 
329. 

(b)  See  GUb.  Ten  108 :  Co.  Litt. 
67  a. :  I  Saund.  253  n. :  Foljblank  v. 
Hawkins,  DougL  314:  2  Lut  596: 
2  Saund.  283 :  Moore  v.  Vinten,  12 
Sim.  161. 

(c)  Ck>.  litt.  351. 

Id)  Pigg.  Rec.  72  :  Cruise  Rec. 
58:  Doe  v.  Bird  5  B.  &  Ad.  695 ; 


2  Nev.  &  M.  679.  But  the  husband 
and  wife  are  jointfy  to  exercise  the 
office  of  protector,  the  substitu- 
tion for  the  tenant  to  the  precipe 
under  the  act  for  the  abolition  of 
fines  and  recoveries,  3  &  4  W.  4. 
c.  74.  s.  24. 

(e)  Co.  Litt.  299. 

(g)  Co.  Litt  351« 
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6.  From  the  interest  which  the  husband  acquires  in  his 
wife's  freehold  estates,  it  follows  that  he  singly  can  charge 
such  estates  at  law  with  his  debts  during  their  joint  lives, 
and  if  he  happen  to  survive  his  wife,  and  is  entitled  to  be 
tenant  by  the  curtesy,  then  the  charges  will  continue 
during  his  life,  at  the  conclusion  of  which  period  they 
must  necessarily  expire  with  his  interest  in  the  estates,  (a) 

7.  The  husband's  interest  in  his  wife's  estate  of  inheritance 
may  be  defeated  by  the  act  of  his  wife  before  the  birth  of 
issue.  Thus,  if  she  be  attainted  of  treason  the  lands  will  be 
forfeited  to  the  Crown. 

8.  It  is  laid  down  by  Lord  Coke  (b)  that  if  the  wife  is 
attainted  of  felony  before  the  birth  of  issue,  the  lord  by  escheat 
may  enter  and  put  out  the  husband.  But  this  right  of  the 
lord  by  escheat  is,  as  it  seems,  subject  to  the  forfeiture  to  the 
Crown  of  the  profits  of  the  lands  during  the  offender's  life, 
and  afterwards  for  a  year,  day,  and  waste,  (c)  Subject  to 
this  prerogative  of  the  Crown,  the  lord  by  escheat  will  be 
entitled,  where  the  effect  of  corruption  of  blood  has  not 
been  taken  away  by  modem  enactments,  (d) 

9.  But  the  husband's  interest  in  his  wife's  estate  of  in- 
heritance will  not  be  affected  by  the  wife's  attainder  if  it 
happen  after  the  issue  are  bom  (^),  for  then  the  husband  is 
entitled  to  an  estate  for  his  own  life,  and  in  his  own  right  as 
tenant  by  the  curtesy  initiate.  After  the  birth  of  issue,  the 
husband  alone  is  entitled  to  do  homage  to  the  lord  for  the 
lands,  whereas  before  issue  bom  the  husband  and  his  wife 
must  have  performed  that  service  together  (/)  ;  so  that  upon 
the  birth  of  issue  the  husband  becomes  tenant  to  the  lord. 


(o)  As  to  the  husband's  liability  (c)  Co.  litt  392  ^ :  4  BL  Com. 

for  waste  after  his  wife's  death,  see  386 :   3  Prest  Abst.  391  :   4  Jar. 

Clifton's  Case,  5  Rep.  75 :  Eingham  Convey.  71.  3rd  ed.  by  Sweet 

9.  Lee,   15  Sim.  396 ;   16  Law  J.  {d)  See  next  chapter. 

N.  S.  49  ;  11  Jar.  5.  (e)  Co.  Litt.  351. 

(b)  Co.  Litt.  351  a :  4  Hawk.  PI.  (/)  2  BL  Com.  126 :  see  Co.  Litt. 

Co.  78.  sec  5.  67  a. 

VOL.  I.  I 
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which  necessarily  prevents  an  escheat  to  him  for  felony  com- 
mitted by  the  wife. 

This  leads  to  the  consideration  of  the  husband's  title  to  his 
wife's  estate,  as  Tenant  by  the  Curtesy,  which  will  be  the 
subject  of  the  following  chapter. 


DERIVATION  OF  CURTESY. 
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CHAPTER  X. 

OP  THE  HUSBAND'S  TITLE   TO   HIS   WIFE'S   FREEHOLD  ESTATES 
OF  INHERITANCE   AS  TENANT  BY  THE   CURTESY 


SECTION  L 

OF  CURTESY,  AND  OF  THE  CIRCUMSTANCES  NECESSARY  TO  ITS 

EXISTENCE. 


3.  Circumstances  necessary  to  cur- 

tesy. 

4.  WhMer  husband  entitled  where 

wife  idiot, 

5.  Actual  seisin  must  be  obtained 

where  possible, 
9.  Momentary  seisin  sufficient, 
10.  Entry   necessary  where    estate 
descends  upon  udfe. 

12.  No  curtesy  where  disseisin  be- 

fore,  and  no  re-entry  during 
marriage, 

13.  Seeus^  if  disseisin  after  mar- 

riage. 

15.  Effect  of  suspension  of  free- 

hold. 

16.  No    act  short   if  entry    will 

avail, 

17.  Seisin  in  law, 

18.  Seisin  in  law  of  advowson  and 

rent  sufficient. 

19.  Except    where    wilful    negU- 

gence, 

20.  Or  where  advowson  appendant 

to  manor, 

21.  What  seisin  necessary  of  equi" 

table  estate. 


22,  Issue   must  be  capable  of  in- 

heriting estate, 

23.  Second   husband    not   entitled 

where  wife  and  first  husband 
donees  in  tail  special. 

25.  Second  husband  entitled^  though 

issue  living  of  first  marriage. 

26.  No  curtesy    on    birth   of  son 

where  wifis   estate   in    tail 
female, 

27.  No  curtesy  where  issue  take  by 

purchase, 
30.  Issue  may  be  bom  at  any  time 

during  marriage, 
32.   The  issue  must  be  bom  alive, 

34.  Effect  of  birth  cf  issue  after 

wifes  death. 

35.  Curtesy  though  no  issue  by  cus- 

torn  of  gavelkind, 

36.  Curtesy  for  some  purposes  com" 

mences  during  wife^s  life, 
38.  Alien  husband  made  a  denizen 
where  entitled. 

41.  When  naturalized. 

42.  Curtesy  cannot  be  prevented  by 

proviso  or  condition. 


1.  The  term  cartesy,  according  to  Blackstone,  was  probably 

derived  from  the  husband's  attendance  at  the  lord's  court  or 

I  2 
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cartis^  in  respect  of  the  wife's  real  property.  So  soon  as  a 
child  was  born  the  father  began  to  have  a  permanent  interest 
in  the  estate,  became  one  of  the  pares  curtiSj  did  homage  to 
the  lord,  and  was  called  tenant  by  the  curtesy  initiate ;  and 
this  estate  being  once  vested  by  the  birth  of  issue,  was  not 
suffered  to  determine  by  the  subsequent  death  or  coming  of 
age  of  the  infant,  (a) 

2.  The  husband's  estate  by  the  curtesy  may  be  defined  to 
be  an  interest  for  life  in  the  lands  and  tenements  belon^ng 
to  his  wife,  of  which  she  was  seised  in  fee-simple  or  fee-tail, 
upon  having  issue  by  her  bom  alive  that  may  by  possibility 
inherit  the  estate  (^)  by  descent  from  her. 

3.  Four  circumstances  are  requisite  to  complete  the 
husband's  title  to  curtesy,  viz.  a  legal  marriage  (c),  seisin  by 
the  wife  of  the  estate,  inheritable  issue,  and  the  death  of  the 
wife. 

4.  It  seems  to  have  been  the  doctrine  of  the  law  in  ancient 
times,  that  if  the  wife  were  an  idiot,  her  husband  would  not 
be  entitled  to  curtesy ;  so  that  if  lands  descended  to  a  feme 
idiot,  who  had  issue,  and  her  husband  entered,  and  then  she 
was  found  an  idiot  by  office,  the  king  by  prerogative  would 
have  been  entitled  to  them  discharged  from  curtesy,  {d) 
We  have  however  seen  {e)  that  the  marriage  of  an  idiot  will 
not  now  be  valid ;  this  doctrine,  therefore,  cannot  now 
have  place. 

5.  As  to  the  second  requisite  to  curtesy,  Le.  seisin  by  the 
wife  of  the  estate:  in  all  cases  where  actual  seisin  by  the 
wife  can  be  acquired,  as  of  lands  and  tenements,  it  must  be 
obtained  in  order  to  found  the  husband's  claim  to  curtesy.  (/) 
The  reason  given  by  Lord  Coke  that  a  man  cannot  be  tenant 
by  the  curtesy  of  a  seisin  in  law,  is,  that  unless  the  wife  is 
actually  seised,  her  heir  cannot  make  himself  heir  to  her ;  so 


{a)  2  Bl.  Com.  126.  (ti)  Co.  Litt  30 :  2  Bl.  Com.  127. 

(b)  Litt.  sect  85.  52.  (e)  See  ante,  p.  2. 

(c)  See  ititrodtictory  chapter.  (/)  6  T.  B.  679,  680. 
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that  one  of  the  requisites  of  the  husband's  title  to  curtesy 
would  be  wanting,  viz.  issue  that  could  inherit  the  estate  by 
descent  from  the  wife,  (a) 

6.  Under  the  old  law,  the  possession  of  one  tenant  in 
common  was  the  possession  of  all  the  rest,  and  accordingly 
the  seisin  of  the  one  was  held  to  be  sufficient  to  entitle  the 
husband  of  another  to  be  tenant  by  the  curtesy. 

7.  Thus,  in  an  early  case  (&),  A  died,  leaving  a  son  and 
daughter.  A's  widow  entered  upon  an  estate  in  fee,  of  which 
he  died  seised,  and  was  seised  of  one  part  of  it  as  tenant  in 
dower,  of  another  as  tenant  in  common  with  her  son,  and  ol 
the  last  part  as  guardian  in  socage  to  him.  The  son  went 
abroad,  and  died  under  age,  by  which  event  the  daughter 
became  entitled  to  his  share  of  the  estate.  She  and  her 
husband  applied  to  the  mother  to  be  let  into  possession  of 
the  son's  part ;  but  the  mother  declined,  imagining  that  the 
son  was  living,  and  therefore  she  held  the  land  for  him. 
During  this  possession  of  the  mother,  the  wife  died,  having 
had  or  leaving,  as  is  presumed,  issue.  Resort  being  had  to 
the  Court  of  Chancery,  one  of  the  questions  was,  whether 
the  seisin  of  the  mother,  after  the  son's  death  (she  being 
tenant  in  common  with  the  daughter)  was  the  seisin  of  the 
daughter  in  a  sense  sufficient  to  make  the  husband  tenant 
by  the  curtesy  of  the  daughter's  part  of  the  estate.  And 
the  Court  adjudged  that  it  was  sufficient,  upon  the  principle 
that  the  entry  and  possession  of  one  tenant  in  common  is 
that  of  the  other. 


(a)  The  reader  will  find  this  sub- 
ject fuUj  and  ablj  discussed  and 
explained  in  the  case  of  Doe  v. 
Hutton,  3  Bos.  &  Pull.  643.  If 
I^rd  Coke's  reason  had  been  the 
only  one,  which  is  perhaps  doubtful, 
there  would  be  ground  to  contend 
that  since  the  3  &  4  W.  4.  c.  106. 
8. 2,  by  which  actual  seisin  in  the 


ancestor  is  rendered  unnecessary, 
the  husband  will  now  be  tenant  by 
the  curtesy  of  a  seisin  in  law.  But 
an  established  rule  of  law  would 
hardly  be  suffered  to  be  shaken  by  a 
provision  introduced  for  a  different 
object. 

(b)  Sterling  v.  Penlington,  7  Vin. 
Ab.  150.  pLll. 
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8.  But  now,  since  the  3  &  4  W.  4.  c  27,  (a)  the  possession 
of  one  coparcener  or  tenant  in  common  is  not  that  of  the 
other. 

9.  It  is  sufficient  to  give  the  husband  a  title  to  curtesy, 
if  there  has  been  a  seisin  for  a  moment,  although  it  is  followed 
by  an  immediate  disseisin,  (b) 

10.  Actual  seisin  of  the  inheritance  by  the  wife  of  her 
lands  and  tenements  being  required,  for  the  reasons  before 
stated,  to  entitle  her  husband  after  her  death  to  curtesy,  that 
estate  will  not  arise  unless  there  be  an  entry  in  her  lifetime. 

11.  If,  therefore,  A  be  seised  of  lands  in  fee  which  descend 
upon  his  daughter  B,  who  marries  and  has  issue ;  but  B  dies 
before  entry  by  herself  or  her  husband,  or  other  person  for 
them ;  he  shall  not  be  tenant  by  the  curtesy,  because  his 
wife  had  only  a  seisin  in  law.  (c) 

12.  So  if  a  woman  was  disseised  of  her  estate  before  her 
marriage,  and  no  entry  was  made  during  the  coverture,  the 
husband  would  not  be  entitled  to  curtesy ;  for  whilst  the 
marriage  lasted,  his  wife  had  a  right  of  inheritance  only, 
and  he  cannot  entitle  himself  to  curtesy  by  an  entry  aft;er 
her  death,  (rf) 

13.  But  the  reverse  would  be  the  case  if  the  disseisin  took 
place  after  the  marriage,  for  the  wife  being  seised  during  the 
coverture,  and  the  husband's  title  being  inchoate  by  the 
marriage  and  the  birth  of  issue,  and  he  having  obtained  a 
right  of  entry  in  respect  of  such  title,  may  pursue  it  after 
his  wife's  death ;  but  in  the  former  case,  his  title  depended 
upon  his  entry  during  the  marriage,  which  right  of  entry 
was  not  in  respect  of  any  title  to  curtesy,  but  to  him  and  his 
wife  jointly,  in  right  of  his  wife  during  the  marriage,  which 
entry  it  is  obvious  he  could  not  make  after  the  coverture  had 
determined,  (e) 

(a)  Sec.  12.  See  Collej  v.  Doe  d.  {b)  Parker  v.  Carter,  4  Hare,  41S. 

Taylerson,  11  A.  &  E.  1008;  3  Per.  (c)  Co.  Litt  29. 

h  Dav.  539  :    Doe  d.  Holt  v.  Hor-  (rf)  Perk.  sect.  458. 

rocks,  1  Car.  &  E.  566.  («)  Ibid. 
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14.  So  also  the  suspension  of  the  freehold  in  seigniories, 
rents,  commons,  and  the  like,  during  the  marriage,  will 
prevent  the  husband's  title  by  the  curtesy  from  arising,  (a) 

15.  But  if  the  suspension  be  for  years  only,  it  will  not 
have  that  effect,  the  possession  of  the  termors  being  in  law 
the  possession  of  the  husband  and  wife,  (b) 

16.  Since,  as  before  observed,  to  enable  the  issue  to  inherit 
as  the  wife's  heir,  her  actual  seisin  is  necessary,  it  has  been 
said,  and  correctly,  that  if  the  husband  had  gone  towards 
the  land,  and  had  done  every  thing  in  his  power  to  make  an 
entry,  it  would  not  avail,  unless  he  had  actually  entered 
during  the  marriage,  (c) 

17.  But,  although  actual  seisin  by  the  wife  of  the  inhe- 
ritance in  such  species  of  property  of  which  seisin  in  fact  can 
be  obtained,  in  order  to  found  a  title  to  curtesy,  is  neces- 
sary :  where  the  inheritance  lies  in  grant,  so  as  to  be  in- 
capable of  the  same  seisin  as  lands  or  tenements,  it  cannot 
be  required.  The  law  must  be  satisfied  with  the  best  seisin 
of  which  the  nature  of  the  property  admits ;  and  it  will  even 
dispense  with  that,  when  there  was  no  possibility  of  ob- 
taining it. 

18.  Thus,  if  a  person  seised  of  a  rent,  or  of  an  advowson 
in  fee,  have  issue  a  married  daughter,  and  die,  and  then  she 
having  issue,  die  before  the  rent  becomes  due,  or  the  living 
becomes  vacant,  her  husband  will  be  entitled  to  curtesy, 
notwithstanding  his  wife  had  only  a  seisin  in  law ;  for  in  the 
case  proposed,  impotentia  excusat  legem,  and  actus  Dei  nvUi 
fadt  injuriam.  (d) 

19.  It  is  indeed  stated  in  Perkins  (e),  that,  notwith- 
standing an  advowson  in  gross  becomes  vacant  during  the 
marriage,  and  the  wife  die  after  the  six  months  for  presenta- 
tion have  elapsed,  and  before  presentment,  &c.,  so  as  that 

(a)  Go.  Litt  29.  b.  (d)  Co.  Litt.  29  :  Perk.  sect.  469: 

{b)  Ibid.  Fitz.  N.  B.  149.  D:  2  Br.  Tenant 

(e)  Doct  &  Stud.  2  Dial  c.  25  ;    bj  the  Curtesj,  pi.  2. 

Perk.  Beet.  470.  (e)  Sec.  468. 

I  4 


120  SEISIN   OF  EQUITABLE  ESTATES. 

the  ordinary  presents  by  lapse,  the  husband  shall  neverthe- 
less have  the  next  avoidance  as  tenant  by  the  curtesy.  This 
position,  however,  may  be  reasonably  doubted,  since  seisin 
by  the  wife  might  have  been  obtained  by  the  presentation 
of  herself  or  husband,  and  it  was  owing  to  their  culpable 
neglect  that  they  lost  it.  It  is  obvious,  therefore,  that 
neither  of  the  principles  upon  which  actual  seisin  is  excused, 
viz.  impotentia  excusat  legem^  or  actus  Dei  nuUifacit  injuriam^ 
applies  to  the  case  proposed,  (a) 

20.  If,  however,  an  advowson  be  appendant  to  a  manor, 
and  seisin  be  not  obtained  of  that  manor  during  the  mar- 
riage, the  above  rule  of  law  becomes  inapplicable ;  for  as 
seisin  of  the  principal  was  necessary  to  give  a  title  to  cur- 
tesy, if  that  be  wanting,  no  such  title  being  deducible  to  the 
principal,  it  must  also  fail  as  to  adjuncts,  or  to  such  things 
as  depend  upon  or  go  with  the  principal. 

Thus  if  A  be  seised  of  a  manor  to  which  an  advowson  is 
appendant^  and  die,  having  issue  a  daughter,  who  takes  a 
husband,  and  dies  before  entry  into  the  manor,  it  seems  that 
the  husband  shall  not  be  tenant  by  the  curtesy  of  the  advow- 
son, nor  of  the  rents  incident  to  the  manor,  because  he  had 
not  seisin  of  the  principal  {h) 

21.  The  husband,  as  we  shall  see  hereafter,  is  entitled  to 
curtesy  of  equitable  estates  of  inheritance;  but  it  would 
seem  that  by  analogy  to  the  rule  adopted,  where  the  wife 
has  a  legal  estate,  the  husband  will  not  be  entitled  to  curtesy, 
unless  he  has  obtained  possession  during  the  coverture  by 
receipt  of  the  rents  and  profits  (c),  an  adverse  possession  of  an 
equitable  estate  having  the  same  effect  as  a  disseisin  at  law.  {d) 

(a)  See  Co.  Litt.  29  a.  n.  5.  seisin,  see  Parker  «.  Carter,  4  Hare» 

{b)  Note  to  Co.  Litt  29.    Bale's  400. 

MSS.                                         ,  {d)  According  to  the  judgment  of 

(c)  Casborne  v.   Scarfe,    1   AdL.  Sir  W.  Grant,  in  Lord  GrenviUe  v. 

603 ;   7  Yin.  Ab.  166 :  De  Grey  v.  Blyth,   16  Yes.  224.,   adverse   poe- 

Richardson,    8  Atk.   472.      As  to  session  under  a  claim  of  an  equitable 

what  will  constitute  an    equitable  title  was  not  attended  with  oonae- 
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22.  The  third  requisite  to  curtesy  which  has  been  noticed, 
is  that  the  issue  must  be  such  as  may  inherit  the  estate 
firom  the  mother,  either  immediately  or  by  possibility. 

23.  Ify  before  the  statute  of  Westminster  the  2d  (a),  lands 
bad  been  given  to  husband  and  wife,  and  the  heirs  of  their 
two  bodies,  and  the  husband  died  after  issue  bom,  and  then 
the  wife,  continuing  seised  of  such  estate,  took  another 
husband,  and  after  having  issue  by  him,  also  died  ;  the 
second  husband  would  have  been  tenant  by  the  curtesy ;  for 
the  feme  donee,  after  birth  of  issue,  was  considered  by  the 
common  law  as  acquiring  by  that  event  an  estate  of  inherit- 
ance capable  of  disposition  and  forfeiture,  and  transmissible 
to  her  lineal  descendants  in  injinitum  ;  for  as  she  might  have 
substituted  strangers  to  be  absolute  owners  of  the  estate  by 
express  alienation,  so  all  the  lineal  heirs  of  her  body  which 
she  might  ever  have  were,  by  construction  of  law,  entitled 
to  inherit  to  her,  after  the  birth  of  the  first  inheritable 
child,  as  a  benefit  and  incident  tacite  annexed  to  her 
estate  (b) ;  consequently,  the  second  husband  was  entitled 
to  be  tenant  by  the  curtesy.  But  the  law  has  been  altered 
by  the  above  statute,  so  that  if  a  married  woman,  donee  in 
special  tail,  have  issue  by  one  husband,  and  afterwards  issue 
by  another,  and  then  dies  during  the  life  of  the  second 
husband,  he  will  not  be  entitled  to  curtesy;  because  the 
children  of  the  last  marriage  cannot  by  possibility  inherit 
the  wife's  estate. 

24.  Again  :  where  a  wife,  tenant  in  tail  general,  and  her 
husband  had  under  the  old  law  levied  a  fine,  and  retaken  an 
estate  to  them  and  the  heirs  of  their  two  bodies j  and  had  issue, 

qnences  analogous  to  those  of  a  dis-  cover  land  after  the  time  when  the 

aelBin  at  law.    But  this  doctrine  was  plaintiff,  if  entitled  at  law,  might 

considerahlj  qualified    hj  the    de-  have  brought  an  action. 

cision  in  the  case  of  Cholmondeley  (a)  De  Dan.  Cond.  13 ;   Edw.  1. 

V.    Clinton,    2    Jac.    &  W.    191 ;  c.  1. 

2  Mer.  173 ;  4  Bligh,  7.    And  now,  (6)  Perk,  sect  466 :  8  Rep.  85  b : 

hj  the  8  &  4  W.  4.  c.  27.  sec.  24,  no  Co.  Lftt  19. 

suit  can  be  brought  in  equity  to  re- 
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and  then  the  husband  had  died  and  his  widow  had  married 
again,  and  had  issue,  and  died,  after  which  the  second 
husband  had  claimed  curtesy  upon  the  supposed  remitter  of 
his  wife  to  her  first  estate  in  tail  general,  it  seems  that  the 
claim  could  not  have  been  allowed;  for  as  the  wife  was 
estopped  by  the  fine  from  claiming  her  first  or  old  estate,  so 
was  the  second  husband,  who  must  derive  his  title  from  her ; 
this  being  so,  and  since  the  issue  of  the  second  marriage 
never  could  by  possibility  inherit  from  the  wife  the  estate 
taken  back  and  settled  in  special  tail  upon  the  issue  of  the 
first  marriage,  the  second  husband's  title  to  curtesy  must  be 
defective  and  fail,  (a) 

25.  But  if  a  single  woman,  seised  of  lands  in  fee  simple, 
marry,  have  issue,  and  her  husband  dies ;  and  she,  being  so 
seised,  take  a  second,  has  issue  by  him,  and  then  dies,  leaving 
the  issue  of  the  first  husband,  the  second  husband  shall  be 
tenant  by  the  curtesy,  causa  patet  (b) 

26.  If  land  be  given  to  a  woman,  and  the  heirs  male  of  her 
body,  and  she  have  issue  only  a  daughter,  and  die ;  or  if 
the  limitation  be  to  her  and  the  heirs  female  of  her  body, 
and  she  have  issue  only  a  son  ;  in  neither  of  these  cases  can  the 
husband  claim  curtesy,  because  in  neither  of  them  was  there 
issue  born  who  could  by  possibility  inherit  the  estates,  (c) 

27.  For  the  same  reason,  if  the  issue  claim  by  purchase 
and  not  by  descent,  the  husband's  title  to  curtesy  will  be 
defective. 

28.  Thus,  A  devised  to  B,  a  married  woman,  lands  in  fee- 
simple  ;  but  if  B  died  before  her  husband,  he  then  gave  such 
husband  20/.  a  year  for  life  ;  with  remainder^  as  to  the  lands, 
to  B's  children.  B  died  before  her  husband,  leaving 
children  ;  and  it  was  adjudged,  that  the  husband  was  not 
entitled  to  curtesy,  because  the  issue  did  not  claim  from  the 
wife  by  descent,  but  under  the  will  as  purchasers,  (d) 

(a)  2  Bro.  Tenant  per  le  Curtesy,        (c)  Co.  Litt.  29  b. 

I :  Perk,  sect  466.  {d)  Sumner  v.  Fartridgey  2  Atk. 

(b)  Bro.  Curtesy,  8.  47. 
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29.  So  in  Barker  v.  Barker  (a),  A  devised  to  B  and  her  heirs ; 
but  if  she  died  leaving  issue,  then  to  such  issue  and  their 
heirs.  B  having  died  leaving  issue,  it  was  held  that  her 
husband  was  not  entitled  to  curtesy,  for  that  the  wife  had 
Dot  such  an  estate  as  could  descend  to  her  children,  they 
taking  as  purchasers  by  force  of  the  gift. 

30.  To  entitle  the  husband  to  curtesy,  it  is  sufficient  if  the 
issue  be  born  at  any  period  during  the  marriage ;  and  for 
this  purpose  it  is  immaterial  whether  they  come  into  ejdstenoe 
before  the  seisin  of  the  wife  or  afterwards,  (b)  Thus  it  is 
kid  down  by  Perkins  (c),  that  if  husband  and  wife  have  issue, 
and  the  issue  die,  and  then  lands  of  inheritance  descend  to 
the  wife,  of  which  she  actually  becomes  seised  by  entry ;  in 
that  case  the  husband  upon  his  wife's  death  will  be  entitled 
to  curtesy. 

31 .  But  the  time  of  having  issue  may  be  material  in  some 
instances  in  regard  to  the  husband's  title  to  curtesy,  as  it  has 
been  observed  (df),  and  will  afterwards  appear. 

32.  In  order  to  entitle  the  husband  to  be  tenant  by  the 
curtesy,  the  issue  must  not  only  be  such  as  may  inherit  the 
estate  from  the  mother,  but  must  be  born  alive  during  the 
marriage  ;  any  proof  of  which  circumstance  will  be  received 
and  submitted  to  a  jury. 

33.  It  has  been  said  that  if,  by  the  death  of  the  wife  in 
child-bed,  it  be  necessary  to  resort  to  the  CsBsarean  operation, 
the  birth  of  such  child  will  not  entitle  the  husband  to  curtesy ; 
because  the  issue  was  not  bom  during  the  coverture,  or 
the  wife's  life,  and  the  land  descended  in  the  mean  time,  and 
the  estate  of  tenant  by  the  curtesy  ought  to  take  away  the 
immediate  descent ;  and  in  pleading,  it  is  necessary  for  him 
to  allege,  that  he  had  issue  during  the  marriage,  which  in 
this  case  he  cannot  do.  (e) 

34.  This  question,  however,  would  perhaps  at  this  day 

(a)  2  Sim.  249.  252.  (d)  Ante,  p.  113. 

{b)  Ca  litt  29  b.  {e)  8  Co.  69 :  Co.  Litt.  29  b. 

{e)  Perk,  sect  473. 


124  AT  WHAT  PEBIOD  ISSUS  MUST  BE  BOBN. 

receive  a  different  decision,  a  child  in  ventre  sa  mhre  being  now 
considered  in  esse  not  only  for  its  own  benefit,  but  for  other 
purposes,  (a)  And  as  they  are  held  to  be  included  under  the 
description  of  children  bom  {b\  the  husband  might  perhaps 
allege  in  pleading  that  he  had  issue  bom  during  the  marriage. 
One  of  the  difficulties,  however,  stated  by  Lord  Coke  (if  it 
can  be  considered  substantial)  still  exists.  The  estate,  during 
the  short  interval  after  the  death  of  the  wife,  descends  to  her 
next  heir,  and  is  not  divested  ab  initio  by  the  subsequent 
birth  of  the  child,  (c) 

35.  There  is  an  exception  to  the  rule  which  requires 
heritable  issue  to  be  bom  during  the  marriage,  for,  by  the 
custom  of  gavelkind,  a  husband  may  be  tenant  by  the  curtesy 
without  having  issue  by  the  wife  {d) ;  but  this  custom  is  not 
so  beneficial  as  the  common  law  right,  for  tenant  by  the 
curtesy  under  the  custom  is  entitled  to  a  moiety  of  the  wife's 
estate  only,  and  his  title  ceases  or  is  forfeited  by  his  second 
marriage,  {e) 

36.  As  to  the  last  requisite  to  curtesy,  the  death  of  the 
wife,  it  is  laid  down  by  Lord  Coke  (/),  that  although  the 
title  to  curtesy  is  not  consummate  until  the  death  of  the 
wife,  yet,  for  many  purposes,  it  is  considered  in  law  to  com- 
mence during  her  life. 

For,  first,  after  issue  had,  the  husband  shall  do  homage 
alone,  and  the  avowry  shall  be  made  only  upon  the  husband 
in  the  life  of  the  wife. 

Secondly,  if,  after  issue,  the  husband  maketh  a  feoffinent 
in  fee,  and  the  wife  dieth,  the  feoffee  shall  hold  it  during  the 
life  of  the  husband,  and  the  heir  of  the  wife  shall  not,  during 
his  life,  recover  it  in  sur  cui  in  vitd ;  for  it  could  not  be  a 
forfeiture,  for  that  the  estate,  at  the  time  of  the  feoffment, 

(a)  Woodford    v.    Thelluson,    4  Goodtitle  v.  Newman,  3  Wils.  616 : 
Ves.  323.  334.  4  Ves.  335. 

(b)  Whitelock  v.  Haddon,  1  Bos.  (d)  Co.  Litt.  30 :  Day.  50 :  2  Sid. 
&  PuU.  243 :   Tower  v.  Butts,  1  S.  153. 

and  St  181.  (e)  Bob.  Gravelk.  b.  2.,  chap.  1. 

(c)  Bassett  v.  Bassett,  3  Atk.  207 :        (/)  Co.  litt.  30  a. 
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was  an  estate  of  tenancy  by  the  curtesy  initiate,  and  not 
consummate. 

And  in  a  very  early  case  (a)  it  was  held  that  the  tenant 
by  the  curtesy  cannot  claim  by  a  devise  and  waive  the  state 
of  his  tenancy  by  the  curtesy,  because  the  freehold  commenced 
in  him  before  the  devise. 

37.  It  has  been  already  noticed  (b)  that  the  husband,  if 
an  alien,  will  not  be  entitled  to  curtesy  unless  he  is  natu- 
ralized or  made  a  denizen. 

38.  It  is  stated  by  Mr.  Roper  (c)  as  a  consequence  of  the 
limited  effect  of  denization,  that  if  an  alien  husband  was 
made  a  denizen  and  afterwards  had  issue,  as  such  issue 
might  inherit,  the  husband  would  be  entitled  to  curtesy,  but 
that  if  the  issue  was  bom  before  the  denization,  and  the 
husband  had  none  afterwards,  he  would  have  no  title  to 
curtesy,  because  no  issue  which  he  ever  had  could  inherit 
his  wife's  estate ;  the  father,  prior  to  his  being  made  a  denizen, 
having  no  inheritable  blood  to  transmit  to  his  children. 

39.  But  this  proposition  seems  to  require  some  quali- 
fication. It  is  clear  that  where  an  alien  husband  marries  h 
natural-born  subject,  the  issue,  if  born  in  this  country,  may 
inherit  to  their  mother,  (d)  The  husband  in  such  case  is 
not  entitled  to  curtesy,  not  because  he  has  no  heritable 
issue,  but  because  he  is  disabled  from  holding  lands.  But 
it  would  seem  that  the  moment  that  this  disability  is  re- 
moved, his  estate  by  the  curtesy  in  lands  then  vested  in  his 
wife  would  arise,  not  by  any  retrospective  effect,  but  as  a 
new  acquisition.  At  all  events,  it  is  presumed  that  he 
would  be  entitled  to  curtesy  in  lands  subsequently  acquired 
by  his  wife  although  no  other  issue  had  been  bom. 

40.  Where,  however,  the  issue  has  been  bom  abroad,  as 
such  issue  could  not  imbibe  any  inheritable  blood  from  their 


(a)  29  K  3.  (cf)  Jenk.  203»  pL  27 :    Comng- 

(b)  Suprd,  p.  9.  wood  v.  Pace,  1  Vent  422  :   1  Sid. 
(e)  1  Bop.  H.  &  W.  5.                      201. 
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mother  (a),  the  proposition  laid  down  by  Mr.  Roper,  that 
the  husband,  on  denization,  will  not  be  entitled  to  curtesy 
until  the  birth  of  issue  after  that  period,  appears  to  apply- 

41 .  And  if  the  husband  be  naturalized,  since  naturalization, 
(unless  it  be  confined  in  its  terms)  (&),  has  a  retrospective 
operation,  he  will  be  entitled  to  curtesy,  whether  he  has  issue 
by  his  wife  before  or  after  he  has  become  naturalized,  (c) 

42.  It  may  be  here  noticed  that  curtesy  is  a  right  so 
inseparable  from  an  estate  in  fee-simple  or  fee-tail,  that  it 
cannot  be  restrained  or  prevented  by  any  proviso  or 
condition,  (d) 

(a)  Doe  V.  Jones,  4  T.  B.  300.  (d)  Mildmaj's  Case,  6  Rep.  41 : 

(b)  Fish  V.  Klein,  2  Mer.  432.  Co.  Litt  224  a. 

(c)  Fourdrin  v.  Gowdej,  3  M.  & 
K  401. 
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SECTION  n. 

OP  WHAT   PBOPERTY  THE   HUSBAND  MAY  BE  TENANT  BY  THE 

CURTESY. 


3.  No  curtesy  where  wife* a  estate 

not  of  inheritance, 

4.  Jlenee  not  of  copyholds, 
6,  Except  by  special  custom. 

6,  Which  is  construed  strictly, 

7.  No  curtesy  of  reversion  on  es' 

tate/br  life. 
9.  Effect    when     contingent     re- 
mainders   interposed  between 
estate  for  Ufe  and  reversion, 

10.  Where    Itfe    estate  merged  by 

descent  of  fee, 

11.  Effect  qfS  ^  9  Vict  c.  76. 

12.  Curtesy  where  term  interposed 

13.  De  Grey  ▼.  Richardson, 

15.  No  curtesy  where  joint  tenancy, 

16.  SecuSj  where  coparceners^  and 

tenants  in  common, 

17.  Curtesy,  though  estate  tail  de- 

termines. 


20.   Curtesy  of  rents. 

23.  Effect  on  curtesy  of  settlement 

by  lease  and  release  of  wif^s 
estate, 

24.  Whether  curtesy   where  estate 

determines      by      conditional 
limitation  or  executory  devise, 

25.  Buchworth  ▼.  ThirhilL 

26.  Where    curtesy    of    equitable 

estates, 
29.  Executory  trusts. 
31.  No  curtesy  where  intent  to  ex- 

elude. 
33.  But  intent  must  be  clear. 

35.  Effect    where    wife     has    life 

estate  for  separate  use,  with 
equitable  remainder  in  fee. 

36.  Roberts  ▼.  DixwelL 

37.  Hearle  ▼.  Greenbanh. 


1.  The  husband's  title  to  curtesy  extends  to  manors,  lands, 
and  tenements  of  which  actual  seisin  may  be  obtained  by  the 
wife ;  and  various  hereditaments,  such  as  rents,  tithes  (a), 
commons,  advowsons  (b\  offices  of  inheritance,  trusts,  equi- 
ties of  redemption,  &c.  (c) 

2.  But  there  can  be  no  curtesy  of  a  mere  right,  title,  con- 
dition, personal  inheritance,  &c.  {d)     If,  therefore,  the  wife 


(a)  Co.  Litt  29. 

(b)  Ibid. 

(e)  Ldtt  sect.  35 :     Perk.    sect. 
457—463 :  Flowd.  379  b. 
(d)  Co.  litt  29  :  Perk.  sect.  457, 


463 :  7  Vin.  Abr.  160.  As  to  cur- 
tesj  of  titles,  see  Hargrave's  note  U- 
Co.  Litt  29  b, :  and  Butler's  note, 
Co.  Litt  325  b. 
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be  grantee  of  a  personal  annuity  to  her  and  her  heirs,  and 
have  issue,  the  husband  cannot  claim  it  after  her  death,  as 
tenant  by  the  curtesy. 

3.  It  has  been  noticed,  that  the  title  to  curtesy  only  arises 
where  the  wife  is  seised  of  an  estate  in  fee-simple  or  fee-tail, 
and  which  the  issue  is  capable  of  inheriting.  If,  then,  his 
wife  be  seised  of  a  less  estate  than  that  of  inheritance,  his 
title  to  curtesy  will  not  arise.  Hence  no  curtesy  attaches 
when  the  wife  is  but  tenant  for  life. 

4.  For  the  same  reason,  copyhold  estates  are  not  by  the 
common  law  subject  to  curtesy ;  the  interest  of  the  wife  in 
them  being  considered  as  an  estate  at  wiU  only. 

5.  But  since  custom  is  the  basis  of  the  titles  to  copyholds, 
the  husband  will  have  a  right  to  curtesy  when  the  custom 
authorises  it ;  and  in  manors  where  such  custom  prevails,  the 
husband  will  be  so  entitled  although  his  wife  happens  to  die 
before  admittance,  (a) 

6.  This  special  custom  being  an  exception  to  the  general 
law  of  copyholds,  is  construed  strictly.  If,  then,  the  custom 
allowing  the  husband  curtesy  relate  to  women  only  who  shaU 
be  possessed  of  copyhold  lands  at  the  period  of  marriagej  it  will 
not  be  extended  to  include  such  other  copyhold  lands  as  she 
may  acquire  during  the  coverture,  (b) 

7.  The  wife  must  be  seised  of  the  entire  inheritance  at 
some  period  during  the  marriage.  Hence  the  husband,  will 
not  be  entitled  to  curtesy  of  a  reversion  in  fee  upon  an  estate 
for  life,  unless  that  estate  determine  during  the  marriage,  (c) 

8.  So  also,  if  the  woman  had  granted  an  estate  for  life  only, 
reserving  to  herself  and  her  heirs  a  yearly  rent,  and  such 
freehold  estate  continued  during  the  marriage,  then  it  seems 
that  the  husband  would  not  be  entitled  to  curtesy  either  of 
the  rent  or  the  reversion :  not  of  the  reversion,  because  it  was 
expectant  on  an  estate  of  freehold ;  nor  of  the  rent,  as  well 

(a)  Gilb.  Ten.  288:  4  Rfep.  22:  (b)  2  Leon.  208. 
Hob.  181,  216:  Cro.  EKaf.  361 :  see  (c)  Co.  Litt.  29, 
5  Burr.  2764. 
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because  it  was  incident  to  such  reversion,  and  must  go  with 
it  to  the  heir  or  devisee  not  liable  to  curtesy  as  its  principal 
the  reversion  was,  as  also  because  the  rent  was  not  reserved 
oat  of  an  estate  of  inheritance,  but  was  something  in  the 
nature  of  an  interest  pur  autre  vicj  and  could  not  be  consi- 
dered as  a  rent  in  fee.  (a) 

9.  In  cases  where,  by  the  same  instrument,  the  wife  takes 
an  estate  for  life  and  the  reversion  in  fee,  but  contingent 
freehold  remainders  are  interposed,  the  title  to  curtesy  seems 
to  stand  thus, — the  legal  effect  of  these  limitations  appears 
to  be,  that  the  life  estate  will  merge  in  the  reversion  for 
every  purpose  except  to  destroy  the  contingent  interests  (i); 
80  that  if  the  .contingencies  never  happen,  the  wife's  seisin 
of  the  fee  not  being  disturbed,  curtesy  attaches  (c) ;  but  if 
they  do  arise,  then  the  consolidated  estates  will  separate,  and 
the  wife  be  considered  as  actually  seised  ab  initio  of  an  estate 
for  life  only,  to  which  curtesy  does  not  attach.  Thus,  in 
Boothby  v.  Vernon  (rf),  the  Judges  put  this  case:  —  Suppose 
an  estate  be  given  to  a  woman  for  life ;  then  to  her  first  and 
other  sons,  &c.  in  tail  male,  remainder  to  the  heirs  of  her 
body,  remainder  to  her  right  heirs :  although  it  is  clear  that 
the  woman  was  seised  of  the  inheritance,  yet  if  she  have  a  son 
(as  she  had  in  that  case)  her  husband  will  not  be  entitled  to 
curtesy. 

10.  The  merger  of  the  life  estate  by  descent  of  the  fee  upon 
the  wife  would  formerly  have  destroyed  the  contingent  re- 
mainders, and  given  a  right  to  curtesy.  The  following  dis- 
tinctions seem  to  reconcile  the  cases  :  * —  If  the  fee  had  de- 
scended to  the  wife  as  immediate  heir  to  the  person  devising 
the  several  interests,  it  would  not  have  merged  her  life  estate, 
and  created  a  title  to  curtesy  (e) ;  for  such  a  merger  would 

(a)  Co.  litt  32.  Doe  v.  Scudamore,  2  Bos.  and  Pull. 

(b)  2  Rep.  60  b.:  2  Saund.  387.         294. 

(e)  Hooker  v.  Hooker,  Ca.  Temp.         (d)  9  Mod.  147. 
Hardw.  13:2  Bam.  K.  B.  200,  232,         {e)  Archer's    case,    1   Rep.  66 : 
279 :  and  see  2  Saund.  382  b.  note :     Plunkett  v.   Holmes^    1   Lev.    1 1 ; 

VOL.  I,  K 
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have  destroyed  the  will  in  its  inception.  But  when  the  de- 
scent to  her  was  not  immediate,  but  mediate  from  the  testator, 
as  when  the  fee  first  descended  to  his  son  and  heir,  and  from 
the  son  to  the  wife ;  or  when  it  devolved  upon  her  from  a 
devisee  in  remainder  in  the  will,  so  that  the  will  was  not  de- 
stroyed in  its  birth,  but  its  limitations  commenced  and  took 
efifect,  the  descended  fee  would  have  merged  the  life  estate, 
defeating  the  contingent  remainders,  and  entitled  the  husband 
to  curtesy  (a)  ;  for  merger  is  an  accident  to  which  a  particular 
estate  is  liable  after  its  commencement,  and  it  appears  that 
there  is  not  the  same  reason  to  exempt  it  from  that  accident 
in  the  latter  cases,  as  in  the  instance  of  an  immediate  descent 
of  the  fee  from  the  testator  upon  the  tenant  for  life. 

1 1 .  But  these  distinctions  are  now  immaterial,  as  by  the 
8  &  9  Vic.  c.  106  it  is  enacted  that  a  contingent  remainder  ex- 
isting any  time  after  the  Slst  day  of  December  1844  shall  be, 
and,  if  created  before  the  passing  of  the  act,  shall  be  deemed 
to  have  been  capable  of  taking  effect,  notwithstanding  the 
determination,  by  forfeiture,  surrender,  or  merger  of  any  pre- 
ceding estate  of  freehold,  in  the  same  manner  in  all  respects 
as  if  such  determination  had  not  happened,  (b) 

12.  If  a  term  for  years  only  be  interposed  between  an  estate 
for  life  limited  to  the  wife,  and  an  estate  in  fee  vested  in  her, 
or  if  she  be  seised  of  the  inheritance  subject  to  a  term  for 
years,  sucli  chattel  interests  will  not  prevent  the  wife's  sei- 
sin of  the  freehold  and  inheritance,  as  required,  to  found  the 
right  of  her  husband  to  curtesy ;  for  the  possession  of  the 
lessee  is  the  possession  of  the  wife,  as  the  owner  of  the  free- 
hold and  inheritance,  (c) 


Rajm.  28 :  and  Boothby  v.  Vernon,  (i)  The  7  &  8  Vic  c.  76.  sec.  8, 

9  Mod.  147 :  2  Eq.  Ca.  Ab.  727.  contained  a  clause  of  similar  effect, 

(a)  Kent  v,  Harpool,   T.  Jones,  But  this  clause  has  been  repealed 

76 :      1    Ventr.    306 :     Hooker    v.  from  the  time  of  itt  taking  effect^  by 

Hooker,    Ca.    Temp.   Hardw.   13 :  sec.  1.  of  the  above  statute  of  8  &  9 

Fearne's  C.  R.  341,  et  seg. :  Crump  Vic.  c.  106. 

V.  Norwood,  7  Taunt  362.  (c)  Co.  Litt.  29  a.  n.  1. 
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13.  To  this  principle  the  decision  in  De  Grey  v.  Richard- 
son (a)  may  be  ascribed.  There  A  being  tenant  in  tail  of 
estates  (to  which  she  succeeded  shortly  before  her  death) 
died,  leaving  two  children,  before  she  or  her  husband  were 
able  to  receive  any  of  the  renta  from  the  tenants,  although 
they  had  become  due.  The  tenants  held  the  lands  under 
leases.  The  husband  filed  a  bill  for  the  rents  in  arrear,  and 
also  claimed  a  title  to  curtesy  of  the  estate  tail.  And  this 
demand  and  claim  were  allowed  by  Lord  Hardwicke,  who 
considered  the  possession  of  the  tenants-lessees  to  be  the 
possession  of  the  wife ;  and  he  observed  that  the  question 
was  of  great  consequence  to  husbands,  since  most  of  the 
lands  in  England  were  held  upon  leases,  and  tenants  were 
backward  in  paying  their  rents,  and  that  as  a  wife  might 
have  a  right  for  a  year  or  two,  or  no  actual  entry  made,  it 
would  be  hard  for  that  reason  to  prevent  a  tenancy  by  the 
curtesy. 

14.  "  It  seems,  however,"  as  Mr.  Roper  observes  (6), 
"  safer  to  attribute  Lord  Hardwicke's  decree  to  the  cir- 
cumstance of  the  possession  of  the  tenants-lessees  being  the 
possession  of  the  wife,  the  consequence  of  which  would  be 
her  seisin  of  the  inheritance  in  tail  of  the  estates,  and  her 
husband's  title  to  curtesy.  It  is  true,  that  the  hardship 
complained  of  by  Lord  Hardwicke  may  be  unfortunate,  but 
it  would,  as  it  seems,  be  equally  hard  upon  the  persons  in 
remainder,  or  the  issue  in  tail,  if  their  interests  were  abridged 
or  postponed  by  the  permissive  interposition  of  an  estate 
which  for  its  foundation  wanted  any  of  the  requisites  that 
the  law  has  prescribed  as  necessary  to  make  it  available." 

15.  It  has  been  said,  that  if  lands  be  given  to  two  sisters, 
and  the  heirs  of  their  two  bodies,  and  one  marries,  has  issue, 
and  dies,  living  the  other  sister,  the  husband  shall  be  tenant 
by  the  curtesy ;  upon  the  principle  that  the  sisters  were 
tenants  in  common  in  tail  in  possession,  (b)     But  this  con- 

(a)  3  Atk.  469.  (b)  1  Rop.  H.  &  W.  12.  (c)  Co.  Litt  30. 
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struction  seems  to  be  shaken  by  Littleton,  in  section  283 ; 
for  he  says  that,  if  lands  be  given  to  two  men,  and  the  heirs 
of  their  two  bodies,  they  shall  be  joint  tenants  during  their 
lives,  with  several  inheritances  in  tail ;  and  the  case  of  the 
sisters  is  mentioned  by  Lord  Coke,  in  his  commentary  upon 
that  section.  If,  therefore,  the  two  sisters  took  interests 
during  their  lives  only  in  joint  tenancy,  the  husband  could 
not  be  entitled  to  curtesy,  and  with  this  agrees  the  case  in 
RoUe.  (a) 

16.  Although  there  can  be  no  curtesy  of  lands  holden  in 
joint  tenancy,  yet  husbands  are  entitled  to  curtesy  of  lands 
holden  by  their  wives  as  coparceners  or  as  tenants  in  common ; 
because  their  wives  have  several  inheritances,  and  there  is 
no  survivorship  amongst  them  as  among  joint  tenants.  (5) 

17.  Where  the  wife  is  tenant  in  tail,  the  husband  will  be 
entitled  to  curtesy,  although  the  estate  tail  has  determined  by 
the  death  of  the  wife  and  the  issue. 

18.  Thus,  a  man  having  issue  two  daughters,  gave  lands 
to  the  elder  and  the  heirs  of  her  body,  with  remainder  to 
the  younger  and  the  heirs  of  her  body.  The  elder  daughter 
married,  had  issue  bom  alive,  who  died,  and  then  she  died. 
The  younger  daughter  entered  upon  the  husband  of  the 
elder,  who  claimed  as  tenant  by  the  curtesy.  To  that  claim 
it  was  objected,  that  since  the  wife's  estate  was  determined, 
so  also  must  be  the  estate  of  her  husband,  which  was  derived 
out  of  it ;  and  that  it  could  not  continue  beyond  the  expiration 
of  the  primitive  estate.  But  the  Court  decided  that  the 
husband  was  entitled  to  hold  the  lands  during  his  life  as 
tenant  by  the  curtesy,  (c) 

19.  Mr.  Roper  here  observes  (rf),  "  It  is  to  be  noticed, 
that  after  the  inheritance  of  the  wife  in  the  thing  given 
ceased,  the  subject  itself,  i.  e.  the  lands,  still  remained,  and 

(a)  2  Roll.  Abr.  90,  pi.  50:   see  see   Steadman  v.  Pulling,   3  Atk* 

also  '*  Dower,"  infrcL  423,  427,  stated  infrct  in  this  section. 

(&)  Litt  sect.  46.  (d)  1  Bop.  H.  &  W.  14. 
(e)  Paine's  case,  8  Bep.  67 :  and 
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would  have  passed  into  the  possession  of  another  person, 
if  the  law  had  not  interposed  the  estate  by  curtesy.  But 
when  the  subject  itself  is  destroyed  or  becomes  extinct 
by  the  determination  of  the  wife's  estate  in  it,  then  the 
husband's  title  to  curtesy  determines  of  necessity  at  the 
same  time.  To  exemplify  this  in  the  instance  of  rents : — 
If  a  woman,  being  seised  in  fee  of  lands,  grant  an  estate 
tail,  reserving  to  herself  and  heirs  a  rent,  and  then  marries 
and  has  issue;  afterwards  the  donee  in  tail  dies  without 
issue,  whereupon  the  reversion  in  fee  reverts  to  the  wife; 
and  then  the  wife  dies;  her  husband  will  not  be  entitled 
to  curtesy  of  the  rent ;  because,  as  Lord  Coke  says,  the  rent 
newly  reserved  is  by  the  act  of  God  determined,  and  no 
state  of  it  remains  (a) ;  and  it  may  be  added,  that  the  rent 
necessarily  became  extinct,  because,  by  the  death  of  the 
donee  in  tail  without  issue,  there  was  no  person  charged 
with,  or  obliged  to  continue  the  payment  of  it;  and  the 
husband  receives  no  injury,  since  he  will  hold  the  estate  in 
curtesy,  if  by  entry  his  wife  died  seised.  But  if  the  donee 
in  tail  had  survived  the  wife,  and  died  without  issue  before 
the  husband,  the  husband's  curtesy  would  have  ceased,  for 
the  rent  having  become  extinct,  curtesy  could  not  be  con- 
tinued as  in  other  cases.  And  with  respect  to  the  lands, 
the  wife  having  been  seised  during  the  marriage  of  a  re- 
version upon  an  estate  tail,  curtesy  coald  not  attach  upon 
them,  as  has  been  before  noticed." 

20.  But  where  a  rent  of  which  the  wife  is  seised  in  fee 
or  in  tail  does  not  necessarily  become  extinct,  the  husband 
will  be  entitled  to  curtesy. 

21.  Thus,  if  a  person,  seised  in  fee  of  a  rent,  grant  it  in 
tail  to  a  woman,  who  marries,  and  has  issue  which  dies, 
and  then  the  wife  dies,  without  issue,  before  her  husband, 
he  shall  be  tenant  by  the  curtesy ;  because,  as  Lord  Coke 
observes,  the  rent  remains;   i.e.   although  the  wife's  in- 

(a)  Co.  Litt.  30. 
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heritance  ceased  by  her  death  without  issue,  the  reversion 
in  the  rent  resulted  to  the  grantor,  subject  to  the  husband's 
curtesy. 

22.  So,  according  to  Lord  Hale  (a),  if  it  was  a  rent  de 
novo  granted  in  tail,  and  the  wife  dies  without  issue,  the 
husband  shall  be  tenant  by  the  curtesy. 

23.  From  the  following  case  will  appear  the  effect  upon 
the  title  to  curtesy  of  a  settlement  by  lease  and  release  be- 
fore marriage  of  the  wife's  estate-tail: — 

Feme,  tenant  in  tail  in  possession,  prior  to  her  intended 
marriage,  conveyed  lands  by  lease  and  release  to  trustees, 
to  the  use  of  herself  and  heirs  until  the  marriage,  and, 
immediatelv  afterwards,  to  the  use  of  her  intended  husband 
for  life,  with  remainder  to  trustees  to  preserve,  &c.,  re- 
mainder to  herself  for  life,  remainder  to  the  first  and  other 
sons  of  the  marriage  successively  in  tail,  with  remainder 
over.  Upon  a  question  as  to  what  interest  the  husband 
took  in  the  lands,  it  was  contended,  and  also  confirmed  by 
the  Court,  that  a  conveyance  by  lease  and  release  by  tenant 
in  tail,  neither  barred  the  issue  in  tail  nor  created  a  dis- 
continuance, but  passed  a  base  fee  voidable  by  the  issue  in 
tail  by  entry;  so  that  the  husband  of  the  wife  tenant  in 
tail  was  not  entitled  in  the  present  case  either  to  a  life 
estate  under  the  conveyance,  or  to  be  tenant  by  the  curtesy ; 
not  to  the  former,  because  it  was  not  competent  to  his  wife 
to  pass  the  estate  by  such  a  conveyance  to  the  prejudice 
of  her  issue  after  her  death ;  nor  to  the  latter,  because  the 
instant  that  the  marriage  took  effect,  the  estate  was  vested 
in  the  husband  during  the  joint  lives  of  himself  and  wife ; 
consequently,  there  never  was  any  one  moment  during  the 
coverture  when  the  wife  was  seised  of  an  estate  tail  in 
possession,  {b) 

24.  It  is  not  clearly  settled  by  the  authorities  whether 

(a)  Extract  from    Hale's  MSS.         {h)  Neville  v.  Rivers,  7  T.  R.  277. 
in  a  note  to  Co.  Litt.  30  a.    Har- 
grave's  ed. 
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the  husband  is  entitled  to  curtesy  of  an  estate  determined 
by  a  conditional  limitation  or  executory  devise.  Mr.  Roper 
considered  that  the  husband  would  be  entitled  to  curtesy 
of  such  estates,  (a)  But  Mr.  Jacob  was  of  the  contrary 
opinion  (6) :  and  his  seems  to  be  the  correct  view  of  the 
question. 

25.  It  has,  however,  been  held  in  the  case  of  Buckworth 
V.  Thirkill  (c),  that  where  the  wife  was  seised  in  fee,  subject 
to  an  executory  devise  over,  in  the  event  (which  happened) 
of  her  dying  under  age,  and  without  leaving  issue,  that 
the  husband  was  entitled  to  curtesy. 

26.  As,  in  general,  in  order  that  the  rules  of  property  may 
be  uniform,  equitable  estates  are  governed  by  the  same  rules 
as  legal  estates,  an  equitable  estate  which,  if  legal,  would 
have  given  to  the  husband  a  title  to  curtesy,  will  have  the 
same  effect  in  equity. 

27.  Thus,  in  the  case  of  Watts  v.  Ball  (d),  A  devised  his 
lands  to  trustees  in  fee,  in  trust  to  pay  his  debts,  and  to 
convey  the  surplus  to  his  daughters  equally.  The  youngest 
daughter  married,  and  died,  leaving  an  infant  son.  Question  : 
whether  her  surviving  husband  was  entitled  to  curtesy  of  her 
share  of  the  surplus  lands  ?  And  Lord  Cowper,  C,  decreed 
in  the  affirmative,  observing,  that  trust  estates  were  to  be 
governed  by  the  same  rules  as  legal  estates ;  and  that,  as 
the  husband  would  have  been  tenant  by  the  curtesy,  had 
that  case  been  a  legal  estate,  so  he  should  be  of  that  trust 
estate,  (e) 

28.  So  in  the  case  of  Casbome  v.  Scarfe  (/),  the  husb 
was  held  entitled  to  curtesy  of  an  equity  of  redemption : — 
There  A  being  seised  in  fee  of  lands,  mortgaged  the  in- 

(a)  See  App.  No.  6.  {e)  Watts  v.  Ball,  1  P.  Will.  108 : 

(b)  See  App.  No.  6.  See  also  8  Rep.  96. 

(c)  3  Bos.  &  P.  662  n.  stated  in  (/)  1  Atk.  603;  7  Vin  Ab.  156  : 
App.  No.  5.  see  the  j  udgment  in  this  case  from 

(cf)  1  P.  W.  108 :  see  also  8  Rep.     Lord  Hardwicke's  MSS.  2  Jac.  and 
9a  Walk.  194. 
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heritance  to  B,  and  then  married  C.  A,  continuing  in 
the  possession  of  the  estate,  died  pending  the  mortgage, 
leaving  a  son  by  her  husband.  The  question  was,  whether 
the  husband  was  entitled  to  curtesy  of  the  equity  of  redemp- 
tion? And  Lord  Hardwicke,  C,  decided  in  his  favour, 
because  an  equity  of  redemption  was  to  be  considered  an 
estate  in  the  land,  was  transmissible  from  ancestor  to  heir, 
might  be  granted,  entailed,  devised,  or  mortgaged,  and  might 
be  barred  by  a  common  recovery ;  also,  because  the  person 
entitled  to  the  equity  of  redemption  is  owner  of  the  land,  and 
therefore  in  equity  seised  of  the  estate ;  a  sebin  perfected  in 
the  present  case  by  the  wife's  possession. 

29.  In  equity  the  rule  is,  that  what  is  agreed  to  be  done, 
is  considered  as  actually  completed.  In  consistency  with 
this  rule,  if  money  be  vested  in  trustees,  by  will  or  other- 
"vvise,  in  trust  to  purchase  lands,  with  a  declaration  of  trusts 
which  would  give  the  wife  an  equitable  estate  tail,  although 
the  money  be  not  converted  into  real  property  during  the  life 
of  the  wife,  yet  her  husband  will  be  entitled  to  curtesy. 

30.  Thus,  in  an  early  case  (a),  it  was  agreed  by  marriage- 
articles  that  boo/,  should  be  invested  in  the  purchase  of  free- 
hold lands  of  inheritance,  to  the  use  of  the  husband  for  life, 
remainder  to  trustees  to  preserve,  &c.,  then  for  all  the  children 
of  the  marriage,  as  the  husband  and  wife,  or  the  survivor  of 
them  should  appoint ;  and  if  no  appointment,  for  all  the  chil- 
dren equally ;  but  if  one  only,  then  to  such  only  child  in  tail, 
with  remainder  to  the  husband  in  fee.  There  was  but  one 
child  of  the  marriage,  a  daughter,  who  married  B,  and  had 
issue.  B  having  survived  his  wife,  the  question  was,  whether 
he  was  entitled,  as  tenant  by  the  curtesy,  to  have  the  interest 
of  the  5001.  during  his  life  j  which  sum  was  to  be  considered 
as  land  ?  And  Lord  Hardwicke,  C,  was  of  opinion  that  the 
husband  was  so  entitled ;  because  if  the  money  had  been 


(a)  CunniDgham  v.  Moody,  1  Ves.     2  Vem.  536 :  Dodson  v.  Hay,  3  Bro. 
sen.  174:  S.  P.  Sweetapple  v.Bindon,     Ch.  Ca.  404. 
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actually  invested  in  land,  the  wife  would  have  been  tenant  in 
tail  of  the  estate,  and  her  husband  entitled  to  curtesy ;  so 
also  he  should  be  of  the  money  in  which  she  had  an  equi- 
valent interest. 

31.  But  when  an  intention  manifestly  appears  that  the 
husband  should  have  no  interest  in  the  estate  settled  upon 
his  wife,  and  she  is  converted  into  a  feme  sole  during  her 
life ;  in  such  cases,  whether  the  equitable  inheritance  devolve 
to  her  as  heir,  or  by  limitation  immediately,  or  after  interme- 
diate limitations,  her  husband  will  not  be  entitled  to  curtesy. 
If  the  trust  be  executory,  {.  e.  to  be  carried  into  effect  in 
equity,  by  directing  conveyances  or  otherwise,  the  Court 
will  so  model  the  limitations  as  to  prevent  curtesy.  If  the 
trusts  be  not  executory,  still  it  seems,  for  the  reasons  after 
mentioned,  that  curtesy  cannot  be  claimed. 

32.  Thus,  in  Bennet  v.  Davis  (a),  lands  were  devised  to  a 
married  woman  for  her  separate  use,  with  a  declaration  that 
her  husband  should  not  be  tenant  by  the  curtesy,  but  that 
upon  her  death  the  lands  should  go  to  her  heirs.  No  trus- 
tees were  interposed,  and  therefore  the  husband  having  had 
issue  by  his  wife,  became  tenant  by  the  curtesy  at  law ;  but 
he  was  held  in  equity  to  be  a  trustee  for  the  heirs  of  the  wife, 
and  a  conveyance  to  them  was  decreed. 

33.  When,  however,  the  intention  to  prevent  curtesy  is 
not  dear,  Courts  of  Equity  so  far  favour  the  husband's 
right,  that  if,  from  the  wife's  interest,  he  is  or  would  be 
at  law  entitled  to  curtesy,  they  will  not  disappoint  his 
title. 

34.  An  instance  of  this  occurred  in  Steadman  v.  Pulling,  {h) 
There  A  being  seised  in  fee  of  certain  tenements,  and  having 
two  children,  B  and  C,  by  a  first  husband,  agreed  by  articles 
made  prior  to  her  second  marriage  with  D,  to  give  to  him, 
during  her  life,  the  interest  of  her  money,  and  the  rents  of 
all  her  real  estates,  for  maintaining  the  house  and  educating 

(a)  2  P.  W.  816.  {b)  3  Atk.  42^—427. 
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their  children,  until  B  and  C  attained  the  ages  of  twenty-one 
or  married ;  upon  the  happening  of  either  of  which  events, 
B  and  C  were  to  receive  their  just  proportions  of  money  or 
estates  as  should  be  due  to  them  as  lawful  heir  to  their  father, 
A's  first  husband ;  but  if  A  died  before  they  came  to  their 
several  fortunes,  she  reserved  to  herself  the  absolute  dispo- 
sition of  all  her  estates  and  fortunes.  A  having  had  issue 
by  D,  her  second  husband,  died,  leaving  him  and  B  and  C 
surviving,  A  question  arose,  whether  D  was  entitled  to 
curtesy  of  the  real  estate  of  which  his  wife  died  seised  in  fee, 
notwithstanding  the  articles  ?  And  Lord  Hardwicke  deter- 
mined that  he  was ;  observing,  that  the  scope  and  intent  of 
the  articles  were  only  to  regulate  the  whole  estate  of  the 
wife  in  right  of  her  first  husband,  as  well  the  produce  of  the 
personal  as  the  rents  of  the  real,  for  the  maintenance  of 
the  house  and  education  of  their  children;  and  that  the 
words  showed  it  was  intended  to  comprise  the  share  of  the 
wife's  children  likewise,  until  they  attained  twenty-one ;  but 
the  estate  given  to  the  wife  was  to  determine  upon  their 
arriving  at  that  age ;  that  the  transaction  was  nothing  more 
than  a  contract  in  what  manner  the  several  funds  should 
be  applied,  of  which  their  estates  consisted,  and  was  never 
intended  to  abridge  or  disappoint  the  legal  rights  of  the 
husband ;  therefore,  there  was  no  reason  to  deny  him  curtesy. 

35.  Where  the  estate  is  limited  in  trust  for  the  separate 
use  of  the  wife  for  her  life,  with  the  equitable  remainder 
or  reversion  in  fee  to  her,  her  estate  for  life  unites  with 
the  inheritance,  so  as  to  vest  in  her  an  estate  of  inheritance 
in  possession,  (a)  But  there  have  been  different  decisions 
with  respect  to  the  husband's  right  to  be  tenant  by  the 
curtesy  in  this  case. 

36.  In  Roberts  v.  Dbcwell  (6),  an  estate  was  devised  in  trust 
for  the  separate  use  of  the  wife  for  her  life,  with  a  direction 

(a)  Hearle  v.  Greenbank,  3  Atk.     C.  R.  55 :    Morgan   v.  Morgan,  5 
697,  716 ;  1  Yes.  sen.  298  :  Pitt  v.     Madd.  408. 
Jackson,  2  Bro.  C.  C.  51:  Feame        (6)  1  Atk.  607. 
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that  she  alone,  or  such  persons  as  she  should  appoint,  should 
receive  the  rents  and  profits,  and  that  the  husband  should 
not  intermeddle  therewith,  and  after  her  decease  in  trust 
for  the  heirs  of  her  body  for  ever.  One  question  was, 
whether  the  husband  was  entitled  to  curtesy  in  this  estate, 
and  against  this  claim  it  was  argued  that  the  husband 
could  not  be  tenant  by  the  curtesy  unless  he  could  show  a 
seisin  in  himself  in  right  of  his  wife,  and  that  his  right 
must  be  initiate  in  the  lifetime  of  the  wife.  But  Lord 
Hardwicke  said,  that  as  a  trust  estate  would  not  bar  the 
husband  of  his  tenancy  by  the  curtesy,  the  question  was, 
whether  the  devise  to  the  wife,  being  for  her  separate  use, 
would  bar  him?  He  was  of  opinion  that  it  would  not, 
because  there  was  a  sort  of  seisin  in  the  wife ;  and  though 
Lord  Coke  had  said,  that  in  order  to  make  a  tenancy  by  the 
curtesy,  there  ought  to  be  a  right  in  the  husband  inchoate 
in  the  life  of  the  wife,  he  had  not  said  that  the  husband 
should  be  seised  of  the  rents  and  profits.  His  Lordship 
therefore  thought,  that  if  there  had  been  an  estate  tail  in 
the  wife,  the  husband  would  have  been  entitled  to  be  tenant 
by  the  curtesy,  though  the  Court  would  have  prevented  him 
from  intermeddling  with  the  rents  and  profits  during  her 
life.  The  case  was,  however,  decided  upon  other  grounds : 
it  was  held  that  the  wife  took  only  an  estate  for  life,  and 
consequently  that  the  husband  was  not  entitled. 

37.  In  the  subsequent  case  of  Hearle  v.  Greenbank  (a), 
the  testator  devised  his  estates  to  trustees  and  their  heirs 
for  the  separate  use  of  his  only  daughter  (a  married  woman) 
for  life,  and  upon  trust  to  permit  her  by  any  deed  or 
writing  to  give,  devise,  and  bequeath  the  estates  as  she 
should  think  fit.  The  wife  died,  having  had  issue,  and  an 
appointment  made  by  her  under  the  power  having  been 
held  void  on  the  ground  of  her  infancy,  it  became  a  question 
whether  her  husband   was  entitled  to   be  tenant  by  th^ 

(a)  3  Mk.  696 ;  1  Yes.  sen.  298. 
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curtesy.  Lord  Hardwicke  said,  that  as  the  reversion  in  fee 
descended  upon  the  wife  till  the  execution  of  the  power, 
she  had  the  inheritance ;  but  the  father  had  made  her  a  feme 
sole,  and  had  given  the  profits  to  her  separate  use:  what 
seisin  then  could  the  husband  have  during  the  coverture? 
He  could  neither  come  at  the  possession  nor  the  profits. 
There  was  no  equitable  seisin  of  the  husband ;  and  to  admit 
there  was,  would  be  directly  contrary  to  the  father's  in- 
tention :  and  therefore  neither  in  law  nor  equity  was  the 
husband  tenant  by  the  curtesy. 

38.  The  point  was  considered  in  the  case  of  Morgan  v.  Mor- 
gan (a),  where  an  estate  was  by  marriage  settlement  con- 
veyed to  trustees  in  fee,  upon  trust  for  the  separate  use  of 
the  wife  for  life,  with  power  to  her  to  appoint  the  fee  by 
deed  or  will;  and  for  want  of  appointment,  in  trust  for 
her,  her  heirs  and  assigns.  There  was  issue  of  the  marriage, 
and  the  wife  died  without  having  made  any  appointment, 
leaving  her  husband  surviving ;  and  a  question  arose  as  to  his 
right  to  curtesy.  Sir  John  Leach,  V.  C,  in  giving  judgment, 
observed  that  the  cases  of  Hearle  v.  Greenbank,  and  Roberts 
V.  Dixwell,  could  not  be  reconciled,  and  that  between  the 
conflicting  opinions  of  Lord  Hardwicke,  recourse  must  be 
had  to  principle  and  analogy.  The  husband  was  entitled  to 
be  tenant  by  the  curtesy  wherever  the  wife,  during  the  cover- 
ture, was  in  possession  of  an  equitable  estate  of  inheritance, 
and  had  issue  by  the  husband  capable  of  that  inheritance. 
There  was  no  doubt  here  that  the  wife  had  an  equitable  es- 
tate of  inheritance,  and  the  husband  must  therefore  be  entitled 
to  curtesy,  unless  it  could  be  held  that  the  direction  that  the 
wife  should  take  the  profits  for  her  separate  use  amounted  to 
an  express  intention  to  exclude  him.  He  might  in  equity  be 
wholly  excluded  from  the  enjoyment  of  his  wife's  property, 
by  a  direction  that  he  should  not  be  tenant  by  the  curtesy,  as 
in  Bennet  v.  Davis.(6)      Here  he  was  only  partially  excluded. 

(a)  5  Madd.  408.  (b)  2  P.  W.  816>  supra,  p.  137. 
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The  Court  would,  according  to  the  intention  of  the  settle- 
ment, have  restrained  him  from  interference  with  the  rents 
and  profits  during  the  life  of  the  wife ;  but  there  being  no 
further  exclusion  expressed  in  the  settlement,  the  Court  had 
no  authority  to  restrain  him  from  the  enjoyment  of  his 
general  right  as  tenant  by  the  curtesy  in  the  equitable  in- 
heritance of  the  wife. 

39.  The  authority  of  Morgan  i\  Morgan  was  recognised  by 
Sir  L.  Shadwell,  V.  C,  in  the  late  case  of  FoUett  v.  Tyrer.  (a) 
In  that  case  an  estate  was  by  marriage  settlement  conveyed 
to  a  trustee  in  fee  in  trust  for  the  separate  use  of  the  wife  for 
life,  with  remainder  as  she  should  by  deed  or  will  appoint, 
with  a  limitation  in  default  of  appointment  to  the  use  of  her 
right  heirs,  with  power  to  the  trustee  to  sell  the  estate,  and 
invest  the  proceeds  of  sale  in  real  estates  to  be  held  upon  the 
same  trusts.  The  wife  died,  without  having  exercised  the 
power,  leaving  her  husband  and  a  son  surviving.  The 
trustee  afterwards  sold  the  estate,  and  it  was  held  that  the 
husband  was  tenant  by  the  curtesy  of  the  purchase-money. 

(a)  14  Sim.  125 ;  13  Law  J.  N.  S.  Chan.  441 ;  8  Jur.  528. 
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SECTION  m. 

OF  THE  INCIDENTS,  PRIVILEGE^  AND  POWERS  BELONGING 
TO  THE  ESTATE  OF  TENANT  BY  THE  CURTESY,  AND  HIS 
LIABILITY   IN   RESPECT   OF   IT. 


1.  Entitled  to  emblements, 

3.  And  to  removal  of  outstanding 

term, 

4.  8  4-9  Vict  c.  112. 

6.  Subject  to  unfe^s  incumbrances. 

7.  Must    keep    down    interest    of 

charges, 

8.  Mag  present  to  living, 

9-  Liable  formerly  to  writ  of  par» 
tition, 

10.  Now  abolished  bg  S  ^  A  fF.  4, 

c.  27. 

1 1.  Suit  for  partition  bg  or  against 

tenant  bg  the  curtesg. 

12.  Election  bg  tenant  bg  the  cur- 

tesg :  Cavan  v.  Pulteneg, 


13.  Mr,  Jacob* s  remarks  thereon, 

14.  Liable  formerly    to    action    of 

waste, 

16.  Now  abolished, 

17.  How  husband  mag  be  sued  for 

waste  during  his  life, 

18.  His  executors  mag  be  sued  after 

his  death, 

19.  Satisfaction  for  waste  in  equity, 
22.   Whether  liable  for  permissive 

waste, 

25.  Liability  for  accidental  fire, 

26.  May  grant  leases  for  years, 

27.  And  by  copy  of  court  rolL 

29.  His  tortious  conveyances, 

30.  Protector  of  settlement. 


1.  Tenant  by  the  curtesy,  as  other  tenants  for  life,  is  en- 
titled to  emblements,  and  may  dispose  of  them  by  his  will ; 
and  if  he  make  no  such  disposition,  they  will  belong  to  his 
executor  or  administrator,  (a) 

2.  It  has  been  long  established  that  he  is  entitled  to  the 
interference  of  a  Court  of  Equity  for  the  removal  of  a  satisfied 
term  of  years,  which  would  prejudice  his  title  in  a  Court  of 
Law,  whether  such  term  be  outstanding,  or  assigned  to  attend 
the  inheritance. 

3.  Thus,  in  Snell  v.  Clay  (6),  the  plaintifi^,  as  tenant  by  the 
curtesy,  brought  his  bill  to  be  relieved  against  a  term  for 
years  that  was  assigned  in  trust  to  attend  the  inheritance, 


(a)  2  Bl.  Com.  122. 


(6)  2  Verm  324. 
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and  had  been  set  up  by  the  heirs  at  law  in  bar  to  his  title  ; 
and  it  was  decreed  accordingly  at  the  Rolls,  with  costs  at  law 
and  in  equity ;  and  that  the  term  should  not  be  made  use  of 
agdnst  him  by  the  heirs  at  law,  and  the  decree  afterwards 
confirmed  upon  appeal  to  Lord  Keeper  Somers. 

4.  But  the  law  as  to  satisfied  terms  of  years  has  been 
greatly  altered  by  the  8  &  9  Vic.  c.  112,  whereby  it  is 
enacted,  that  any  satisfied  term  of  years  which,  either  by 
express  declaration  or  construction  of  law,  shall,  upon  the  31st 
day  of  December  1845,  be  attendant  upon  the  inheritance,  is 
on  that  day  absolutely  to  determine,  with  the  exception  that 
every  term  of  years  which  shall  be  attendant  by  express  de- 
claration, although  made  to  determine,  is  to  afiTord  to  every 
person  the  same  protection  as  it  would  have  afforded  him  if 
it  had  continued  to  subsist,  but  had  not  been  assigned  or 
dealt  with  after  the  31st  day  of  December  1845,  and  is  for 
the  purpose  of  such  protection  to  be  considered  in  every  court 
of  law  and  of  equity  as  a  subsisting  term. 

And  every  t^rm  of  years  then  subsisting  or  thereafter  to 
be  created,  becoming  satisfied  after  the  31st  day  of  December 
1845,  and  which  either  by  express  declaration  or  construction 
of  law  shall  after  that  day  become  attendant  upon  the  in- 
heritance, is  immediately  upon  the  same  becoming  attendant 
absolutely  to  determine,  (a) 

5.  An  estate  by  curtesy  is  considered  in  many  respects  as 
a  continuation  of  the  estate  of  the  wife.  The  consequence  is, 
that  her  husband  takes  it  after  her  deaths  with  all  the  in- 
cumbrances which  would  affect  it  in  her  possession  if  she  were 
living. 

6.  Thus,  where  a  woman  tenant  in  tail  acknowledged  a 
statute,  then  married,  had  issue,  and  died,  it  was  adjudged, 
as  Noy  says,  that  the  lands  might  be  extended  in  the  hands 
of  tenant  by  the  curtesy ;  and  even  of  the  issue  in  tail,  during 

(a)  See  Doe  d.  Cadwallader  v.  11  Jur.  131 :  and  Doe  d.  Hall  v. 
Price,  16  Law  J.  N.  S.  Ex.  159 ;     Moulsdale,  16  Law  J.  N.  S.  Ex.  169. 
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the  life  of  the  tenant  by  the  curtesy,  if  he  surrender  his  life- 
estate,  (a) 

7.  But  the  interest  of  tenant  by  the  curtesy  being  merely 
for  his  life,  as  we  have  seen,  he,  as  every  other  tenant  for 
life,  will  be  obliged  in  equity,  at  the  instance  of  the  owner  of 
the  inheritance,  to  keep  down  the  interest  of  the  charges 
upon  the  estate,  (b) 

8.  Another  consequence  of  the  interest  of  tenant  by  the 
curtesy  being  considered  a  continuation  of  his  wife's  estate 
is, — that  if  there  be  coparceners  of  an  advowson,  and  the 
wife  is  the  eldest  parcener,  and  they  cannot  agree  to  present ; 
the  eldest  being  entitled  to  the  first  turn,  if  she  die  before 
its  arrival,  her  husband,  in  respect  of  the  estate  which  he 
enjoys  in  her  right  by  the  curtesy,  will  be  entitled  to  the 
presentation  in  the  same  manner  as  she  would  have  been  had 
she  been  then  living,  (c) 

9.  So  also  a  writ  of  partition,  by  the  common  law,  lay 
against  tenant  by  the  curtesy,  which  could  not  have  been 
the  case  unless  his  estate  were  considered  a  continuation  of 
that  of  his  wife,  (d)  But  since  he  was  not  strictly  a  parcener, 
he  could  not  have  had  that  writ  by  the  common  law,  for  it 
lay  only  for  coparceners ;  however,  by  the  statute  of  the  32d 
of  Henry  8.  (e),  he  or  his  alienee  might  have  had  the  writ.  (/  ) 

10.  But  the  writ  of  partition  has  been  abolished  by  the 
3  &  4  W.  4.,  c.  27  {g)y  and  partition  can  only  be  effected  by 
having  recourse  to  a  Court  of  Equity. 

11.  It  would  seem  that,  as  in  the  case  of  other  tenants  for 
life  (A),  a  Court  of  Equity  will  decree  a  partition  on  a  suit 
instituted  either  by  or  against  a  tenant  by  the  curtesy. 

12.  We  may  here  notice,  as  another  consequence  of  the 
interest  of  tenant  by  the  curtesy  being  considered  a  con- 

(a)  Dyer,  51  b.  n.  17.  (/)  Co.  Litt  175  b. 

(b)  1  Atk.  606.  (g)  Sec.  36. 

(c)  Co.  Litt  166  b. ;  Cro.  Eliz.  19.  (A)  See  Hobson  v.  Sherwood,  4 

(d)  Co.  Litt  175.  Bear.  184:  and  Gkiskell  v.  Gaskell, 

(e)  Chap.  82.  6  Sim.  643. 
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tinnation  of  his  wife's  estate,  that  when  the  wife  and  her 
husband  tak6  property  under  a  will,  and  an  estate  tail  to 
which  she  is  intitled  is  disposed  of  by  it,  so  as  to  put  her  to 
an  election  (a)  between  her  own  estate  and  the  testamentary 
disposition  ;  if  she  choose  her  own  estate,  and  give  up  the  be- 
quest made  in  her  favour,  her  husband  will  not  be  obliged  to 
elect  between  his  tide,  as  tenant  by  the  curtesy  of  the  estate 
tail,  and  the  bequests  given  to  him  by  the  will ;  the  reasons 
for  which  appear  from  the  case  of  Cavan  v.  Pulteny.  (b)  There 
A  was  tenant  for  life,  with  a  leasing  power,  remainder  to 
his  son  in  tail,  with  such  limitations  over  as  to  vest  in  B, 
wife  of  C,  an  estate  tail.  A  made  leases  not  pursuant  to  the 
power.  A  erroneously  supposing  that,  by  acts  done  by 
himself  and  son,  he  had  a  power  by  will  absolutely  to  appoint 
the  ^[itailed  estates,  devised  them,  after  surviving  his  son,  to 
B  in  strict  settlement,  remainder  to  D  in  like  manner ;  and 
after  some  bequests  in  favour  of  B  and  C,  he  made  D 
residuary  legatee.  B  elected  her  estate  tail,  and  renounced 
all  benefits  under  the  will.  C,  her  husband,  accepted  the 
provisions  made  by  it  for  him;  and  the  following  points 
were  decided: — That  by  B's  election  to  take  her  estate  tail, 
C, her  husband,  was  intitled  to  curtesy; — that  C  was  not 
put  to  his  election  between  what  he  took  under  the  will 
and  his  curtesy,  because  he  was  to  be  considered  as  a 
stranger,  and  was  intitled  to  curtesy  as  a  continuation  of 
his  wife's  estate,  for  which,  in  consequence  of  her  election, 
she  had  made  compensation  to  the  devisees,  by  the  renun- 
ciation of  what  she  took  under  the  wiU ;  and  that  the  reme- 
dies of  the  lessees  were  against  the  testator's  assets  under 
the  covenants  in  their  leases. 
13,  Upon  this  case  Mr.  Jacob  remarks  (c),   **  Here  the 


(a)  For  the  doctrine  of  Election,         (b)  2  Yes.  Jun.  545 ;  3  Yes.  384. 
«ee  1  Jar.  WiUs,  385 :  and  chap.  21.         (c)  1  Rop.  H.  &  W.  26.  n. 
infra. 

VOL.  I.  L 


146   EFFECT  OF  ELECTION  BY  WIPE  TENANT  IN  TAIL. 

circumstance  that  compensation  had  already  been  made  to 
the  disappointed  devisees,  was  a  sufficient  answer  to  their 
claims ;  but  the  judgment  of  Lord  Rosslyn  furnishes  this 
principle — that  a  person  who  takes  a  derivative  interest, 
emanating  from  an  estate  held  in  opposition  to  the  will,  may 
nevertheless  accept  benefits  under  it.  (a)  This  principle  is 
supported  by  the  case  of  White  v.  White  (6),  where  the  tes- 
tator, by  a  will,  purporting  to  devise  a  settled  estate,  gave  a 
legacy  to  his  nephew.  The  estate  vested  in  the  testator's 
brother,  and  on  his  death  descended  to  the  nephew,  as  issue 
in  tail ;  and  he  was  held  entitled  to  take  both  the  legacy  and 
the  estate.  He  was  not  bound  to  elect  at  the  testator's 
death ;  and  the  estate  coming  to  him  subsequently  by  a  title 
paramount,  did  not  alter  his  rights.  This  decision  was  re- 
cognised  in  Highway  v.  Banner  (c),  where  the  distinction  is 
pointed  out  between  the  situation  of  the  issue  in  tail,  and  of 
remaindermen  in  this  respect;  the  latter  taking  distinct 
interests  by  separate  rights,  elect  separately,  (d) 

"In  Noyes  v.  Mordaunt  («),  the  defendant  Elizabeth 
claimed,  as  tenant  in  tail,  against  the  will  of  her  father,  a 
moiety  of  a  settled  estate.  One  third  of  that  moiety  vested 
in  her  on  the  death  of  her  sister  Mary,  to  whom  it  had  de- 
scended from  the  father.  The  defendant  was  put  to  her 
election  as  to  the  whole  moiety ;  and  the  case  may  therefore, 
at  first  sight,  appear  to  militate  against  the  principle  alluded 
to  above.  But  it  is  necessary  to  attend  to  the  circumstance 
that  the  defendant  also  inherited  from  her  sister  Mary  a 
portion  of  another  estate,  devised  to  her  by  the  fiaither ;  and 
this  descended  to  the  defendant,  subject  to  the  same  obli- 
gation to  elect  which  attached  upon  it  in  the  hands  of  Mary." 

14.  It  has  been  doubted  whether  tenant  by  the  curtesy 
was  punishable  for  waste  at  common  law.  (/)     However,  by 

(a)  See  3  Ves.  886.  Jim.  693  :  and  see  Ward  v.  Baugh, 

(b)  2  Dick.  522.  4  Yes.  623. 

(c)  1  Bro.  C.  C.  584.  (e)  2yeni.  581 ;  Gilb.  Eq.  Rep.  2. 
(cf)  Wilson  V.  Townshend,  2  Yen.  (/)  Sec  Co.  Litt.  53  ft. :   and  2d 
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the  statute  of  Gloucester  (a),  it  was  enacted  that  an  action 
of  waste  might  be  brought  against  him  that  holdeth  by  law  of 
England,  or  otherwise,  for  term  of  life. 

15.  Such  is  the  privity  between  tenant  by  the  curtesy  and 
the  heir,  that,  according  to  the  common  law,  if  both  of  them 
had  conveyed  away  their  estates,  no  action  of  waste  could 
have  been  supported  against  tenant  by  the  curtesy,  except 
by  the  heir ;  but  by  the  statute  of  Gloucester  remedy  was 
pven  to  the  grantee  of  the  reversion  against  tenant  by 
the  curtesy  so  long  as  that  estate  continued,  and  afterwards 
against  his  alienee.  Yet,  whilst  the  heir  did  not  part  with 
his  reversion,  tenant  by  the  curtesy  remained  liable  to  an 
action  of  waste  at  the  suit  of  the  heir,  although  he  might 
have  assigned  his  interest  before  the  waste  was  committed, 
because  that  case  was  not  provided  for  by  the  statute,  and 
the  common  law  continued  unaltered,  (b) 

16.  But  the  action  of  waste,  which  had  long  fallen  into 
disuse  (c),  has  been  abolished  by  the  8  &  4  W.  4.  c.  27  (d) ; 
and  now  the  only  remedy  for  waste  is  an  action  on  the  case 
in  the  nature  of  waste,  (e) 

17.  In  respect  of  his  liability  to  make  satisfaction  for 
waste  committed,  tenant  by  the  curtesy  stands  on  the  same 
footing  as  other  tenants  for  life.  During  his  life  he  may  be 
sued  for  damages  by  an  action  on  the  case,  and  the  value  of 
the  timber  or  other  property  acquired  by  the  waste  may  be 


Inst  30  6.    As  to  what  will  be  con->     in  tail.  Bacon  v.  Smith,  1  Q.  B.  345 ; 
sidered  waste^  see  Co.  Litt.  53 :  and     4  Per.  &  D.  661 :  whereas  the  action 


1  Crn.  Dig.  p.  115,  et  seq.  4th  ed.  bj 
White. 

(a)  6  Edw.  I.  chap.  5. 

lb)  3  Rep.  23  b. :  Fitz.  N.  B.  56. 

{e)  Perhaps  the  latest  case  is  that 
of  Harrow  School  v.  Anderton,  2 
Bos.  &  P.  86. 

(d)  Sec  36. 

(e)  This  action  maj  be  brought 
bj  the  reversioner  or  remainderman 
for  life  or  years,  as  well  as  in  fee  or 


for  waste  could  only  have  been 
brought  by  him  who  had  the  imme- 
diate estate  of  inheritance  in  re- 
version or  remainder,  or  his  assignee. 
Accordingly,  the  injury  must  have 
been  laid  as  committed  to  the  dis" 
herison  of  the  person  entitled  to 
such  inheritance,  and  it  would  have 
been  erroneous  to  have  omitted  such 
a  statement  For  a  form  of  the 
writ,  see  Fitz.  N.  B.  55  G. 
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recovered  against  him  in  an  aetion  of  trover,  or  by  a-bill  in 
equity  for  an  injunction  and  account ;  and  if  the  property 
thus  acquired  has  been  sold,  it  seems  that  an  action  of  as- 
sumpsit will  lie  against  him  for  the  money  produced  by  the 
sale,  (a) 

18.  It  was  formerly  doubted  whether  the  assets  of  one 
who  had  committed  waste  were  liable  after  his  death,  on  the 
ground  that  waste  was  a  tort,  the  remedy  for  which  died  with 
the  person.  But  now,  by  3  &  4  W.  4.  c.  42  (J),  an  action  of 
trespass  or  trespass  on  the  case  may  be  brought  against  the 
executors  or  administrators  of  any  person  deceased  for  any 
wrong  committed  by  him  in  his  lifetime  to  another  in  respect 
of  his  property,  provided  that  the  injury  has  been  committed 
within  six  calendar  months  before  such  person's  death,  and 
the  action  be  brought  within  six  calendar  months  after  the 
executors  or  administrators  have  undertaken  the  adminis- 
tration of  the  estate. 

19.  Where  property  is  gained  by  a  wrongful  act,  the 
party  injured  may  waive  the  tort,  and  have  recourse  to  the 
action  of  assumpsit  (c),  which  survives  against  the  exe- 
cutors ;  an  action  will  therefore  lie  against  the  executors  of 
a  tenant  for  life  for  the  produce  of  waste  committed ;  and 
as  the  demand  is  recoverable  out  of  assets,  it  seems,  as  Mr. 
Jacob  observes  (d),  that  a  bill  in  equity  will  lie  for  the  same 
purpose,  {e)  "  This,"  he  proceeds,  "  has  been  sometimes  ques- 
tioned, it  being  said  that  satisfaction  for  waste  committed  is  to 
be  decreed  in  equity,  only  where  an  injunction  is  prayed  for, 
upon  the  principle  that  as  Courts  of  Equity  entertain  juris- 
diction to  prevent  the  commission  of  further  waste,  they  may, 
to  prevent  multiplicity  of  suits,  at  the  same  time  give  a  remedy 

(a)  Hambly  v.  Trott,  Cowp.  371 :  (d)  1  Rop.  H.  k  W.  421.  it. 
Hony  V.  Hony,  1  S.  &  St.  568.  («)  Bishop     of     Winchester    v. 

(b)  Sec.  2.  Knight,  1  P.  W.  406 :  see  Garth  v. 

(c)  Hambly  v.  Trott,  Cowp.  371 :  Cotton,   3  Atk.  761 ;    1  Vea.  sen. 
see  Lightly  v.  Clouston,    1  Taunt.  524,546;  1  Dick.  183. 

112  :  Foster  t?.  Stewart,  3  M.  &  S. 
191. 
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for  the  waste  which  has  been  committed,  (a)  It  seems,  how- 
ever, to  be  a  question  open  to  much  doubt  whether  this  be  the 
only  principle  of  the  jurisdiction  (b) ;  if  it  be,  it  will  follow 
that  the  account  cannot  be  decreed  against  the  party  who  has 
committed  the  waste,  unless  one  of  the  objects  of  the  suit  be 
an  injunction ;  and,  therefore,  after  the  determination  of  his 
estate,  the  only  remedy  against  him  will  be  by  action,  (c) 
But  the  objection  that  the  demand  is  of  a  legal  nature  will 
not,  as  it  seems,  apply  after  his  death,  to  a  bill  in  equity 
to  affect  his  assets." 

20.  In  cases  of  equitable  waste  committed  by  a  tenant  for 
life,  it  has  been  decided  that  a  bill  in  equity  lies  against  his 
executors  for  an  account,  (d) 

21.  With  respect  to  permissive  waste  suffered  by  a  tenant 
for  life,  there  is  no  remedy  after  his  death,  (e) 

22.  It  seems  that  tenant  by  the  curtesy  was  punishable 
not  only  for  voluntary,  but  also  for  permissive  waste,  al- 
though it  does  not  appear  that  there  is  any  express  authority 
to  that  effect.  (/) 

23.  But  it  seems  to  be  doubtful  whether  an  action  on  the 
case  lies  for  permissive  waste.  The  contrary  has  been  decided 
by  the  Court  of  Common  Pleas,  in  the  case  of  a  tenant  at 
win  (g\  and  in  the  case  of  a  tenant  for  years  (h) ;  and  the 
Court  is  reported  to  have  laid  it  down  generally,  that  the 
action  would  not  lie  for  permissive  waste,  referring  to  the 
Countess  of  Shrewsbury's  case  {i)  in  support  of  that  opinion. 

(a)  3  Atk.  262 :  6  Ves.  89 :  9  (e)  Turner  r.  Buck,  22  Vin.  Ab. 
Yes.  346.  523.  pL  9:  Castlemain  v.  Craveu, 

(b)  See  Whitfield  r.  Bewit,  2  P.  ibid.  pi.  11  :  Lansdowne  v.  Lans- 
W.  240 :  Lee  v.  Alston,  1  Bro.  C.  C.  downe,  1  Jac.  &  Walk.  622. 

194  :  3  Bro.  C.  C.  37  :  1  Yes.  Jun.  (/)  See  Hargrave's  note  (t)  to 

78 :  Honj  v.  Honj,  1  S.  &  St  568.  Co.  Litt  57  a. 

(c)  Ab  in  Jesus  College  v.  Bloom,  (g)  Gibson  v.  Wells,  1  N.  R.  290. 
3  Atk.  262 ;  AmbL  54 :    see  3  Atk.  (A)  Herne  v.  Benbow,  4  Taunt. 
381.  764:  but  see  Harnett  v.  Maitland, 

(d)  Lansdowne  r.  Lansdowne,  1  16  Mees.  &  Wei.  257. 
Madd.116:  Qrmond  v.  Kjnnersley,  (t)  5   Co.   13  b:   Cro.  Eliz.  777, 
5  Madd.  369.  784. 
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But  the  decision  referred  to  was  confined  to  the  case  of  tenant 
at  will,  who,  from  the  nature  of  his  interest,  and  from  his  not 
being  within  the  statute  of  Gloucester,  6  Edw.  1.  c.  5,  was 
held  not  to  be  liable  for  permissive  waste  in  any  form  of 
action :  and  it  was  not  denied  that  the  action  on  the  case 
would  lie  against  one  who  by  law  was  bound  to  repair, 
which  appears  to  have  been  the  prevailing  opinion  previously 
to  the  two  cases  mentioned  above,  (a) 

24.  If,  however,  it  should  be  detemuned  that  this  action 
does  not  lie  for  permissive  waste,  since  the  action  of  waste 
has  been  abolished,  it  will  frequently  happen  that  there  will 
be  no  remedy  unless  relief  could  be  given  in  equity,  either  by 
a  decree  to  put  the  premises  in  repair,  or  by  the  appointment 
of  a  receiver  for  that  purpose.  In  general,  however,  Courts 
of  Equity  do  not  interfere  in  cases  of  permissive  waste,  as 
against  one  who  holds  by  a  legal  title  (&),  except  nnder  par- 
ticular circumstances,  (c) 

25.  If  tenant  by  the  curtesy  be  liable  for  permissive  waste, 
he  would  be  answerable  to  the  heir  for  the  destruction  of 
buildings  by  accidental  fire,  imless  he  were  protected  by  the 
statute  of  Anne  (^),  which  enacts  that  no  action  shall  be  pro- 
secuted against  any  person  in  whose  house  any  fire  shall  ac- 
cidentally begin ;  with  a  proviso  that  the  act  shall  not  defeat 
any  agreement  between  landlord  and  tenant.  This  act  being 
remedial,  and  the  language  so  general,  it  is  conceived  that  it 
would  include  the  tenant  by  the  curtesy  in  its  indemnity,  (e) 

26.  Tenant  by  the  curtesy  having  but  a  freehold  interest 
in  his  wife's  estate,  cannot  lawfully  dispose  of  it  for  a  longer 
period  than  during  his  life.  As  incident  to  that  estate,  he 
may,  after  his  wife's  death,  grant  leases  for  years  of  the  pro- 

(a)  See  Cheetbam  v.  Hampson^  (d)  6  Anne,  c.  31,  ss.  6, 7 :  the  pro- 

4  T.  R.  318  :  1  Saund.  323  a,  note :  irisions  of  this  act  were  extended  by 

2  Saund.  252  a,  note :  Jones  v.  Hill,  14  Geo.  3.  c.  78.  See  upon  these  acts, 

7  Taunt.  392;    1  B.  Moore,  100:  Viscount  Canterbury  v.  Att-Gen., 

Beale  v.  Saunders,  5  Scott,  58.  1  Ph.  306 :  Filliter  r.  Phippard,  17 

{b)  Wood  V.  Gaynon,  AmbL  395.  Law  J.  N.  S.  Q.  B.  89  ;  12  Jur.  202. 

(c)  Caldwell  v.  Bayle,  2  Mer.  408.  (e)  See  Harg.  Co.  Litt.  57  a,  note  1 . 
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perty,  which  will  continue  so  long  as  he  lives.  With  his 
life,  however,  they  will  so  completely  expire  as  to  be  inca- 
pable of  being  revived  or  confirmed  by  the  acceptance  of 
rent,  &c.  (a) 

27.  If  the  estate  holden  in  curtesy  be  a  manor,  tenant  by 
the  curtesy  is  lord  of  it  pro  tempore;  he  may  therefore 
grant  the  lands  holden  of  it  by  copy  of  court  roU,  at  the 
ancient  rents  and  services,  and  pursuant  to  the  custom  ;  and 
such  grants  will  bind  the  owner  of  the  inheritance,  {b) 

28.  Upon  the  whole,  whatever  a  mere  tenant  for  life  may 
do,  either  as  to  passing  or  charging  his  interest,  so  also  may 
a  tenant  by  the  curtesy. 

29.  Formerly,  if  tenant  by  the  curtesy  had  aliened  the 
estate  by  a  conveyance  at  common  law,  for  the  life  of 
the  alienee,  or  in  tail,  or  in  fee,  it  was  a  forfeiture  of  his 
estate,  and  the  heir  might  have  entered  upon  the  lands, 
and  defeated  the  title  of  the  alienee  (c)  ;  but  if  tenant  by 
the  curtesy  had  annexed  a  warranty  to  the  conveyance, 
and  the  heir  omitted  to  enter  during  his  life,  the  title  of  the 
alienee  would  have  been  complete,  {d) 

This  legal  fiction  being  attended  with  great  injustice  to 
the  heir,  a  remedy  was  given  by  the  statute  of  Gloucester,  {e) 
However,  the  heir  was  bound  when  he  had  at  any  time 
assets  from  his  father,  and  the  statute  did  not  provide  for 
the  fine  or  recovery  of  tenant  by  the  curtesy.  But  by  statute 
4  Anne  (/),  warranties  by  tenants  for  life  were  declared  to  be 
void  ;  and  by  the  3  &  4  W.  4.  c.  74.  fines  and  recoveries  have 
been  abolished. 

30.  Tenant  by  the  curtesy  may  be  the  protector  of  a 
settlement  under  the  late  act  for  the  abolition  of  fines  and 
recoveries,  {g) 

(a)  Miller  v.   Mainwaring,   Cro.         («)  6  £dw.  1.  c  3. 
Car.  398.  (/)  Cap.  16.  sec  21. 

{h)  4  Rep.  23  &.  (^)  3  &  4  W.  4.  c  74.  aec.  22. 

(e)  2  Inst  309. 

\d)  Co.  Litt.  8656,  3676 :  Vaugh. 
Rep.  391. 
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WHAT  WILL  DEFEAT  TH9 


SECTION  IV. 


HOW   CURTESY  MAT  BE   DEFEATED   AND    BARRED. 


1.  Birth  of  unfits  brother, 

3.  Entry  for  breach  of  condition, 

5.  Wif^e  endowment  of  her  mo- 

ther, 
7.  Eviction  oftoif^s  estate. 
9.  Fine  or  recovery  of  husband  and 

wife. 
10.  Effect  where  ^ne  reversed. 
12.  Feoffment  by  husband  on  con- 
dition and  entry. 

14.  Feoffment  before  issue,  and  re- 

mitter of  wife. 

1 5.  Curtesy  formerly  extinguished  by 

husband*  s  fine. 

16.  Or  by  his  tortious  conveyances. 

19.  Not  forfeited  by  his  adultery, 

20.  His    attainder  for  treason    or 

felony  a  forfeiture. 

21.  Effect  of  a  pardon  upon  hus- 

band^s  title  to  curtesy. 


22. 
24. 
27. 

28. 

29. 
30. 

31. 

32. 
34. 


35. 
36. 


Effect  of  pardon  on  the  title  of 
the  lord  by  escheat. 

Wife's  election  to  take  under 
will. 

Mr.  Jacob's  remarks  on  effect  of 
election  by  tenant  in  taiL 

Wife's  attainder  of  treason  be- 
fore birth  of  issue* 

After  birth  of  issue. 

Wife's  attainder  for  felony  after 
birth  of  issue. 

Her  attainder  for  felony  before 
birth  of  issue. 

54  G.3.  c.  145. 

Effect  of  charter  of  pardon  ob- 
tained by  wife  before  birth  of 
issue. 

Where  lands  acquired  after 
pardon. 

Reversal  of  attainder. 


I,  If  the  possession  of  the  wife  be  defeated  by  the  birth 
and  entry  of  her  brother,  a  posthumous  son,  the  title  of  the 
husband  to  curtesy  must  fail. 

2.  But  if  the  brother  die  without  issue  before  the  wife, 
and  the  husband  re-enter  during  the  marriage,  this  will 
revive  his  right  to  curtesy,  (a) 

3.  If  the  wife's  seisin  be  defeasible  by  a  condition  annexed 
to  the  grant,  and  the  condition  be  broken,  and  the  donor 
enters,  the  husband's  right  to  curtesy  will  be  defeated, 
because  the  donor  resumes  his  original  and  former  estate,  by 


(a)  2  Bro.  Curtesj,  fo.  249  *.  pi.  13. 
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which  resumption  the  seisin  of  the  wife  is  the  same  as  if  it 
had  never  existed,  it  being  by  the  donor's  re-entry  defeated 
oi  mginCj  with  all  the  rights,  charges,  and  incumbrances 
attaching  to  it  before  the  condition  was  broken. 

4.  Thus,  if  an  estate  be  given  to  a  married  woman  in  fee, 
upon  condition  that  in  case  she  do  not  pay  to  B.  1000^ 
within  five  years,  the  donor  may  enter ;  if  she  do  not  pay 
the  money,  and  entry  is  made,  the  donor  becomes  seised  of 
his  estate,  as  if  such  grant  had  never  been  made ;  and  the 
wife's  possession  being  thus  defeated  as  if  it  had  never  com- 
menced, there  is  no  seisin  upon  which  the  husband  can 
found  a  claim  to  curtesy. 

5.  An  instance  of  the  defeazance  of  the  wife's  seisin  by  a 
prior  title,  and  consequently  of  the  husband's  right  to  curtesy, 
occurs  in  her  endowment  of  her  mother,  because  by  such 
endowment,  which  affirms  the  mother's  title  to  dower,  which 
commenced  before  the  wife's  marriage,  the  wife's  seisin  became 
in  fact  that  of  a  reversion  upon  an  estate  for  life,  which,  as 
we  have  seen,  is  not  such  a  seisin  as  will  entitle  the  husband 
tocurte^. 

6.  But  if  the  mother  die  before  the  daughter,  the  estate 
for  life  determining  by  that  event,  if  the  husband  re-enter 
during  the  life  of  his  wife,  his  title  to  curtesy  will  revive,  (a) 

7.  The  recovery  of  the  wife's  estate  in  an  action  against 
the  husband  and  wife  will  defeat  the  husband's  title  to 
curtesy,  in  consequence  of  the  eviction  of  her  seisin,  and 
possession. 

8.  But  if  the  recovery  be  afterwards  reversed,  the  husband 
will  be  entitled  to  curtesy.  (6) 

9.  So  the  husband's  title  to  curtesy  would  have  been  defeated 
if  he  and  his  wife  had,  under  the  old  law,  joined  in  a  fine  or 
a  common  recovery;  the  effect  of  such  acts  being  to  pass  or 
extinguish  all  rights  and  titles  whatsoever. 

(a)  Co.  Litt.  31  a :  and  see  title        (6)  Perk.  sect.  475. 
"  Dower,''  infrdu 
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10.  But  if  they  had  concurred  in  a  fine  of  her  estate,  she 
being  then  under  the  age  of  twenty-one,  and  it  was  afberwards 
reversed  on  that  account,  her  husband  would  have  been 
entitled  to  curtesy,  upon  the  principle  that  he  was  so  in- 
titled  upon  the  reversal  of  a  judgment  against  him  and  his 

wife. 

11.  It  seems  to  have  been  once  a  question  whether  such  a 
fine  should  be  reversed  qiwad  the  wife  only,  and  not  against 
her  husband,  who  was  of  fall  age  when  it  was  levied.  But 
since  by  the  fine  the  husband  parted  with  nothing  separately 
from  his  wife,  and  were  it  to  be  reversed  only  against  her  it 
would  remain  as  the  husband's  sole  fine,  and  operate  as  a 
discontinuance  of  her  estate,  contrary  to  the  intention  of  the 
parties,  it  was  adjudged  in  the  case  of  Chamock  d.  Worsley  (a) 
that  the  fine  should  be  reversed  in  toto. 

12.  If  the  husband  under  the  old  law,  when  feoffments  had 
a  tortious  operation  (ft),  had  made  a  conditional  feofiment, 
and  had  entered  for  a  breach,  and  then  the  wife  had  died, 
his  right  to  curtesy  would  have  been  extinct  (c) ;  because, 
as  it  seems,  the  feoffinent  being  the  tortious  act  of  th6*husband, 
although  the  law  considered  it  in  regard  to  the  feoffee  as  a 
conveyance  of  the  actual  interest  of  the  wrong-doer,  yet  with 
respect  to  himself,  the  law  made  it  to  operate  as  an  extinction 
of  his  right ;  and  necessarily  so,  since  by  the  re-entry  he  did 
not  take  back  an  estate  in  right  of  his  wife,  but  the  possession 
of  the  wrongful  estate  created  by  the  discontinuance. 

13.  But  it  was  otherwise  if  the  feoffinent  had  been  before 
issue  had.  {d) 

14.  And  where  the  husband  had  aliened  by  feoffment  lus 
wife's  estate  of  inheritance  before  issue  bom,  and  had  retaken 
an  estate  in  the  lands  to  himself  and  wife,  so  that  the  latter 

(a)  Cro.  Eliz.  129 :  see  Fitz.  N.  B.  Vic.  c.  76,  wMch  contained  a  similar 

21 D.  provision. 

(6)  Now  taken  away  by  the  8  &        (c)  Co.  Litt.  30  b. 
9  Vic  c.  106,  repealing  the  7  &  8         {d)  Perk.  474. 


TOBTIOUS  CONVXTANCES.  155 

iras  miitted  to  her  ancient  or  former  estate,  and  that  then 
they  had  issue ;  the  husband  would  not  be  entitled  to  cur- 
tesy, although  his  right  to  it  had  no  existence  when  the 
feofiment  was  made,  but  which  would  have  accrued  after- 
wards upon  his  birth  of  the  issue,  if  no  feofiment  had  been 
made  (a);  for  the  husband,  by  his  tortious  discontinuance 
of  the  wife's  estate,  extinguished  all  hb  then  present  and 
future  rights,  in  the  face  of  which  the  law  would  not  allow 
him  to  derive  any  benej&t  from  his  wife's  remitter  to  her 
former  or  ancient  inheritance. 

15.  The  husband's  fine  had  a  similar  effect  in  extinguishing 
his  title  to  curtesy. 

1 6.  So  imder  the  old  law  he  would  have  forfeited  his  tenancy 
by  the  curtesy  by  an  alienation  of  the  estate  in  fee  or  in  tail, 
or  for  the  life  of  the  lessee,  and  the  person  entitled  to  the 
reversion  might  have  had  a  writ  of  entry  in  casu  consimiU  (b) 
by  the  statute  of  Westminster  the  2d. 

17.  The  alienations  which  would  have  created  such  for- 
fdtures  were  feoffments,  and  such  other  common-law  con- 
veyances as  had  the  effect  of  displacing  and  divesting  the 
estates  in  remainder  or  reversion,  a  conveyance  by  lease  and 
release  not  having  that  effect,  (c) 

18.  But  now  that  fines  and  recoveries  have  been  abo- 
lished {d)j  and  the  tortious  effect  of  feoffinents  has  been  taken 
away  (e),  no  mode  of  alienation  seems  to  exist  which  would 
cause  such  a  forfeiture. 

19.  The  husband's  estate  by  the  curtesy  will  not  be  forfeited 
by  his  adulteiy,  for  which  offence,  as  we  shall  hereafter  see  (/), 
the  wife  forfeits  her  dower.  The  reason  of  this  difference  be- 
tween curtesy  and  dower  is,  that  the  wife  is  expressly  deprived 
of  her  dower  by  statute  (flf),  whereas  there  is  no  law  by  which 

(a)  2  Bro.  Tenant  per  le  Curtesy,         (i)  By  the  3  &  4  W.  4.  c.  74. 

6 :  7  Vin.  Abr.  162.  pi.  2  :  Hob.  (e)  By  the  8  &  9  Vic.  c,  106,  and 
338.  7  &  8  Vic.  c.  76. 

(b)  Abolished  by  the  3  &  4  W.  4.        (/)  See  «  Dower,"  infra. 

c.  27.  sec.  36.  (^)  Stat,  of  Westminster  the  2d, 

(c)  7  T.  B.  277.  1 3  Edw.  1 .  chap.  34. 
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the  husband  incurs  a  forfeiture  of  his  title  to  curtesy  from 
such  misconduct  on  his  part,  (a) 

20.  But  the  husband's  attainder  of  treason,  or  other  capital 
felony,  will  disable  him  from  claiming  curtesy.  (6) 

21.  Upon  the  eflfect  of  a  charter  of  pardon  upon  the  title 
of  the  husband  to  curtesy,  Mr.  Roper  makes  the  following 
observations  (c) :  — 

"  There  is  little  to  be  found  in  the  books  respecting  the 
effects  of  a  charter  of  pardon  upon  the  title  of  the  husband 
to  curtesy :  and  the  following  observations  upon  the  subject 
are  founded  on  general  principles :  — 

"  Suppose  the  offence,  of  which  the  husband  is  attainted, 
to  be  high  treason ;  as  the  King  alone  is  interested  in  the 
forfeiture,  he  may  remit  it  (d),  and  restore  the  interest  that 
the  husband  had  in  the  estate ;  but  the  pardon  of  the  King 
does  not  remove  the  corruption  of  blood  that  preceded  such 
pardon.  It  seems,  however,  that  the  pardon's  effect  is  dif- 
ferent when  the  attainted  person  is  seised  of  the  estate,  and 
when  he  is  not  the  owner,  but  has  or  may  acquire  an  interest  in 
it  in  respect  of  the  owner's  seisin.  In  the  first  case,  it  would 
appear  that  the  pardon  not  removing  the  preceding  corrup- 
tion of  blood,  that  corruption  estops  the  claim  of  any  person 
to  an  interest  to  be  derived  from  the  attainted  person  in 
respect  of  his  seisin  prior  to  the  pardon,  a  doctrine  arising 
out  of  the  feudal  tenures,  and  founded  upon  the  relation 
between  lord  and  tenant,  (e)  But  there  being  no  such 
tenure  in  the  second  case,  it  seems  that  the  attainder  is 
to  be  considered  a  personal  disability  only,  a  pardon  for 
which,  by  removing  such  disability,  places  the  party  in  the 
same  situation  in  regard  to  his  rights  as  if  it  had  not 
occurred.  (/) 

"  Thus,  in  the  present  case,  the  estate  being  the  inheritance 

(a)  Sidney  r.  Sidney,  3  P.  W.        (d)  2  Bl.  Com.  254. 

269—276.  (e)  1  Leon.  3 :  Dyer,  140  b. 

{b)  Co.Litt.391.  (/)  15  East,  463:  13  Rep.  23: 

(c)  1  Bop.  H.  &  W.  46.  Co.  Litt  33 :  and  see  ''Dower,"  infra. 
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of  the  wife,  it  would  seem  that  whether  the  husband  had 
heritable  issue  before  his  attainder,  or  not  till  after  his  pardon, 
he  would  be  equally  intitled  to  curtesy  in  all  estates  of  in- 
heritance of  which  his  wife  was  seised  during  the  marriage." 

22.  Mr,  Roper  proceeds  to  remark  (a)  — 

"  When  the  attainder  is  for  a  capital  felony,  in  which  the 
crown  is  not  solely  interested,  but  the  lord  by  escheat  acquires 
a  title,  the  pardon  of  the  King  can  only  waive  the  forfeiture 
of  the  estate  for  a  year  and  a  day,  during  which  period  he 
was  iQtitled  to  hold  it;  after  that,  the  right  of  the  lord 
commenced  (b) ;  but  this  title  depends  upon  the  period  when 
heritable  issue  were  bom  to  the  husband. 

"  Accordingly,  if  the  offence  were  murder,  of  which  the 
husband  was  attainted,  and  he  had  issue  heritable  to  his 
wife's  estate  at  the  period  of  his  attaint,  the  lord  of  whom 
the  knds  are  holden  has  an  interest  by  escheat,  which,  it  is 
presumed,  cannot  be  affected  by  the  pardon;  for  after  the 
birth  of  the  issue  the  husband,  as  we  have  seen,  became  sole 
tenant  to  the  lord,  and  by  the  attainder  he  forfeited  his 
tenancy,  for  which  the  lord  might  enter  and  eject  him ;  it 
is  therefore  conceived,  that  under  those  circumstances  the 
royal  pardon  cannot,  by  the  removal  of  the  attainder  by  the 
grant  of  such  .  pardon,  place  the  husband  in  a  condition  to 
daim  curtesy  of  the  estate,  to  the  prejudice  of  the  lord  by 
escheat,  (c)  If,  however,  there  were  no  heritable  issue  at 
or  prior  to  the  attainder,  the  lord's  title  to  escheat  would 
not  arise ;  because  until  the  husband  have  such  issue,  he  is 
not  sole  tenant  to  the  lord ;  he  cannot,  therefore,  escheat 
the  tenancy  pro  defectu  teneniis,  for  the  wife  is  the  tenant, 
and  she  with  her  husband  must  do  homage  until  issue  be 
bom.  (d)  It  appears,  then,  that  the  lord  by  escheat  has  no 
immediate  title  to  the  estate  upon  the  husband's  attainder 
for  murder,  &c.,  under  the  above  circumstances.     But  the 

(a)  1  Rop.  H.  k  W.  47.  (c)  See  Co.  Litt.  351. 

(6)  See  2  BL  Com.  251,  for  the        (d)  2  Bl.  Com.  126. 
distinction  between  Forfeiture  and 
Escheftt. 
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King,  as  we  have  seen,  would,  in  such  a  case,  be  entitled  to 
the  profits  of  the  land  during  the  marriage  (a),  which  he 
may  remit  by  his  pardon  for  that  period." 

23.  The  remaining  subject  for  consideration  is  by  what 
acts  the  wife  alone  may  defeat  her  husband's  title  to  curtesy. 

24.  Where  the  wife  takes  property  under  a  will,  and  an 
estate  to  which  she  is  intitled  is  disposed  of  by  it,  she  may, 
by  her  election  to  take  under  the  will,  defeat  her  husband's 
right  to  curtesy. 

25.  It  is  to  be  inferred  from  the  judgment  deUvered  in 
the  case  of  Cavan  v.  Pulteny  (6),  that  if  the  wife  had  there 
elected  to  take  under  the  will,  her  election  (c),  although  she 
was  only  tenant  in  tail  of  her  own  estate,  would  have  bound 
her  husband's  right  to  curtesy,  and  the  interest  of  the  issue  in 
tail,  upon  the  principle  that  their  estates  being  derived  from 
her  who  had  an  absolute  right  of  property,  were  in  her 
power,  or,  as  expressed  in  the  judgment,  "  C's  interest  was 
totally  in  B,  his  wife's  power ;  the  whole  estate  being  in  her, 
her  election,  if  to  take  under  the  will,  enabling  her  to  dispose 
of  the  whole  estate  tail : "  so  that  after  B's  death  her  husband 
or  the  issue  in  tail  would  not,  according  to  this  doctrine,  be 
permitted  to  claim  the  intailed  estate,  and  prevent  it  from 
continuing  under  the  limitations  in  the  will.  It  was  not, 
however,  necessary  to  decide  either  of  the  above  questions, 
as  the  wife  elected  to  take  her  own  estate  tail,  and  to  relin- 
quish all  benefits  under  the  will. 

26.  In  the  case  of  Long  v.  Long  (ti),  the  question  whether 
the  election  of  tenant  in  tail  could  bar  the  issue  srose,  but 
was  not  necessary  to  be  decided ;  and  the  Court  observed 
that  the  point  admitted  of  much  argument. 

27.  Upon  this  subject  Mr.  Jacob  has  renuurked  {e)  — 

(a)  SuprH,  p.  112.  (d)  5  Ve8.447. 

(b)  Suprh,  p.  145.  (e)  1  Rop.  H.  h  W.  27  n. 

(c)  Upon  the  mode  of  eleetion  by 
married  women  in  a  suit,  see  Ap- 
pendix, No.  7. 
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^'  As  the  issue  in  tail  take  without  being  subject  to  equities 
arising  firom  acts  of  the  ancestor  subsequent  to  the  creation 
of  the  estate  tail  (a),  it  seems  difficult  to  contend,  that  a 
tenant  in  tail  can  bind  his  issue  by  electing  to  give  up  the 
estate,  unless  his  election  is  carried  into  effect  by  a  fine  or 
other  assurance  barring  the  entail.  In  Highway  v.  Banner  (6), 
where  it  was  argued  that  tenant  in  tail  of  a  copyhold  had 
made  a  conclusive  election,  the  argument  was  founded  on 
the  supposition  of  his  having  barred  the  estate  tail  by  a  sur- 
renda* ;  and  the  question  was  considered  in  the  same  light 
in  Roundell  v.  Currer.  (c)  If,  however,  the  benefits  given 
by  the  will,  which  impose  on  the  tenant  in  tail  the  necessity 
of  election,  happen  also  to  devolve  upon  the  issue  in  tail,  the 
latter  would  of  course  be  bound  to  elect,  as  in  Noyes  v.  Mor- 
daunt"  (d) 

28.  Where  the  wife  is  attainted  of  treason,  if  the  attainder 
happen  before  the  birth  of  issue,  and  the  wife  die  leaving 
issue,  her  husband  will  be  barred  of  his  curtesy. 

29.  But  if  there  had  been  heritable  issue  at  the  time  of 
the  attainder,  it  would  seem  that  such  attainder  would  not 
devest  the  husband's  estate  of  freehold,  acquired  by  the 
birth  of  issue,  expectant  upon  his  wife's  death,  (e) 

30.  With  respect  to  other  capital  felonies  committed  by 
the  wife,  in  which  the  lord  by  escheat  is  interested,  when 
she  is  attainted  after  the  birth  of  heritable  issue,  her  husband's 
estate  by  the  curtesy  affcer  her  death  will  not  be  defeated : 
for  the  tenancy  continues  notwithstanding  his  wife's  attainder, 
he  being  sole  tenant,  and  competent  alone  to  perform  all  the 
services  incident  to  the  tenure.  (/) 

31.  But  if  there  was  no  heritable  issue  previous  to  the 
attainder,  the  husband,  although  issue  was  subsequently 
born,  was  formerly  not  entitled  to  curtesy,  because  oa 

(a)  2  Yes.  Sen.  634.  (e)  1  Hale's  PL  Cr.  359.  '«Cur- 

{b)  I  Bro.  C.  a SS6.  teey/  fo.2496.  pL 3. 

(c)  2BraC.C.67;  1  Swul  388ii.        (/)  Co.Litt.40a. 

(d)  Supra,  ^146. 
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account  of  the  attainder  the  issue  could  not  by  possibility 
inherit  the  estate,  so  that  the  husband's  title  never  arose,  (a) 

32.  But  by  the  54  G.  3.  e.  145  (b)  it  is  declared  that  no 
attainder  for  felony  (except  for  the  crimes  of  high  treason, 
petit  treason,  or  murder,  or  of  abetting,  procuring,  or 
counselling  the  same)  shall  extend  to  the  disinheriting  of  any 
heir,  nor  to  the  prejudice  of  the  rights  of  any  person^  other 
than  the  offender,  during  his  natural  life  only. 

33.  Hence  it  seems  that  the  husband's  title  to  curtesy  will 
not  be  prejudiced  by  the  wife's  attainder  of  any  felony 
except  those  mentioned  in  the  statute,  one  of  which,  namely, 
petit  treason,  has  been  virtually  abolished  by  a  late  enact- 
ment, (c) 

34.  The  only  point  remaining  to  be  considered  is  the  effect 
upon  the  title  to  curtesy  of  a  charter  of  pardon  obtained  by 
the  wife ;  upon  which  subject,  as  Mr.  Roper  remarks  (.e2),  it 
seems  that  a  question  can  only  arise  where  the  husband  had 
no  heritable  issue  at  the  time  of  his  wife's  attainder. 

If,  then,  he  proceeds,  whilst  the  husband  has  no 
such  issue,  his  wife  be  attainted  of  any  of  the  offences 
which  would  estop  his  title  to  curtesy,  as  of  a  crime 
excepted  by  the  statute  of  G.  3.  before  referred  to,  and 
she  obtains  a  charter  of  pardon,  it  is  presumed  that 
such  pardon  would  not  place  the  husband  in  a  condition 
to  claim  curtesy,  at  her  death,  in  the  estate  of  which 
she  was  seised  at  the  time  of  the  attainder;  because  the 
pardon  did  not  remove  the  corruption  of  blood  that  such 
attainder  occasioned  previously  to  the  grant  of  the  pardon, 
which  could  only  be  done  by  act  of  parliament,  so  that  the 
attainder  remaining  in  force  as  to  the  lands  of  which  the  wife 
was  seised  before  the  pardon,  interrupts  her  husband's  title 
to  curtesy,  which  is  to  be  derived  fipom  her.  (e) 

(a)  Co.  Lite.  40  a.  {d)  I  Rop.  H.  h  W.  49. 

lb)  And  see  3  &  4  W.  4.  c.  106.  («)  See  1  Leon.  3,  pL  7 :  and  Gate 

sec  10.  V,  TVlseman,  D7er»  140i. 
(c)  9  G.  4.  c.  31.  sec.  2. 
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35.  But  of  lands  of  inheritance  acquired  by  the  wife  after 
the  pardon,  the  husband  will  be  intitled  to  curtesy  upon  the 
birth  of  heritable  issue  and  the  death  of  his  wife,  (a) 

36.  So  also  he  will  be  intitled  if  her  attainder  be  reversed, 
or  she  die  before  judgment  {b). 

(a)  Co.  Litt  392 :  Perk,  sect  387.     390  b.    See  further  on  the  subject 
{b)  4  Bl.  Com.  392 :    Co.  Litt     of  attainder,  <<  Dower/'  pott. 
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CHAPTER  XL 


OF  THE  HUSBAND'S   POWER   OVER   HIS  WIFE'S   REAL  ESTATES. 


SECTION  I. 

OF  DISCONTINUANCES  UNDER  THE  OLD  LAW  OF  THE  WIFFS 
ESTATE  BY  THE  HUSBAND,  AND  THE  REMEDIES  OF  THE 
WIFE  AND  THOSE  CLAIMING  UNDER  HER  AGAINST  SUCH  ACTS. 


1.  Discontinuance^  what, 

3.  Wife's  remedy  at  common  law. 

4.  Entry  given  to  wife  by  stat  32 

5.  Statute  liberally  construed, 

6.  Extends  to  joint  estate  of  huS' 

band  and  wife. 

7.  What  fines  relieved  against, 

9.  Reversion  or  remainder  of  wife 

within  statute, 
10.  Unless  where  recovery  by  hus- 
band tenant  in  taiL 


11.  Immediate  entry  where  wife  di- 

vorced, 

12.  Joint  feoffments  by  husband  and 

wife  within  statute. 

13.  Unless  where  fine  levied. 

14.  No  entry  under  statute  to  lord 

by  escheat, 

15.  Copyholds       whether      within 

statute. 

17.  Wife's  remedy  by  remitter, 

18.  Effect of3^4W,4.c, 27. 


1.  When  an  alienation  was  made  of  the  possession  to  the 
prejudice  of  the  person  having  the  right  of  property,  defea- 
sible by  action  only,  it  was  said  to  occasion  a  discontinu- 
ance, (a) 

2.  A  discontinuance  was  always  the  consequence  when  a 
tenant  in  tail,  or  a  husband  seised  in  right  of  his  wife  of  her 
inheritance,  aliened  by  fine  or  feoffment;  for  the  law  pre- 
suming, until  the  contrary  was  shown  in  a  court  of  justice, 
that  these  alienors  had  sufficient  interest  to  give  full  effect  to 


(a)  As  to  discontinuance,  see  the 
chnp.  in  Co.  Litt.  on  this  subject: 
also  Gilbert  on  Tenures,  107 :  and 
the  cases  of  Berrington  v.  Park- 


hurst,  13  East,  493 :  and  Doe  v. 
Finch,  4  B.  &  Ad.  283 ;  1  Nev.  h 
M.131. 
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their  conveyances,  did  not  allow  the  estate  of  the  conusee 
or  feoffee  to  be  defeated  by  entry. 

3.  Where  the  husband  thus  aliened  the  inheritance  of  the 
wife,  the  law  provided  for  her  after  his  death,  and  for  her  heirs 
or  issue  after  her  decease,  the  writs  of  cut  in  vitd  and  sur 
cm  in  vitd. 

4.  But  these  writs,  which  have  been  abolished  by  the  late 
statute  of  3  &  4  W.  4,  c.  27  (a),  had  before  that  enactment 
become  obsolete ;  for  by  a  statute  made  in  the  reign  of  King 
Henry  the  Eighth  (6),  entry  is  given  to  the  widow,  and  the 
persons  after  her  death  beneficially  interested.  The  act  de- 
clares, "  That  no  fine,  feoffment,  or  other  act  thereafter  to  be 
made,  suffered,  or  done  by  the  husband  only,  of  any  manors, 
&c.  being  the  inheritance  or  freehold  of  his  wife  during  the 
coverture,  shall  in  any  wise  be  or  make  a  discontinuance 
thereof,  or  be  prejudicial  to  the  wife  or  her  heirs,  or  to  such  as 
shall  have  right,  title,  or  interest  to  the  same  by  the  death  of 
such  wife  ;  but  that  the  wife,  or  her  heirs,  and  such  other  to 
whom  such  rights  shall  appertain  after  her  death,  may  enter 
into  such  manors,  &c.  according  to  their  rights  and  titles 
therein,  any  such  fine,  feoffment,  or  other  act  of  the  husband 
to  the  contrary  notwithstanding ;  (fines  levied  by  the  hus- 
band and  wife  whereunto  the  wife  is  party  and  privy  only 
excepted)." 

5.  This  being  a  remedial  statute,  it  has  been  construed  by 
courts  of  law  according  to  its  spirit  and  intention,  and  not 
according  to  the  letter. 

6.  Hence  it  has  been  held  to  extend  to  the  case  of  a  feoff- 
ment made  by  the  husband  of  an  estate  in  fee  simple  or  tail 
of  which  he  and  his  wife  were  during  the  marriage  jointly 
seised,  (c) 

7.  The  fines  relieved  against  by  this  statute  were  those 
without  proclamations. 

(a)  Sec.  36.  (c)  Grenelej's  case,  8  Rep.  142. 

{b)  32  Hen.  8.  chap.  28.  sect.  6, 
explained  bj  the  34  k  35  Hen.  8. 
chap.  22. 
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8.  Where  the  fine  was  with  proclamations,  the  widow 
must  have  entered  within  five  years  next  after  her  husband's 
death,  and  commenced  and  prosecuted  proceedings  with 
effect ;  otherwise  she  would  have  been  barred  by  the  statute 
of  Henry  7. ;  and  the  issue  in  tail  were  barred  from  the 
completion  of  the  fine,  the  statute  of  Henry  7.  estopping 
every  one  claiming  in  privity  to  the  conusor,  (a) 

9.  It  has  been  held  that  not  only  estates  of  the  wife  in 
possession,  but  reversions  or  remainders  limited  to  her,  are 
within  the  provisions  of  the  statute. 

If,  therefore,  the  wife  was  entitled  to  a  reversion  or  re- 
mainder  in  tail  or  for  life  expectant  upon  an  estate-tail  in  the 
husband,  she  might  have  entered  upon  his  death  without  issue 
notwithstanding  his  discontinuance  by  feoffinent ;  and  if  she 
neglected  to  do  so,  her  issue,  if  the  estate  be  in  tail,  and  each 
person  in  remainder,  when  there  were  any  such,  might  suc- 
cessively enter  so  soon  as  their  rights  to  possession  com- 
menced, (b)  And  if  the  discontinuance  had  been  by  a  fine 
with  proclamations,  the  wife  and  other  persons  in  remainder 
would  have  five  years  to  make  their  entries  from  the  periods 
when  their  respective  titles  to  the  possession  began. 

10.  However,  in  the  above  case,  if  the  husband,  tenant  in 
tail,  had  suffered  a  recovery,  the  remainder  to  the  wife  and 
all  other  remainders  would  have  been  defeated;  for  the 
statute  of  Henry  8.  provides  only  for  the  entry  of  persons 
having  la>vful  rights  and  titles  in  the  property  aliened  or 
discontinued ;  but  the  recovery  duly  and  legally  destroyed 
the  wife's  right  and  title,  and  all  others  in  remainder ;  and 
such  a  bar  incident  to  the  husband's  estate  in  tail  was  not 
intended  to  be  prevented  by  the  statute. 

Nevertheless,  if  the  husband  had  procured  himself  to  be 
impleaded  upon  a  feigned  title,  and  suffered  a  recovery  with- 
out voucher,  and  permitted  execution  to  be  taken  against 


(a)  Co.  Liu.  326 :  9  Rep.  140*  :        (*)  Co.  Litt  326  :  8  Rep.  144. 
Cro.  Car.  477 :  Dyer,  351  b. 
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himself  and  his  wife,  that  would  have  been  no  bar  to  the 
wife,  bat  she  might  enter,  (a) 

11.  If,  after  the  discontinuance  of  the  husband,  he  and  his 
wife  were  divorced  a  vinculo  matrimonii^  she  might  enter  im- 
mediately ;  for  the  coverture  was  determined,  the  marriage 
contract  dissolved,  and  the  wife's  right  to  the  possession 
commenced  from  the  completion  of  the  divorce.  (6) 

12.  Although  the  statute  mentions  feoffments  made  by  the 
husband  only,  from  which  it  might  be  inferred  that  a  joint 
feoflinent  by  him  and  his  wife  was  not  within  its  provisions, 
yet  the  contrary  construction  has  prevailed,  because  the 
wife's  joining  in  the  feoffment  being  a  void  act  so  far  as  con- 
cerned her  rights,  and  not  equivalent  to  a  fine  in  which  she 
was  separately  examined,  the  feoffment  was  in  truth  the  sole 
act  of  the  husband,  (c) 

And  upon  the  same  principle,  if  they  had  joined  in  a  deed 
of  bargain  and  sale,  which  was  afterwards  enrolled,  the  wife 
might  enter  after  her  husband's  death,  although  she  was  a 
party  to  the  deed ;  against  which  she  might  plead  non  eat 
factum,  (d) 

13.  Yet  if  the  wife  were  seised  in  tail  with  remainders 
over,  and  joined  with  her  husband  in  a  feoffment,  and  after- 
wards in  a  fine  to  the  feoffee,  the  feoffment  and  fine  would 
be  considered  as  one  assurance :  and  by  the  fine  the  entry 
of  the  wife  and  of  the  issue  would  be  barred.  The  wife, 
therefore,  being  barred  of  entry  at  her  husband's  death  by 
the  joint  fine  excepted  out  of  the  statute  of  Henry  8.,  it 
would  seem,  that  although  a  discontinuance  of  the  remainders 
was  effected,  stiU  the  persons  claiming  in  remainder  could 
not  enter  under  that  statute,  upon  the  wife's  death,  or  upon 
a  failure  of  issue ;  for  to  bring  the  case  within  the  statute, 
the  wife  must  have  a  right  of  entry  at  her  husband's  death,  {e) 

(a)  Co.  Litt  326 :  8  Bep.  144  :         (d)  10  Rep.  43. 
Touch8t46.  (e)  King  v.  Edwarda,  Cro.  Car. 

{b)  8  Rep.  145.  320. 

W  Co.  Litt.  326. 
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14.  The  statute  of  Henry  8.  did  not  to  extend  to  irre- 
gular entries,  as  Hobart  terms  them,  which  are  given  by  special 
statutes  diflfering  from  the  reasons  of  the  common  law. 

If,  therefore,  the  wife  died  without  heirs  after  her  husband's 
alienation  of  her  estate,  the  lord  by  escheat  could  not  enter 
under  the  authority  of  the  statute.  He  was  not  within  its 
contemplation ;  such  persons  only  being  so  who  had  rights  or 
interests  at  the  time  of  alienation,  and  whose  entries  were 
given  in  pursuance  of  them,  (a) 

15.  As  to  discontinuance  of  the  wife's  copyholds,  Mr. 
Roper  observes  (i),  "  Copyhold  lands  are  not  included  within 
the  letter  or  equity  of  the  statute,  and,  as  it  seems,  without 
prejudice  to  the  wife,  except  in  the  special  cases  after  men- 
tioned, since  the  husband  cannot  by  the  general  law  of 
copyholds  discontinue  his  wife's  estate  by  surrender;  for 
nothing  passes  to  the  surrenderee  but  what  the  surrenderor 
may  lawfully  part  with.  So  that  if  a  husband,  being  seised 
of  copyhold  lands  in  right  of  his  wife,  surrender  them  to  the 
use  of  a  person  and  his  heirs,  that  will  create  no  discontinu- 
ance, but  the  wife  may  enter  after  her  husband's  death,  (c) 
Since,  however,  custom  is  the  basis  of  the  rights  of  copy- 
holders, it  seems  (as  it  has  been  adjudged)  that  if  such 
custom  authorised  a  tenant  in  tail  of  copyholds  to  make  a 
discontinuance  by  surrender,  a  surrender  would  have  that 
effect  (d) ;  the  custom  in  this  instance  giving  an  effect  to  the 
surrender  in  passing  a  larger  estate  than  the  surrenderor  had, 
which  from  the  nature  of  such  instrument  it  would  not  other- 
wise have  possessed.  Copyholds,  then,  not  being  within  the 
statute,  the  wife,  in  instances  of  special  customs  enabling  her 
husband  to  discontinue  her  estate  by  surrender  if  left  to  her 
remedyatcommonlaw;  and,  according  to  £rishand  Rivers  («), 

(a)  Hob.  243—261.  (rf)  BaUen  r.  Grant,  Cro.  EH«. 

(b)  1  Rop.  H.  Sb  W.  62.  14S.  T17. 

(c)  4  Co.  23 :  GUb.  Ten.  17&—  (e)  Cro.  Eli*.  717. 
189 :  Bollock  v.  Diblej,  Moor's  Rep. 

596 :  Poph.  38 :  Knight  v.  Footman, 
Leon.  95 :  RdlL  Abr.  632. 
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she  may  have  the  writ  of  cut  in  vitdj  or  a  plaint  in  the  nature 
of  that  writ,  (a)  But  Chief  Baron  Man  wood,  according  to 
Saville  67,  said  that  copyhold  interests  were  within  general 
statutes  where  no  prejudice  was  done  to  the  custom,  and 
that  the  statute  of  Westnunster  the  2d,  chap.  4,  which  gave 
a  cm  in  vitd^  extended  to  copyholds.  (6)  " 

16.  The  action,  as  Mr.  Jacob  remarks  (c),  must  be  by  plaint 
m  the  Lord's  Court,  the  proper  remedy  for  copyholders,  {d) 

"  It  was  said,"  he  proceeds,  "  in  Collins  v.  Cancke  {e)y 
and  in  Dallison  (/),  that  the  wife's  estate  was  discon- 
tinued by  the  husband's  surrender;  but  the  contrary  is 
settled.  And  it  does  not  appear  to  have  been  decided 
that  custom  can  give  to  his  surrender  the  effect  of  a  dis- 
continuance. The  husband  may  by  custom  have  a  larger 
interest  in  his  wife's  copyhold  than  that  which  he  takes 
by  the  general  law.  {g)  And  in  such  case  his  surrender 
will  operate  to  the  extent  of  that  interest ;  but  in  general  a 
surrender,  though  followed  by  admittance,  has  no  wrongful 
eflFect,  but  leaves  the  party  entitled  at  liberty  to  enter.  (A) 
The  case  of  Bullen  v.  Grant  (i)  related  only  to  the  effect 
of  a  surrender  by  tenant  in  tail  of  a  copyhold,  which 
was  sometimes  said  to  be  by  custom  a  discontinuance* 
The  ancient  authorities,  which  are  much  at  variance  on 
this  subject,  were  considered  in  Carr  v.  Singer  (i),  and  it 
may  be  be  inferred  from  that  case  that  the  surrender  of 
tenant  in  tail  is  not  a  discontinuance,  but  that  when  it  has 
any  effect  beyond  his  life,  it  is  a  bar  of  the  estate  tail. 
If  the  husband's  surrender  could  in  any  case  operate  as 
a  discontinuance,  there  would  be  good  ground  for  contending 


(a)  DaL  1 16.  pL  8.  (g)  See  1  H.  BL  343 :  Watk.  Cop. 

(6)  S.  P.  Cro.  Car.  43  :  3  Co.  9  a :  vol.  ii.  p.  88,  n. 

Dyer,  264  a.  {h)  Cro.  EUz.  90 :   Watk.  Cop. 

(c)  1  Bop.  H.  h  W.  63,  n.  rol.  i.  p.  61. 

{d)  Co.  Lltt  60  a.  (t)  Cited  p.  166»  anii. 

(e)  Cro.  Jac  105.  (k)  2  Yes.  Sen.  603. 
(/)  116.  pL  8. 

K  4 
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that  the  case  would  be  within  the  statute  32  Hen.  8.,  and 
that  the  wife  might  therefore  enter,  (a)  " 

17.  Besides  the  remedy  given  by  the  above  statute  of 
Hen.  8.,  the  injury  done  to  the  wife  by  her  husband's 
discontinuance  was  occasionally  also  repaired  by  her  re- 
mitter. (J). 

18.  But  the  subject  of  this  section  will  in  a  short  time 
become  obsolete,  for,  by  the  3  &  4  W.  4.  c.  27  (c),  it  is  en- 
acted that  no  discontinuance  or  warranty  which  shall  be 
made  after  the  3l8t  day  of  December,  1833,  shall  defeat 
any  right  of  entry  for  the  recovery  of  land.  And  now  that 
fines  and  recoveries  have  been  abolished  (d)j  and  feoffments 
have  been  deprived  of  their  tortious  operation  (^),  no  modes 
of  conveyance  seem  to  exist  by  which  a  discontinuance  can 
be  effected. 


(a)  See  Cro.  Car.  48 :  Gilb.  Ten.        (c)  See.  39. 

184 :  Bacon  Ab.  "  Copyhold,"  C.  2.         (if)  By  the  3  St  4  W,  4.  c.  74. 

(b)  See  Appendix,  No.  8,   con-        (e)  7^8  Vict.  c.  76y  and  8  &  9 
taining    Mr.  Roper's    observations  Vic  c  106. 

upon  the  wife's  remitter. 
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SECTION  n. 

OP  FORFEITURE  OF  THE  WIFE'S  COPYHOLDS  BY  THE  HUSBAND, 
AND  OF  THE  EFFECT  OF  AN  ENFRANCHISEMENT  OBTAINED 
BY  HIM. 


2.  What  acts  wiU  be  a  farfeiiure. 

3.  WoMte. 

5.  Fine  or  feoffment 

8.  Lease  not  warranted  by  custom, 
11.  Nonperformance  of  services, 
13.  Lord  may  waive  forfeiture, 
1 5.  Distinction  between  acts  creating 
forfeiture  as  to  waiver. 


17.  Jurisdiction  of  equity  to  relieve 

against  forfeiture, 

18.  Mr,  Jacobus  remarks  thereon, 
20.  Neglect  or  refusal  of  wife  to  be 

admitted, 
22.  Effect   of  enfranchisement    of 
wife^s  copyholds  obtained  by 
husband. 


1.  Whether  the  husband  had,  under  the  old  law,  the  power 
of  making  a  discontinuance  of  his  wife's  copyhold  estates  has 
been  already  considered,  (a) 

2.  It  is  presumed  that  all  such  acts  of  the  husband  as  are 
ruinous  to  the  estate,  destructive  of  the  tenure,  or  tend  to 
deprive  the  lord  of  any  of  his  rights,  will  be  a  forfeiture  of 
the  wife's  copyhold  estate,  and  conclude  her  after  her  hus- 
band's decease.  The  duty  of  abstaining  from  all  such  acts 
may  be  considered  as  originating  in  conditions  annexed  to 
the  estate  at  the  time  of  its  original  grant,  which  are  obli- 
gatory upon  all  persons  who  succeed  to  the  property.  From 
the  observance  of  such  conditions  married  women  are  not 
exempted  (6),  for  since,  by  marriage,  which  was  their  own 
voluntary  act,  they  place  their  customary  estates  in  the  power 
of  their  husbands,  whom  they  substitute  tenants  to  the  lord 
in  their  places,  they  are  held  to  be  bound  by  all  the  conse- 
quences of  their  husband's  acts. 

3.  The  commission  of  waste  is  an  act  ruinous  to  the  estate, 
and  destructive  of  the  interest  of  the  lord ;  it  is  a  breach  of 


(a)  Antif  p.  166. 


(J>)  Co.  Litt.  246  *. 
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one  of  the  conditions  upon  which  the  continuance  of  the 
tenure  depends,  viz.  that  the  tenant  shall  do  no  injury  to 
the  inheritance,  under  the  penalty  of  forfeiting  his  estate ;  so 
that  it  is  to  be  expected,  from  what  has  been  said,  that 
authority  is  not  wanting  to  show  that  waste  committed  by 
the  husband  is  a  forfeiture  of  his  wife's  copyhold  estate. 

4.  Accordingly,  we  find  it  resolved  in  the  case  of  Clifton  v. 
Molineux  (a),  that  where  a  woman,  tenant  for  life  of  a  copy- 
hold, takes  a  husband,  who  commits  waste  against  the  custom 
of  the  manor,  and  dies,  the  estate  of  the  wife  is  utterly  for- 
feited by  the  act  of  her  husband. 

5.  So  also,  if  the  husband  had,  under  the  old  law,  levied  a 
fine  (not  afterwards  continuing  in  possession)  (&),  or  had  made 
a  feofiinent  of  his  wife's  copyhold  lands,  with  livery  of  seisin, 
without  which  no  estate  was  gained  by  the  feoffment,  and  there- 
fore no  forfeiture  incurred  (^),  that  would  have  been  a  for- 
feiture, for  by  those  modes  of  conveyance  the  tenure  was 

destroyed ;  they  operated  by  a  transmutation  of  the  possession, 
and  devested  the  lord  of  his  right,  passing  a  fee-simple  to 
the  conusee  or  feoffee,  ((i) 

6.  But  fines  are  now  abolished,  and  since  the  8  &  9  Vic. 
c.  106,  a  feofiment  will  not  cause  a  forfeiture. 

7.  The  husband's  conveyance  by  lease  and  release,  or 
bargain  and  sale,  the  effect  of  which  assurances  are  to  passthe 
interest  which  the  releasor  or  bargainor  had  a  right  to  con- 
vey, and  no  more,  will  not  be  a  forfeiture ;  here  the  husband 
being  merely  tenant  at  will,  according  to  the  custom  of  the 
manor,  had  a  right  to  convey  nothing.  Moreover,  as  Mr. 
Jacob  remarks  (e),  ^^as  a  bargain  and   sale   operates  only 


(a)  4  Rep.  27 :   1  Roll.  Abr.  509,  a  change  of  possession  it  does  not 
pi.  40.  bar  the  lord.    The  point  was   not 

(b)  This     qualification    to     the  noticed  by  the  other  judges, 
general  rule,  that  a  fine  by  a  copy-  (c)  Co.  Litt.  59  a :   ibi^L  note  3 : 
holder  is  a  forfeiture,  was  suggested  Watk.  Cop.  vol.  i.  p.  327. 

by  Mr.  Justice  Buller  in  Doe  v.  (</)  Doe  d,  Tarrant  v.  HeUier,  S 

Hellier,  3  T.  R.  173,  on  the  ground  T.  R.  162 :  Litt  sect  74. 

that  where  the  fine  is  levied  without  (e)  1  Rop.  H.  &  W.  82  fi. 
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under  the  Statute  of  Uses,  and  as  a  copyholder,  being  a 
tenant  at  will,  cannot  be  seised  to  an  use,  his  bargain  and 
sale  passes  no  legal  interest*  The  same  reason  applies  to  a 
conveyance  by  lease  and  release  where  the  lease  is  made  in 
the  usual  way,  by  a  bargain  and  sale/'  These  conveyances, 
therefore,  being  inoperative,  occasion  no  forfeiture,  (a) 

8.  It  has  been  decided  (b)  that  if  the  husband  grant  a 
lease  of  his  wife's  copyhold  estate  not  warranted  by  the 
custom,  the  forfeiture  will  cease  with  his  life,  and  that  his 
wife  shall  have  the  land  afterwards. 

9.  Mr.  Boper  remarks  (c)  that  this  determination  may 
probably  appear  to  the  reader  as  an  exception  to  the  general 
principle,  since  such  a  lease  is  a  breach  of  the  custom,  and 
incompatible  with  the  tenancy,  as  it  passed  a  common-law 
interest.  That  if  the  copyhold  had  been  the  husband's 
estate  it  would  have  been  absolutely  forfeited  (d);  and 
as  the  wife  by  her  intermarriage  gave  her  husband  equal 
power  over  her  copyhold  property,  then  why  the  same  acts 
should  not  produce  the  same  effects  in  both  cases  does  not 
appear. 

10.  The  reason  given,  as  Mr.  Jacob  notices  (^),  is  because 
''  this  act  is  a  tort  to  the  feme  as  well  as  to  the  lord,  and 
when  there  is  a  tort  to  the  feme  it  is  not  reasonable  that  it 
should  be  a  forfeiture  of  her  estate."  (/) 

11.  Other  conditions  annexed  to  the  copyholder's  estate 
are,  the  performance  of  all  the  services  prescribed  by  the 
custom.  These  conditions  are  equally  obligatory  upon  a 
feme  copyholder,  and  it  follows  that  if  her  husband  wilfully 
break  any  of  them,  a  forfeiture  of  her  estate  may  be  the 
consequence,  (g) 

(a)  Gilb.  Ten.  255.  Cro.  Jac.  301 :  Cro.  Car.  283:  Bulstr. 

{b)  Saverne  v.  Smith,  Cro.  Car.  215  :  4  East,  221 :  2  Taunt.  52 :  and 

7 :  and  see  "  Leases  of  wife's  estates/'  Co.  Litt.  59)  in  notis. 

infrd.  (0  1  Rop.  H.  &  W.  83.  n. 

(c)  1  Rop.  H.  &  W.  83,  (J)  6  Vin.  Ab.  140,  pL  5. 

(d)  What  will  be  a  lease  working  {g)  See  I  Stra.  Rep.  454 :  Hedd 
a  forfeiture,  see  Cro.£liz.  351^498:  v.  Chaloner,  Cro.  £liz.  149. 
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12.  Thus,  if  the  husband  actually  refuse  to  perform  suit 
and  service  (a),  or  disclaim  the  tenure  (i),  or  refuse  to 
attend  the  lord's  court  after  a  proper  personal  summons  (c),  or 
to  pay  the  accustomed  reserved  rent  (d),  &c.,  this  misconduct 
will  be  a  forfeiture  of  the  wife's  estate,  if  the  lord  avail  him- 
self of  it ;  because  by  such  refusals  the  conditions  by  which 
the  estate  is  holden  are  broken,  the  consideration  fails,  and 
the  lord  is  intitled  to  resume  his  grant. 

13.  So  long,  however,  as  the  copyhold  tenure  remains,  the 
lord  may  waive  any  forfeiture  committed  by  his  tenant  (e), 
in  which  event  the  wife's  estate  will  be  preserved. 

14.  Accordingly,  if  after  the  tenant's  refusal  to  pay  the 
accustomed  rent  the  lord  distrain  for  it  (/)  ;  or  if  he  amerce 
his  tenant  for  a  refusal  to  do  suit  and  service  (g) ;  these  and 
the  like  acts  of  the  lord  will  be  a  waiver  of  the  forfeitures ; 
and  it  would  seem  that  acceptance  of  rent  by  the  lord  would 
have  the  same  effect,  if  the  act  of  forfeiture  was  such  as  not 
to  destroy  the  estate  or  tenure  before  the  lord's  entry  or 
seizure ;  because  the  tenancy  continued,  and  the  rent  must 
be  considered  as  received  in  respect  of  it.  (A) 

15.  It  is  laid  down  in  the  Supplement  to  Lord  Coke's 
Copyholder  (i),  "  That  if  a  copyholder  levy  a  fine,  make  a 
feofl&nent,  or  suffer  a  common  recovery,  which  destroys  the 
estate,  no  acceptance  of  rent  or  act  done  by  the  lord  shall  be 
available  to  make  the  estate  good  again."  In  conformity 
with  this  proposition,  Treby,  C.  J.,  in  Eastcourt  v.  Weeke8()fe), 
distinguished  between  forfeitures  such  as  those  incurred,  by 
levying  a  fine,  &c.,  and  these  incurred  by  such  acts  as  the 
grant  of  a  lease  for  years,  or  committing  waste ;  the  latter, 

(a)  Dyer,  211  b:  and  Belfield  v.  (e)  3  T.  R.  171. 
Adams,  3  Bulstr.  80.  (/)  CJo.  Copyh.  sect.  61. 

(b)  3  Leon.  180.  (g)  1  Leon.  104. 

(c)  Sir  Christopher  Hatton's  case,  (A)  1  Salk.  187:  and  see  3T.R 
mentioned  in  Cro.  Eliz.  505:    see  171. 

also  1  Roll.  Abr.  506,  pi.  50.  (t)  Sect.  1 1 . 

(rf)  Style,  146:  1  RolL  Abr.  506,         {k)  Freem.516:  Lutw.808. 
pi.  35,  40 :  Godb.  142. 
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be  observed,  "  are  at  the  election  of  the  lord,  and  may  be 
waived  by  acceptance  of  rent,  &c. ;  but  in  the  other  case  no 
act  of  the  lord  can  purge  the  forfeiture,  because  in  the  case 
of  a  fine,  &c.  the  copyhold  is  utterly  extinguished."  In  Doe 
d.  Tarrant  v.  Hellier  (a),  BuUer,  J.,  considers  those  passages 
to  be  law,  with  this  qualification,  that  the  copyholder  do  not 
continue  in  possession  of  the  estate  after  the  fine ;  for  to 
devest  the  lord  of  his  right  there  must  be  a  transmutation  of 
the  possession,  the  passing  of  a  fee-simple  to  the  disinherison 
of  the  lord,  which  cannot  be  where  the  possession  continues 
with  the  conusor ;  and  he  compared  such  a  case  to  that  of  a 
mortgagor  levying  a  fine,  and  afterwards  continuing  in  pos- 
session of  the  estate,  which  would  be  no  bar  to  the 
mortgagee. 

16.  However,  as  Mr.  Jacob  notices  (ft),  the  distinctior 
between  different  acts  creating  a  forfeiture  with  respect  to 
the  possibility  of  dispensation,  is  mentioned  with  doubt  by 
Lord  Coke  (c),  and  is  also  questioned  by  Lord  Kenyon.  (d) 

17.  As  to  the  cases  in  which  Courts  of  Equity  will  re- 
lieve against  the  forfeitures  of  copyholds,  and  by  that 
means  preserve  the  wife^s  estate,  when  it  has  been  legally 
forfeited  by  her  husband,  it  has  been  considered,  as  Mr. 
Roper  observes  (^),  that  the  many  particulars  of  dif- 
ference subsisting  between  this  species  of  property  and 
that  of  fteehold  tenure  (/),  rendered  the  application  of  the 
general  doctrine  of  Courts  of  Equity,  as  to  relieving  against 
forfeitures,  not  always  suitable  to  copyholds.  According 
to  this  doctrine,  if  a  copyhold  tenant  committed  waste, 
or  if  he  demised  his  lands  without  a  licence,  contrary  to 
the  custom  of  a  manor,  the  Court  of  Equity  would  have  no 
jurisdiction  to  relieve  him  against  the  forfeitures  resulting 
from  such  acts,  in  analogy  to  its  general  rule,  where  satis- 
faction can  be  made  to  the  party  injured ;  because  forfeitures 

(fl)  3  T.  R.  173.  (d)  3  T.  R.  171. 

{b)  I  Rop,  H.  &  W.  85.  (e)  1  Rop.  H.  &  W.  85. 

(e)  Ck>mpL  Cop.  66.  (/)  See  2  BL  Com.  90.  284. 
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for  such  acts  as  these  were  not  made  so  from  any  notion  of 
the  tenant's  intending  to  do  injury  to  the  inheritance,  but 
upon  the  principle  of  his  quitting  or  disclaiming  by  them 
his  ancient  right  or  estate,  which  was  thereby  determined. 
So  it  was  stated  by  Lord  Macclesfield  inPeachy  v.  Somerset  (a), 
and  he  declined  to  relieve  a  copyholder  against  forfeitures 
which  he  had  incurred  at  law,  by  granting  leases  and  com- 
mitting waste;  and  upon  the  peculiarity  of  the  relation 
between  the  lord  and  his  copyhold  tenant,  Lord  Rosslyn,  in 
the  case  of  Dench  v.  Bampton  (ft),  refused  to  injoin  the  tenant 
from  committing  waste,  or  to  decree  satisfaction  for  the 
waste  which  had  been  committed,  his  Lordship  observing, 
that  the  law  settled  the  matter  between  the  lord  and  his 
tenant,  that  the  right  of  the  former  was  purely  legal,  and 
that  his  remedy  was  his  entry  or  seizure  for  the  forfeiture. 
But  that  decision  has  been  over-ruled  by  Lord  Eldon,  who,  in 
Richards  v,  Nobb  (c),  injoined  a  copyhold  tenant,  at  the  suit 
of  the  lord,  from  committing  waste.  The  equitable  jurisdic- 
tion may  be  probably  thus  considered,  viz.  that  when  complete 
satisfaction  can  be  made,  and  the  forfeiture  is  not  wilful  (df), 
relief  will  be  given  to  the  tenant.  This  has  accordingly  been 
done  in  instances  where  the  waste  was  committed  by  the 
tenant  under  a  misconception  of  his  power  or  right,  or  by  a 
stranger  without  bis  permission  (e) ;  so  also  where  there 
was  a  reasonable  excuse  for  the  non-performance  of  an  in- 
different ceremony,  as  when  the  tenant,  fr*om  religious 
scruples,  declined  to  take  the  oath  of  fealty  to  his 
lord.  (/) 

Another  equitable  ground  for  relief  in  these  cases  is, 

(a)  6  Yin.  Abr.  113,  pi.  9;  Pre.  further    waste   without    dispensing 

Ch.  567 ;  1  Stra.  447 :  see  also  Skin,  with  the  forfeiture  already  incurred. 
142.  (d)  6  Yin.  Abr.  114^  152 :    1  Eq. 

(A)  4  Yes.  700.  Ca.  Abr.  121. 

(c)  8  MeriY.  673  :  in  this  case  the         (e)  Toth.  108—237 :  and  Nash  v. 

bill  did  not  waive  the  forfeiture ;  the  Countess  of  Derby,  2  Yem*  537 ; 

but  it  was  held  that  the  lord  might  explained  Pre.  Ch.  574. 
sustain  an    ii^junction  to    prevent        (/)  Pre.  Ch.  574 :  2  Yem.  664. 
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where  the  condition  annexed  to  the  estate  or  tenure  is  such 
as  to  be  considered  merely  a  security  for  the  performance  of 
an  act  by  the  tenant ;  for  there  the  Court  can  relieve  in  the 
instance  of  a  non-performance,  because  it  may  be  done  in 
substance,  although  it  has  been  neglected  to  be  performed 
at  the  time  and  place  appointed;  and  the  lord  will  have 
no  reason  to  complain,  since  he  will  receive  all  that  he 
can  conscientiously  demand.  Thus,  if  a  forfeiture  had  been 
incurred  at  law  for  nonpayment  of  rent,  or  of  a  fine,  a 
Court  of  Equity  might  relieve  the  tenant,  as  complete  com- 
pensation might  be  made  to  the  lord,  and  the  forfeiture 
may  be  considered  to  be  intended  as  a  security  merely  for 
such  payments,  (a) 

18.  But,  as  Mr.  Jacob  remarks  (6),  "  the  jurisdiction 
now  exercised  by  Courts  of  Equity  in  relieving  from  for- 
feitures is  less  extensive  than  that  which  appears  to  have 
been  assumed  in  some  of  the  early  cases,  (c)  As  between 
the  landlord  and  tenant  the  relief  is  confined  to  forfeitures 
arising  £rom  non-payment  of  money,  where  the  amount 
of  the  compensation  to  be  paid  can  be  fixed  by  a  certain 
rule,  that  of  computing  principal  and  interest,  and  it  is 
no  ground  of  relief  that  the  act  occasioning  the  forfeiture 
has  done  no  injury  to  the  landlord,  (d)  The  principles  on 
which  these  cases  have  been  decided  seem  to  apply  equally 
to  forfeitures  incurred  by  copyholders." 

19.  In  conclusion  must  be  noticed  a  cause  of  forfeiture, 
from  which  a  married  woman  was  not  in  any  case  exempted 
previously  to  the  statute  after-mentioned,  viz.  when  she 
neglected  to  be  admitted  tenant,  for  which  cause  the  lord 
might  by  special  custom  have  entered  for  a  forfeiture  (^),  or 


(a)  Free.   Ch.   572 ;    1   Strange,  v.  Warner,  2  Mer.  459,  and  the  au- 

453.  thorities  there  cited. 

{b)  1  Rop.  H.  &  W.  87,  n.  (d)  See  2  Price,  206 :  18  Ves.  63 : 

(c)  See  Sparks  v.  Liverpool  VTa-  19  Ves.  141,  142:  2  Mer.  459. 

terworks   Company,    13  Ves.  428:  (e)  Gilb.  Ten.  231. 


Beynolds  v.  Pitt,  19  Ves.  134:  White 
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without  such  a  custom  he  might  have  seized  the  lands  quous- 
que  the  wife  came  in  to  be  admitted. 

20.  But  by  the  11  G.  4.  &  1  W.  4.  c.  65,  (repealing  a 
former  statute  of  the  9  G.  1.  c.  29,  which  was  to  the  like 
eflfect),  it  is  declared  that  married  women  intitled  by  descent 
or  surrender  to  the  use  of  a  will  or  otherwise,  who  have  not 
been  admitted,  may  be  admitted  tenants  of  their  copyhold 
estates,  either  personally  or  by  their  guardians  or  attorneys ; 
and  in  case  of  neglect,  that  the  lords  of  whom  the  lands  are 
holden  may  appoint  guardians  or  attorneys  for  the  pur- 
pose, and  impose  and  levy  the  usual  fines,  by  receiving  the 
rents,  &c. ;  and  that  the  neglect  or  refusal  of  the  women 
to  be  admitted  or  to  pay  such  fines,  should  not  be  any 
forfeiture. 

21.  The  repealed  act  of  9  G.  1 .  applied  to  two  cases  only,  viz. 
where  the  wife  is  intitled  by  descent,  or  upon  a  surrender  to 
the  use  of  a  will ;  and  it  has  been  determined,  in  a  case  where 
she  claimed  under  a  deed  (a),  that  such  was  not  a  case  pro- 
tected by  the  statute ;  so  that  the  lord  might  in  the  instances 
not  mentioned  in  the  act,  have  seized  the  wife's  estate,  until 
she  claim  admittance,  or  have  entered  for  a  forfeiture,  if  the 
custom  authorised  it,  but  not  otherwise,  {b)  But  the  act  now 
in  force  applies  to  all  cases. 

22.  The  effect  of  an  enfranchisement  of  the  wife's  copyhold 
or  customary  estates,  obtained  by  the  husband,  was  discussed 
in  the  case  of  Doe  v.  Jackson,  (c)  The  wife  being  the  owner 
of  a  customary  estate  in  fee,  the  lord  enfeoffed  the  husband 
in  fee,  and  afterwards  gave  livery  of  seisin.  The  husband 
and  wife  having  died,  their  eldest  son  became  entitled  by 
descent,  and  entered  ;  and  upon  his  dying  intestate  as  to  part 
of  the  estate,  the  question  was  whether  it  descended  to  his 
heir  ex  parte  matema  or  to  his  heir  ea;  parte  patema.  It  was 
argued  that  the  feoffment  took  effect  only  as  an  enfranchise- 

(a)  Kensington  r.  Mansell,  13  1  Lev.  63 :  Doe  d.  Tarrant  v.  Helliery 
Ves.  240.  3  T.  R.  170. 

(6)  The  Earl  of  SaUsbur/s  case,         (c)  1  B.  & C. 448 \2T>.h  By. 514^ 
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ment  by  releasing  the  services,  leaving  the  estate  descendible 
as  before ;  and  the  Court  inclined  to  this  opinion,  intimating 
that  the  deed  of  feoffment  operated  as  an  enfranchisement 
before  livery  of  seisin  was  given,  and  that  the  course  of 
descent  was  not  thereby  altered.  It  appears  to  have  been 
considered  that  the  feoffment  operated  in  the  first  instance 
as  a  release  of  the  services  only,  and  not  as  a  conveyance  of 
the  freehold  to  the  husband:  and  a  release,  though  made 
to  one  having  only  a  partial  interest,  may  enure  for  the 
benefit  of  the  other  parties  interested  according  to  their 
respective  estates,  (a) 

It  seems,  therefore,  that  where  the  enfranchisement  is  by 
a  release  of  the  services,  it  may  take  effect  by  extinguishing 
the  tenure  only,  giving  the  wife  the  same  interest  in  the 
freehold  which  she  previously  had  in  the  copyhold,  (b) 

23.  If  the  lord  grants  to  the  husband  of  a  feme  copy- 
holder by  an  instrument  operating  as  a  conveyance  of  the 
freehold  to  him  and  his  heirs,  it  will  be  severed  from  the 
manor,  and  it  seems  that  the  freehold  and  copyhold  estates 
will  subsist  as  distinct  interests  (c),  the  tenure  being  only 
suspended  during  the  coverture,  as  in  the  case  of  a  marriage 
between  the  lord  and  tenant  (rf),  and  that  the  copyhold 
interest  will  descend  to  the  heir  of  the  wife,  and  the  legal 
estate  in  the  freehold  to  the  heir  of  the  husband.  In  Wynne 
V.  Cookes  {e)j  it  was  considered  that  a  purchase  of  the 
freehold  by  a  tenant  for  life  of  a  copyhold  estate  was  to  be 
treated  as  having  been  made  for  the  benefit  of  all  the  parties 
interested  in  it,  and  upon  that  principle  the  heir  of  the 
wife  would  be  entitled  to  a  conveyance  of  the  freehold  on 

(a)  Co.  Litt.  279  b :    Vin.   Ab.         (d)  Anon.  Cro.  Eliz.  7 :  Co.  Comp. 
"  Release,"  L.  a.  Cop.  66:    Watkins,  Cop.  vol.  i.  p. 

(b)  See  Rich   v.  Barker,  Hardr.     369 :  Co.  Litt  13  a.  n.  4. 

131 :  Preston.  Conv.  voL  iii.  p.  541  (e)  1  Bro.  C.  C.  515 :  in  Campion 

--548.  r.  Cotton,  17  Yes.  263,  it  does  not 

(r)  Murrel  v.  Smith,  4  Co.  24  b ;  appear  in  what  manner  the  enfran- 

Cro.  Eliz.  252  :  see  Gilb.  Ten.  208 :  chisement  of  the  wife's  estate  was 

Waldoe  r.  Bartlet,  Cro.  Jac.  573.  taken. 
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repayment  of  the  consideration  given  for  the  enfranchise- 
ment. 

24.  Where  the  husband  and  wife  were  entitled  to  a  copy- 
hold estate  to  them  and  their  heirs,  and  the  husband 
purchased  from  the  lord  a  conveyance  of  the  freehold  to 
him  and  his  wife,  and  the  heirs  of  their  two  bodies,  it  was 
held  that  they  took  a  new  estate,  and  that  the  copyhold 
was  extinguished,  (a) 

(a)  Stockbridge's  case^  Cro.  Eliz.  24 :  see  Palin.  217 :  Croft  v.  Lyster, 
cited  2  Vera.  164. 


husband's  alienation  of  wife's  estate. 
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SECTION  m. 

OF  THE  HUSBAND'S  ALIENATION  OF  THE  WIFE'S  FREEHOLDS, 
BY  A  CONVEYANCE  NOT  BINDING  ON  HER,  AND  OF  PARTITION 
AND  EXCHANGE  OF  HER  ESTATE. 


L  Conveyance  be/ore  3  ^4  fF,4. 
a  27. 

2.  Eavald  ▼.  Russell 

3.  Conveyance  since  S  ^  4  fV.  4. 

C.27- 


4.  Doe  y,  Bransion, 

5.  Remarks  thereon, 

6.  Distinction  between  vacant  pos- 

session and  conveyance. 


1.  Where  the  husband  and  wife,  before  the  recent  statute 
of  linutationSy  conveyed  the  wife's  freehold  estate  by  a  con- 
veyance not  operative  to  bind  her,  it  was  held  that  such  a 
conveyance  passed  the  husband's  interest  in  his  marital 
right,  or  as  tenant  by  the  curtesy,  as  the  case  might  be,  and 
that  until  the  determination  of  that  interest  there  was  no 
adverse  possession. 

2.  Thus,  in  Ravald  v.  Russell  (a),  the  husband  and  wife, 
bemg  seised  in  fee  of  the  wife's  estate,  by  lease  and  release 
in  the  year  1757  mortgaged  the  wife's  lands  in  fee,  and 
afterwards  levied  a  fine  to  the  use  of  the  mortgagee  in  fee. 
In  1765  by  lease  and  release,  reciting  that  the  mortgagee  had 
contracted  for  the  absolute  purchase  of  the  mortgaged 
premises,  the  husband  and  wife  conveyed  the  equity  of 
redemption  to  the  mortgagee,  but  no  fine  was  levied.  The 
wife  died  before  1780,  leaving  her  husband,  by  whom  she 
had  had  issue,  surviving. 

On  the  death  of  the  wife,  the  equity  of  redemption,  sub- 
ject to  the  husband's  estate  by  the  curtesy,  descended  to 
her  eldest  son,  who  became  bankrupt  in  1789.     The  bus- 

(a)  Toonge  £q.  Ex.  9 :  see  also  3  Anst.  755 :  but  see  Ashton  v. 
Corbett  v.  Barker,  1  Anst  138 :  and     Milne,  6  Sim.  369. 
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band  died  in  1809.  In  1829  the  assignees  of  the  son  filed 
their  bill  for  redemption  against  the  mortgagee  and  pur- 
chaser, who  pleaded  the  statute  of  limitations ;  but  that  plea 
was  overruled,  on  the  ground  that  the  statute  did  not  begin 
to  run  against  the  heir  of  the  wife  until  the  death  of  the 
husband,  whose  conveyance  only  operated  to  convey  his  life 
estate. 

3.  It  would  seem  that  where  the  husband  has,  since  the 
late  statute  of  limitations,  conveyed  the  wife's  estate  by  an 
assurance  which  has  not  the  effect  of  binding  her,  the  time 
will  not  run  against  her  until  the  determination  of  the  cover- 
ture. 

4.  It  has,  however,  been  decided  in  Doe  v.  Bramston  (a), 
that  where  the  wife  and  her  husband,  who  was  tenant  by 
the  curtesy,  had  abandoned  possession  of  an  estate,  the  time 
ran  against  the  wife  during  the  life  of  her  husband. 

In  this  case,  a  feme  sole  seised  in  fee,  married  in  1772, 
and  she  and  her  husband,  by  whom  she  had  a  son,  con- 
tinued in  possession  for  some  years  after  the  marriage. 
They  afterwards  removed  from  the  premises,  to  which  they 
never  returned.  The  wife  died  in  1828,  and  the  husband 
in  1832.  The  precise  time  at  which  the  abandonment  of 
possession  happened  was  not  shown,  but  it  was  clearly  more 
than  forty  years  before  the  commencement  of  the  action. 
It  was  argued  that  the  right  of  the  plaintiff  did  not  accrue 
till  the  death  of  his  father,  who  was  tenant  by  the  curtesy 
in  1832,  so  that  the  Court  would  presume  the  possession  of 
the  defendant  not  to  be  adverse.  But  Lord  Denman,  C.  J., 
said,  "  The  fact  being  clear  that  within  the  terms  of  3  &  4 
W.  4.  c.  27.  the  plaintiff's  mother  was  dispossessed  or  dis- 
continued the  possession  or  receipt  of  the  rents  above  forty 
years  before  the  action  brought,  the  action  is  clearly  barred 
by  sec.  17  of  the  same  statute.  Some  argument  was  raised 
on  the  question  whether  the  possession  was  adverse  or  not : 

• 

(a)  8  A.  &  E.  63;  4  Nev.  &  M,  664. 
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but  the  terms  of  that  clause  are  unequivocal,  and  one  of  its 
objects  was  to  avoid  the  necessity  of  inquiry  into  facts  of 
so  ancient  a  date*  If  the  persons  actually  in  possession 
could  be  shown  to  have  held  under  him  through  whom  the 
plaintiff  claims,  the  possession  of  the  former  might  be  re- 
garded as  the  possession  of  the  latter ;  but  in  this  case  there 
was  not  a  single  fact  from  which  the  inference  could  be 
drawn.  On  the  contrary,  the  departure  of  the  former 
possessors  to  a  distance  without  appearing  to  have  received 
any  rent,  or  made  any  demand,  is  the  strongest  evidence  of 
their  intending  to  abandon  at  once  the  occupation  and  claim 
of  ownership.  And  as  the  title  of  the  plaintiff's  ancestor 
rested  on  no  documents,  but  was  merely  evidenced  by 
possession  at  an  early  period,  that  ancestor's  entire  desertion 
of  the  premises  for  so  long  a  time  goes  far  to  show  a  con- 
sciousness that  the  anterior  occupation  was  without  title* 
It  is  true  that  if  Mrs.  Corbyn  was  the  owner,  her  husband 
was  tenant  by  the  curtesy,  and  their  son's  right  of  possession 
did  not  accrue  till  after  his  father's  death ;  but  this  furnishes 
no  answer  to  the  positive  enactment  of  limitation  in  the 
17th  clause." 

5.  This  decision,  as  it  has  been  remarked  (a),  is  very 
questionable.  The  judgment  of  the  Court  was  founded  on 
the  17th  section,  the  object  of  which  is  merely  to  prevent 
the  period  of  limitation  from  being  attended  by  disabilities 
beyond  the  period  of  forty  years.  In  this  case,  there  was 
no  disability  in  question,  for  on  the  birth  of  the  son,  the 
husband  became  tenant  by  the  curtesy,  during  which  time 
neither  the  wife  nor  her  heir  could  have  entered.  The 
wife's  title  having  first  accrued  to  her  son  on  the  death  of 
his  father,  the  case  seems  to  come  within  the  5th  section  of 
the  statute,  which  gives  the  reversioner  a  new  right  on  the 
determination  of  the  particular  estate,  though  he,  or  one 
through  whom  he  claims,  was  formerly  in  possession. 

(a)  1  Jarm.  Conv.,  by  Swee(,  38. 
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6.  Sir  Edward  Sugden,  after  citing  this  case,  draws  a 
distinction  between  a  mere  vacant  possession  and  a  con- 
veyance, holding  that  Doe  v.  Bramston  would  not  be  an 
authority  in  the  latter  case,  (a) 

7.  This  distinction  was  recognized  by  Sir  Lancelot  Shad- 
well,  V.  C.  E.,  in  the  late  case  of  Jumpson  v.  Pitchers  (b) ;  his 
Honour  considering  that  the  husband's  conveyance  merely 
passed  to  his  grantee  that  estate  which  he  had,  and  might 
have  held  during  the  continuance  of  the  coverture,  and  that 
thereupon  a  future  estate  or  interest  arose  to  the  wife, 
which  appeared  to  come  within  the  fourth  description  of 
interest  in  the  third  section  of  the  Statute  of  Limitations,  (c) 

8.  Upon  the  principle  that  husbands  and  wives  were  com- 
pellable at  common  law  to  make  partition,  and  that  what  they 
were  compellable  to  do  they  might  do  by  agreement  (d)^  a 
partition  made  by  the  husband  of  the  wife's  estate  where  she 
was  a  coparcener  was  binding  upon  her  and  her  heirs,  where 
the  partition  was  equal  and  she  was  a  party  to  it.  (e) 

9.  If  it  was  unequal,  it  was  binding  on  the  husband,  but 
was  voidable  by  the  wife  or  her  heirs  after  her  husband's 
death.  (/) 

10.  And  an  exchange  at  the  common  law  by  the  husband 
was  good  until  avoided  by  the  wife  oi^  her  heirs  after  his 
death  (g) ;  it  would  be  confirmed  by  entry  and  receipt  of  the 
profits  by  the  wife  after  her  husband's  death.  (A) 

11.  But  partition  cannot  now  be  effected  at  law,  and  the 
exchange  at  common  law  has  fallen  into  disuse. 


(a)  2  Sug.  V.  &R  631,  lltb  ed. 

(b)  13  Sim.  327. 

(c)  ^*  And  when  the  estate  or  in- 
terest claimed  shall  have  been  an 
estate  or  interest  in  reversion  or  re- 
mainder, or  other  future  estate  or 
interest,  and  no  person  shaU  have 
claimed  the  possession  or  receipt  of 
the  profits  of  such  land,  or  the  re- 
ceipt of  such  rent  in  respect  of  such 
estate  or  interest ;  then  such  right 


shall  be  deemed  to  have  first  aocmed 
at  the  time  when  such  estate  or  in- 
terest became  an  estate  or  interest 
in  possession." 

(d)  Marshe  r.  Smith,  1  Leon.  27. 

(e)  Bro.  Ab.  Partition,  pL   1.  & 
28. 

(/)  CcLitt.  1706,  171a. 
Q)  Co.  Litt  51  a:    1  RolL   Ab. 
811. 
(h)  3  Rep.  26  a. 
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SECTION  IV. 

OF    THE    EFFECT   OF  THE    HUSBAND'S    AGREEMENT  TO   SELL 

THE  WIFE'S  ESTATE. 


3.  Whether    equity    will   enforce 

specific  performance. 

4.  Cases  in  favour  of  specific  per- 

formance, 

11.  Cases  against  specific  perform- 

ance :  Otread  y.  Round, 

12.  Bryan  v.  Woolley, 
14.  Emery  v.  Wcue. 

16.  Davis  y.  Jones. 

17.  Mr,  Jacob's  remarks. 


18.  Remedies    against   husband   if 
specific  performance  refused, 

20.  Where  wife  has  only  partial  in- 

terest, 

21.  Whether  wife  can  enforce  spe- 

cific performance  after  hus- 
band's death, 

22.  Effect  of  wife*s  fine  levied  in 

pursuance  of  husband's  can- 
tract. 


1.  Befohe  concluding  this  chapter,  we  may  enquire  whether 
a  Court  of  Equity  will  enforce  against  a  husband  a  specific 
performance  of  an  agreement  to  dispose  of  his  wife's  estate. 

2.  This  question  occasionally  arose  under  the  old  law, 
where,  upon  a  conveyance  by  the  husband  of  the  wife's  estate, 
he  covenanted  that  his  wife  should  levy  a  fine.  It  more  fre- 
quently arose  where,  upon  a  sale  of  the  husband's  estate,  he 
covenanted  that  his  wife  should  levy  a  fine  to  bar  her  title 
to  dower.  Fines  are  now  abolished  (a),  and  the  wife's  dower 
has  been  put  in  the  husband's  power,  as  will  appear  in  a 
future  chapter  (6) ;  but  these  changes  have  not  affected  the 
doctrines  of  equity  upon  this  subject. 

3.  The  point  has  been  the  subject  of  much  difference  of 
opinion.  .  Mr.  Roper  considered  that  specific  performance 
would  in  such  cases  be  decreed,  (c) 

4.  The  cases  of  Hall  v.  Hardy  (c?),  Barrington  v.  Horn  (e)j 
Withers  v.  Pinchard  (/),  and  Morris  v.  Stephenson  (^),  are 
cited  by  Mr.  Roper  as  authorities  in  favour  of  this  view. 


(a)  By3&4W.4.  C.74. 
(6)  See  ''  Dower,"  infrit, 
(c)  1  Rop.  H.  &  W.  546. 
Id)  3  P.  W.  187. 


(e)  5  Vin.  Abr.  647,  pL  36  ;  2  Eq. 
Ca.  Ab.  17.  pi.  7. 

(f)  Cited  7  Ves.  Jun.  475. 

(g)  7  Ves.  Jun.  474. 
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5.  In  Hall  v.  Hardy,  an  award  was  made  by  arbitrators, 
ordering  the  husband  to  procure  his  wife  to  levy  a  fine ;  and 
Sir  Joseph  Jekyll  decreed  to  that  efiect,  and  said,  "  That 
there  had  been  a  hundred  precedents,  where,  if  the  husband 
for  a  valuable  consideration  covenanted  that  his  wife  should 
join  with  him  in  a  fine,  the  Court  had  decreed  the  husband 
to  do  it,  for  that  he  had  undertaken  so  to  do,  and  must  lie 
by  it  if  he  did  not  perform  it." 

6.  In  Barrington  v.  Horn,  a  similar  decree  was  pronounced 
by  Lord  Cowper;  and  the  reason  assigned  was,  because  the 
husband  had  taken  upon  himself,  for  a  valuable  consideration 
to  procure  his  wife  to  concur  in  a  fine,  upon  the  credit  of 
which  covenant  the  purchaser  paid  the  money. 

7.  Withers  v.  Pinchard  was  a  case  in  which  the  husband, 
for  himself  and  wife,  agreed  to  sell  an  estate,  half  of  which 
belonged  to  her :  the  estate  had  been  settled  to  uses,  with  a 
power  of  revocation  in  the  husband  and  wife,  with  the  consent 
of  the  trustees.  The  wife,  in  her  answer,  declared  (which 
was  aflSirmed  by  her  husband)  that  she  never  consented  to 
the  sale ;  and  both  of  them  stated  their  belief  that  the  trustees 
would  not  consent  to  a  revocation  of  the  uses.  The  Chan- 
cellor decreed  a  specific  performance,  and  that  the  husband 
should  convey  and  procure  all  proper  parties  to  convey,  as 
the  Master  directed,  if  the  parties  difiered  about  the  con- 
veyance, (a) 

(a)  It  appears  from  the  pleadings,  ought  to,  be  specificall j  performed, 
as  stated  in  the  Register's  Book,  and  referred  it  to  the  Master  to  set- 
that  one  undivided  moietj  had  been  tie  a  conveyance ;  and  it  was  order- 
settled  to  the  use  of  the  husband  for  ed  that  the  defendant  should  pro- 
life,  with  remainder  to  the  wife  for  cure  his  wife,  and  such  of  the  parties 
life,  with  remainder  to  trustees  to  as  the  Master  should  think  fit,  to  join 
sell  and  divide  the  produce  amongst  in  the  conveyance ;  and  upon  the 
the  children  of  the  marriage,  with  a  execution  of  the  convejance,  the 
power  for  the  husband  and  wife  to  plainti£r  was  to  pay  the  purchase- 
revoke  the  uses  with  the  privity  and  money  to  the  defendant.  The  de- 
approbation  of  the  trustees.  The  fendant  was  ordered  to  pay  the  C08t8» 
bill  was  filed  by  the  purchaser  Reg.  Lib.  B.  1794,  fo.  647.  Unless 
against  the  husband  and  wife;  the  there  were  other  circumstances  in 
decree  declared  that  the  agreement  the  case,  it  is  difiicolt  to  account  for 
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8.  And  in  Morris  v.  Stephenson,  husband  and  wife  being 
seised  of  freehold  and  copyhold  estates  to  the  use  of  the  wife 
for  life,  remainder  to  the  use  of  the  husband  for  life,  with 
remainder  to  such  uses  as  they  or  the  survivor  should  appoint, 
by  deed  dated  the  18th  of  June,  1799,  revoked  the  old,  and 
appointed  new  uses ;  the  husband  covenanting  for  himself 
and  wife,  with  her  consent,  that  both  of  them  should  within 
a  month  surrender  the  copyholds  to  Stephenson  and  his 
partners,  upon  trust  to  sell,  and  to  pay  a  debt  owing  by 
him  to  them,  and  to  apply  the  surplus  according  to  the  ap^ 
pointment  of  himself  and  wife.  This  deed  was  executed  by 
the  wife :  a  sale  was  made,  and  a  bill,  filed  by  the  wife,  to 
set  it  aside  on  the  ground  of  fraud,  was  dismissed.  Upon 
another  bill,  filed  by  A  and  B,  against  the  husband  and  wife, 
for  a  specific  performance,  they,  by  answer,  insisted  upon 
the  old  ground  of  fraud,  but  of  which  there  was  no  proof; 
find  Sir  W.  Grant  decreed  that  the  husband  should  specific 
cally  perform  the  covenant,  and  procure  his  wife  to  join  in 
a  surrender,  (a) 

9.  To  these  authorities  may  be  added  the  earlier  cases  of 
Berry  v.  Wade  (5),  Youx  v.  Glees  (c).  Rust  v.  Whittle  (d), 

this  decree ;  the  effect  of  it  was  to  otherwise  as  Stephenson  and  his 
render  the  husband  liable  to  process  partners  should  direct  in  pursuance 
of  contempt  in  case  the  trustees  of  the  trusts  of  the  deed,  and  to  pro- 
should  not  happen  to  approve  of  the  cure  his  wife  to  join  in  the  surren- 
sale. — Note  bj  Mr.  Jacob  to  1  Rop.  ders  of  the  copyhold  premises,  and 
H,  &W.  541.  to  surrender  all  her  estate  and  in* 
(a)  It  appears,  hj  the  Register's  terest  therein,  pursuant  to  his  cove- 
Book,  that  Stephenson  and  his  part-  nant.  The  plaintiffs  Stephenson 
ners  had  sold  the  estates  to  Seaman  and  his  partners  were  to  retain  out 
and  Eerrison,  who  joined  with  them  of  the  purchase-money  their /debt 
as  co-plaintiffs,  stating  that  they  and  costs,  and  in  the  next  place  to 
were  willing  to  complete  their  pur-  pay  thereout  the  costs  of  Morris  and 
chase  on  having  a  good  title  made,  his  wife  and  her  next  friend,  and  to 
The  decree  declared  that  the  cove-  apply  the  surplus  (if  any)  pursuant 
nant  contained  in  the  deed  of  June,  to  the  deed  of  June  1799,  Beg.  Lib. 
1799,  on  the  part  of  Morris,  ought  B.  1801,  fo.  1035.  — Note  by  Mr. 
to  be  specifically  performed.  The  Jacob  to  1  Bop.  H.  &  W.  542. 
defendant  Morris  was  ordered  to  (b)  Finch,  180. 
surrender  the  premises  to  Seaman  (c)  Toth.  92. 
and  Eerriflon  and  their  heirs,    or        (d)  Ibid.  94. 


186         EFFECT  OF  HUSBAND'S  AOBEEMENT 

Griffin  V.   Taylor  (a),  Wheeler  v.  Newton  (6),  Baker  v. 
Child  (c),  and  Clark  v.  Greenhill.  (d) 

10.  But  as  to  these  cases  Mr.  Jacob  remarks  (e)y  ^^  It  may 
be  observed  with  respect  to  most  of  these  cases  that  they 
were  decided  at  a  period  when  the  Courts  exercised  a  much 
greater  latitude  than  at  present  in  cases  of  this  kind.  Thus 
it  would  seem,  from  the  language  of  the  reporter,  that  in 
some  instances  the  decrees  were  made  against  the  wife  per- 
sonally. (/)  In  one  case  it  was  decreed  that  a  man  should 
compel  his  wife  and  another  man's  wife^  to  levy  a  fine,  (g) 
In  another,  a  father  was  decreed  to  perform  an  agreement 
for  procuring  his  son  to  join  in  a  conveyance,  (h)  And  in 
one  case  it  is  said  to  have  been  held,  that  if  a  feme  covert 
agrees  with  her  husband  to  levy  a  fine,  she  shall  after  his 
death  be  compelled  to  perform  the  agreement,  (t)  Since  the 
limits  of  the  jurisdiction  of  Equity  in  the  specific  per- 
formance of  agreements,  and  the  rules  as  to  the  disabilities 
of  coverture,  have  been  more  clearly  settled,  these  early 
cases  cannot  now  be  received  as  authorities  without  some 
qualifications." 

11.  The  case  of  Otread  v.  Round  (y)  is  noticed  by  Mr. 
Jacob  as  a  strong  authority  against  the  interference  of 
Equity  to  compel  the  performance  of  the  husband's  agree- 
ment that  his  wife  shall  levy  a  fine.  There  the  husband 
and  wife,  for  a  valuable  consideration,  by  lease  and  re- 
lease conveyed  the  wife's  lands  in  fee,  and  the  husband 
covenanted  that  she  should  levy  a  fine  of  them  to  the  use 
of  the  purchaser.  The  wife  afterwards  refused  to  do  so ; 
upon  which  the  purchaser  filed  a  bill  for  a  specific  per- 
formance of  the  covenant.  The  husband,  by  answer,  ad- 
mitted the  covenant,  and  said  that  he  was  ready  to  levy  a 

(a)  Toth.  106.  (J)  Barty  v.  Herenden,  Tot.  83 : 

(b)  2  Eq.  Ca.  Ab.  44.  pi.  5 ;  Free     Sands  v.  Tomlinson,  ibid. 

Ch.  16.  (^)  Rust  V.  Whittle,  ubi  sup. 

(c)  2  Vera.  61.  (A)  Anon.  2  Ch.  Ca.  53. 

(d)  1  Dick.  91.  (%)  Baker  v.  ChUd,  ubi  sup. 

(e)  1  Rop.  H.  &  W.  547,  548  n.  (j)  ^  Vin.  Ab.  203,  pi.  4. 
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fino,  but  that  his  wife  refused  to  join  with  him,  and  that  he 
could  not  persuade  her  to  do  so.  And  Lord  Cowper,  who 
decided  the  before-mentioned  case  of  Barrington  v.  Horn, 
observed,  that  it  was  a  tender  point  to  compel  the  husband, 
by  a  decree,  to  procure  his  wife  to  levy  a  fine,  although  there 
had  been  some  precedents  in  the  Court  for  it ;  and  that  it 
was  a  great  breach  upon  the  wisdom  of  the  law,  which 
secured  her  lands  from  being  aliened  by  her  husband  without 
her  free  consent,  to  lay  a  necessity  upon  her  to  part  with  her 
lands,  or  otherwise  to  be  the  cause  of  her  husband's  lying  in 
prison  all  his  days ;  and  his  lordship  declared,  that  he  did  not 
in  that  case  think  it  pro{)er  to  decree  a  specific  performance 
of  the  covenant,  but  that  the  husband  must  refund  the 
purchase-money  which  he  had  received,  with  costs. 

12.  The  question  was  shortly  afterwards  raised  in  Bryan 
V.  Woolley.  (a)  It  does  not  appear  from  the  report  in  Brown 
upon  what  ground  the  case  was  decided,  but  in  Lord 
Harcourt's  note  the  result  of  it  is  stated  thus :  ^^  No  agree- 
ment of  the  husband  to  part  with  the  wife's  inheritance  shall 
bind  the  wife,  or  be  carried  into  execution."  (b)  Gilbert  lays 
it  down,  that  if  a  purchaser  files  a  bill  against  the  husband 
and  wife  for  a  specific  execution  of  the  agreement,  and  the 
wife  upon  private  examination  consents,  the  Court  will  decree 
it.  He  adds :  "  But  qusore  whether  the  Court  will  decree  it 
if  the  biU  be  preferred  against  the  husband  only  ;  because  if 
the  Court  should  compel  the  husband,  the  husband  would 
compel  the  wife  who  is  tinder  his  power,  and  the  wife  ought 
not  by  law  to  convey  by  means  of  any  compulsion  from  her 
husband."  (c) 

13.  To  these  authorities  may  be  added  the  observations  of 
several  modem  judges  strongly  disapproving  of  the  old 
doctrine  on  this  subject. 

14.  In  Emery  v.  Wase  (d)j  Lord  Eldon  said  that  the  point 

(a)  1  Bro.  ParL  Gas.  TomL  p.  1S4.         (d)  8  Yes.  514:   see  also  Daniel 

(b)  4  Yin.  Ab.  67,  pi.  19;  1  Mad.  v.   Adams,  Amb.  495:    Martin  v. 
7  n.  Mitchell,  2  J.  &  W.  425 :  and  HoweU 

(c)  Lex  Proet.  245.  v.  Greorge,  I  Mad.  1. 
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was  not  quite  so  well  settled  as  it  had  been  understood  tq  be. 
That  if  it  was  perfectly  res  Integra^  he  would  hesitate  long 
before  he  would  say  that  the  husband  was  to  be  understood 
to  have  gained  the  wife's  consent.  "  K  a  man  chooses,"  he 
said,  ^^  to  contract  for  the  estate  of  a  married  woman,  or  an 
estate  subject  to  dower,  he  knows  that  the  property  is  hers 
altogether,  or  to  a  given  extent.  The  purchaser,"  he  added, 
"  is  bound  to  regard  the  policy  of  the  law,  and  what  right  has 
he  to  complain  if  she  who  according  to  law  cannot  part  with 
her  property  but  by  her  own  free  will,  expressed  at  the  time  of 
that  act  of  record,  takes  advantage  of  the  locus  pcenitentice ; 
and  why  is  he  not  to  take  his  chance  of  damages  against  the 
husband  ?  "  His  Lordship,  after  showing  the  absurdity  that 
must  arise  if  the  Court  were  to  attempt  to  compel  the  hus- 
band  to  procure  his  wife's  consent,  proceeded  to  say  that 
there  was  difficulty  enough  to  make  him  pause  before  he 
should  follow  the  authorities,  and  that  he  was  not  sure 
whether  it  was  not  proper  to  have  the  judgment  of  the  House 
of  Lords  to  determine  which  of  the  decisions  ought  to  be 
binding. 

15.  In  Innes  v.  Jackson  (a),  the  point  was  noticed  by  Lord 
Eldon  as  still  doubtful.  And  in  Frederick  v.  Coxwell  (6)y 
Alexander,  G.  B.,  remarked  that  the  old  law,  by  which  a 
husband  was  compellable  to  procure  his  wife  to  levy  a  fine, 
according  to  his  covenant,  seemed  now  to  be  shaken. 

16.  And  in  the  case  of  Davis  v.  Jones  (c),  on  an  action 
being  brought  on  a  covenant  by  a  husband  that  he  or  his  wife 
would  levy  a  fine,  and  he  could  not  procure  her  concurrence, 
Sir  James  Mansfield,  C.  J.,  said  that  nothing  could  be  more 
absurd  than  to  allow  a  married  woman  to  be  compelled  to  levy 
fine  through  the  fear  of  her  husband  being  sued  and  thrown 
into  jail,  when  the  general  principle  of  the  law  was,  that 
a  married  woman  was  not  compellable  to  levy  a  fine,  {d) 

(a)  16  Yes.  367.  (d)  It  has  been  held  in  a  late 

(6)  3  You.  8s  J.  514.  case  that  a  married  woman  is  not 

(c)  1  Bos.  &  P.  269.  compellable  in  equity  to  execute  a 
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17.  Mr.  Jacob's  remarks  upon  this  point  are  as  fol^ 
lows  (a) :  — 

"  Upon  principle  there  are  strong  objections  to  the 
jurisdiction.  A  Court  of  Equity  does  not,  in  general, 
decree  that  a  party  shall  specifically  perform  his  agreement, 
unless  it  be  one  which  he  is  legally  competent  to  perform 
himself,  or  unless  it  can  be  performed  by  others  whose  con- 
currence he  has  by  law  a  right  to  require.  Thus,  if  a  man 
agrees  to  sell  an  estate  which  does  not  belong  to  him,  or  if  a 
tenant  for  life  agrees  to  sell  the  inheritance,  a  specific  per- 
formance will  not  be  decreed,  but  the  purchaser  will  be  left 
to  recover  damages  at  law.  (b)  Lord  Redesdale  has  stated 
the  doctrine  on  this  subject  to  be,  that  *  when  a  person  un- 
dertakes to  do  a  thing  which  he  can  himself  do,  or  has  the 
means  of  making  others  do,  the  Court  compels  him  to  do  it, 
or  procure  it  to  be  done,  unless  the  circumstances  of  the  case 
make  it  highly  unreasonable  to  do  so.'  (c)  The  husband  has 
not  by  law  the  means  of  making  his  wife  concur  in  a  fine ; 
he  has  by  law  no  more  power  over  her  estate  than  a  tenant 
for  life  has  over  the  estate  of  the  remainderman.  The  argu- 
ment, that  a  man  who  contracts  to  sell  the  estate  of  his  wife 
ought  previously  to  ascertain  whether  she  is  willing  to  join, 
applies  equally  to  the  case  of  one  who  contracts  to  sell  the 
estate  of  a  third  person,  and  may  be  in  either  case  a  ground 
for  giving  damages  against  him  at  law,  or  for  compelling  him 
to  place  the  other  party  in  the  situation  in  which  he  was  pre- 
viously to  the  contract.  But  upon  the  question  whether  a 
specific  performance  of  such  contracts  shall  be  decreed,  the 
only  distinction  between  the  two  cases  is,  that  in  the  former 
he  may  have  greater  influence  over  the  person  whose  con- 
currence is  necessary,  and  that  there  may  therefore  be  a 
greater  probability  of  his  being  able  to  complete  his  agree- 

decd.  Jordan  V.Jones,  2  Ph.  170;  16  (b)  Crop  v.  Norton,  2  Atk.  74: 

Law  J.  N.  S.  Chan.  93  ;    10  Jur.  see  Harnett  v.  Yielding,  2  Sch.  & 

1067.  Lef.  549. 

(a)  1  Rop.  H.  &  W.  545.  n.  (c)  2  Sch.  &  Lef.  166. 
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ment.  It  must,  however,  be  a  matter  of  uncertainty  whether 
his  influence  will  be  sufficient,  and  the  mere  probability  that 
he  may  be  able  to  procure  her  assent  can  scarcely  be  deemed 
a  ground  for  decreeing  absolutely  that  he  shall  do  so.  It 
may  be  doubted  also  whether  it  is  a  wise  exercise  of  the  dis- 
cretion of  a  Court  of  Equity,  to  make  a  decree  which  in  effect 
declares  that  a  husband  ought  to  employ  his  influence  over 
his  wife  to  induce  her  to  part  with  her  property  for  his  benefit. 

"  In  the  case  of  Morris  v.  Stephenson  (a),  the  judgment 
of  the  Master  of  the  Rolls  was,  in  a  great  measure,  founded 
upon  the  circumstance  that  the  husband  did  not  allege 
himself  to  be  unable  to  procure  his  wife's  assent.  But  if,  after 
a  decree  for  a  specific  performance  of  such  an  agreement,  it 
should  appear  that  the  husband  was  in  fact  unable  to  prevail 
upon  his  wife  to  concur,  it  could  not  be  contended  at  this  day 
that  he  should  be  condemned  to  perpetual  imprisonment,  (b) 
Even  in  cases  where,  according  to  the  general  practice,  the 
husband  is  liable  to  process  of  contempt  for  the  defaults  of  his 
wife,  he  is  excused,  upon  shewing  that  it  is  not  in  his  power 
to  influence  her.  (c)  Hence,  if  the  wife  persists  in  refusing, 
the  consequence  is  that  the  decree  becomes  merely  nugatory. 

"Independently  of  these  considerations,  there  is  great 
reason  for  contending,  that  a  person  entering  into  a  contract 
of  this  description  with  a  husband  is  not  intitled  to  the 
aid  of  Equity  to  enforce  it,  so  far  as  it  depends  upon  the 
wife's  assent.  '  The  policy  of  the  law,'  says  Lord  Eldon  in 
the  case  of  Emery  v.  Wase  (rf),  ^  is,  that  a  wife  is  not  to  part 
with  her  property  but  by  her  own  spontaneous  and  free  wilL 
If  this  was  perfectly  res  integra^  I  should  hesitate  long  before 
I  should  say,  the  husband  is  to  be  understood  to  have  gained 
her  consent,  and  the  presumption  is  to  be  made,  that  he  ob- 
tained it  before  the  bargain,  to  avoid  all  the  fraud  that  may 


(a)  Ante  J  p.  185. 
{b)  See  5  Ves.  848. 
(<^  Llojd  V,  Basnet,  1  Dick.  143  : 
Barry  v.  Cane,  3  Madd.  472. 


(d)  8  Ves.  514. 
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be  afterwards  practiiged  to  procure  it.  I  should  have  hesi- 
tated long  in  following  up  that  presumption,  rather  than  the 
principle  of  the  policy  of  the  law ;  for  if  a  man  chooses  to 
contract  for  the  estate  of  a  married  woman,  or  an  estate 
subject  to  dower,  he  knows  the  property  is  hers  altogether, 
or  to  a  given  extent.  The  purchaser  is  bound  to  regard  the 
poKcy  of  the  law ;  and  what  right  has  he  to  complain,  if  she 
according  to  law  cannot  part  with  her  property  by  her  own 
free  will,  expressed  at  the  time  of  that  act  of  record,  takes 
advantage  of  the  locus  pcenitentice ;  and  why  is  he  not  to  take 
his  chance  of  damages  against  the  husband  ? ' 

^^  When  a  contract  of  such  a  nature  is  entered  into,  it 
cannot  be  an  absolute  engagement  that  the  wife  shall  be 
obliged  to  join,  whether  she  be  willing  or  reluctant :  for 
such  a  contract  would  be  contrary  to  the  policy  of  the  law, 
which  requires  that  her  consent  shall  be  freely  given.  The 
purchaser  is  aware  that  the  matter  depends  upon  the  pleasure 
of  the  wife :  he  contracts  only  for  the  chance  of  her  free 
option.  Can  he  then  call  on  a  Court  of  Equity  to  exert  its 
powers  for  the  purpose  of  indirectly  controlling  the  freedom 
of  her  choice  ? 

"  Some  of  the  cases  seem  to  have  proceeded  partly  upon 
the  fact  of  the  wife  having  herself  been  a  party  to,  or  having 
assented  to  the  agreement,  or  upon  a  presumption  that  she 
had  assented.  But  if  it  be  law  that  the  agreement  of  a  feme 
covert  is  void,  it  is  difficult  to  find  any  principle  upon  which 
her  assent  or  dissent  at  the  time  of  the  contract  could  vary 
the  case,  (a) 

"  It  must  be  admitted,  however,  that  there  are  many  cases 
in  fieivour  of  the  specific  performance  of  such  agreements." 

18.  If  the  contract  is  not  decreed  to  be  performed,  the 
purchaser  may,  according  to  circumstances,  be  left  to  recover 
damages  at  law,  or  the  Court  may  rescind  the  contract,  im- 
posing on  the  husband  such  terms  as  may  be  reasonable.  (J) 

(a)  See  8  Yes.  516 :  2  Jac.   &        {h)  See  CoBtigan  v.   Hostler,    2 
Walk.  424.  Sch.  h  Lef.  168. 
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Thus  in  Otread  v.  Round  (a),  the  husband  was  decreed  to 
repay  the  purchase-money. 

19.  In  Sedgwick  v.  Harvey  (6),  a  sum  of  money  had  been 
paid  to  the  husband  as  a  compensation  for  the  relinquishment 
of  his  wife's  interest  in  an  estate.  On  their  refusing  to  convey, 
a  bill  was  filed  against  them.  Sir  J.  Strange,  M.  R.,  observed 
that  he  could  not  make  a  personal  decree  against  the  wife, 
and  he  feared  that  a  bare  decree  for  the  husband  to  convey 
and  procure  the  wife  to  join  might  not  answer  the  ends  of 
justice.  He  therefore  decreed  in  the  alternative,  that  the 
husband- should  execute  proper  assurances,  and  procure  his 
wife  to  join,  and  that  if  he  did  not,  he  should  refund  the 
money  and  pay  the  costs  of  the  suit. 

20.  Mr.  Jacob  suggests  that  in  cases  where  the  wife  has 
only  a  partial  interest  in  the  estate,  as  jointure  or  dower, 
the  purchaser  might  be  allowed  to  take  such  title  as  the 
husband  can  give,  deducting  from  the  purchase-money  a 
compensation  for  the  wife's  claims,  (c) 

21.  In  Humphreys  v.  HoUis  (rf),  the  point  was  raised 
whether  the  wife  after  her  husband's  death  could  enforce  a 
specific  performance  of  a  contract  for  sale  of  her  estate  made 
by  her  husband ;  but  it  was  not  necessary  there  to  decide 
that  question. 

22.  It  may  be  here  noticed  that  where  the  wife  has  joined 
with  her  husband  in  levying  a  fine  in  pursuance  of  a  contract 
entered  into  by  him,  she  is  considered  to  be  an  actor  from 
the  beginning,  and  consequently  the  contract  becomes  as 
much  her  act  as  the  act  of  her  husband,  (e) 

{a)  Suprh,  p.  186.  (d)  Jac.  76. 

{b)  2  Veils.  Sen.  56'.  Belfs  Supp.  {e)  Cotterell  v.  Homer,    13  Simi 

270.  512;  7Jur.544. 
(c)  1  Rop.H.  &W.549n. 
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CHAPTER  Xn. 


OF  LEASES   BY  THE   HUSBAND   OF  THE   WIFE'S   ESTATES. 


SECTION   L 

OF  LEASES  AT  COMMON  LAW  OF  THE  WIFE'S  ESTATES,  GRANTED 
BY  THE  HUSBAND  AND  WIFE  JOINTLY,  OR  BY  THE  HUSBAND 
SINGLY. 


2.  Effect  of  32  H.  8.  c.  28. 

3.  Leases  not  tDiihin  statute  gO' 

vemed  by  common  law, 

4.  Leases  by  husband    and  wife 

voidable  by  wife  at  common 
law. 
6.  Confirmed   by    acceptance    of 
rent  after  husbantTs  death. 

6.  Unless  where  lease  by  way  of 

mortgage, 

7.  Right  of  election  not  transfer- 

able. 
9.  May  be  made  by  persons  claim' 
ing  under  wife. 


10.  Joint  lease  of  copyholds  void' 

able  by  wife. 

1 1.  Parol  leases  by  husband  and  wife 

void. 

15.  Whether    leases  for  years  by 

deed  of  husband  alone  void  or 
voidable. 

16.  Mr.  Jacobus  remarhs. 

18.  Effect  of  wiff^s  cusceptance  of 

rent  in  confirming  void  lease. 

19.  Leases   by  husband  and  wife 

under  old  law  by  fine  or  re* 
covery. 


1.  The  next  subject  which  presents  itself  for  our  con- 
sideration is  the  husband's  power  to  grant  leases  of  his  wife's 
estates. 

2.  The  32  H.  8.  c.  28,  which,  as  we  have  seen  (a),  faci- 
litated the  wife's  remedies  against  her  husband's  discon- 
tmuance  of  her  estate,  at  the  same  time  provided  for  the 
encouragement  of  husbandry  by  insuring  to  the  lessees  of 
the  husband  .and  wife,  under  leases  granted  in  conformity 
with  its  provisions,  the  wife's  lands  during  the  terms 
thereby  granted. 


VOL.  L 


(a)  An^,  p.  163. 
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3.  But  as  leases  which  are  not  within  the  provisions  of 
this  statute  are  governed  by  the  rules  of  the  common  law, 
we  will  first  consider  what  are  the  doctrines  of  the  conmion 
law  in  respect  of  leases  of  the  wife's  estate. 

4.  By  the  common  law,  leases  made  by  the  husband  and 
wife,  by  deed  of  the  wife's  estate,  are,  at  her  election,  void- 
able by  her  after  her  husband's  death,  (a) 

5.  But  acceptance  of  rent  by  the  wife  at  that  period,  or 
by  a  second  husband,  if  the  right  of  election  be  not  before 
exercised,  will  be  a  confirmation  of  the  leases,  (b) 

6.  It  has  been  held  (c),  that  the  rule  by  which  the  lease 
of  a  husband  and  wife  is  confirmable  by  the  election  of  the 
wife  surviving,  is  an  exception  to  the  general  disability  of 
coverture,  allowed  only  for  the  advancement  of  agriculture, 
not  extending  to  a  joint  demise  for  a  long  term  of  years  by 
way  of  mortgage,  and  therefore  that  a  demise  of  this  descrip- 
tion could  not  be  confirmed  by  the  wife  surviving,  except 
by  redelivering  the  deed,  or  by  acts  amounting  to  a  re- 
delivery. 

7.  The  wife's  power  of  election  is  incapable  of  delegation 
or  transfer,  except  by  the  operation  of  law,  as  in  the 
instance  of  a  second  marriage,  which  has  just  been  noticed ; 
so  that,  under  the  old  law,  a  joint  lease  by  husband  and  wife 
by  deed,  was  confirmed  by  their  joining  in  a  fine  to  a  stranger, 
because  the  wife  could  not  exercise  her  right  of  election  after 
the  fine,  and  it  could  not,  as  a  chose  in  action,  pass  to  the 
conusee :  of  necessity,  therefore,  the  lease  was  valid  during 
the  wife's  life.     Such  seems  to  have  been  the  opinion  of  the 

(a)  Bro.  Accept  6.  10 :  Re8ceit»        (b)  Doe  v.  Weller,  7  T.  R.  478. 
70:  Keilw.  10  :  Bro.  ^'Barre,''  27;        (c)  As  to  what  acts  will  amoimt 
1   BolL  Ab.  349:    Cro.  Jac.  563.     to  a  redelivery,   see  Groodright  v. 
Where  the  lease  was  for  the  life  of    Straphan,  Cowp.  201 :  and  Diybutter 
the  lessee,  it  was  formerly  voidable    v.  Bartholomew,  2  P.  W.  127. 
by  action  only,  as  such  a  grant  was 
a  discontinuance,  as  to  which  see 
chap.  11.  sec.  1.  anie. 
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Court  in  Cadee  v.  Oliver,  although  the  point  was  not  finally 
decided,  (a) 

8.  Upon  the  same  principle,  a  fine  by  the  wife,  after  her 
husband's  death,  produced  the  like  effect,  if  levied  before  her 
election  had  been  exercised. 

9.  It  is  to  be  observed,  that  only  persons  claiming  the 
lands  demised  after  the  wife's  death  in  privity  to  her,  and 
not  by  a  title  paramount,  have  the  like  privilege  with  her  of 
election. 

Thus  A,  a  single  woman,  and  B,  being  joint  tenants  for  their 
lives,  A  married  C,  and  then  A  and  C,  by  indenture,  demised 
the  moiety  of  A  to  D  for  twenty-one  years ;  A  died,  and 
then  B,  the  surviving  joint  tenant,  entered.  The  question 
was,  whether  B  could  avoid  the  lease,  as  A  might  have  done 
if  she  had  survived  her  husband,  C :  and  it  was  decided  in 
the  negative,  because  B  did  not  claim  under  A,  but  by  a 
title  paramount ;  since,  therefore,  there  was  no  person  who 
had  such  privity  to  A  as  to  avoid  the  lease,  it  was  neces- 
sarily good  during  the  life  of  B,  if  the  term  did  not  sooner 
expire.  (6) 

10.  In  regard  to  copyhold  estates,  and  to  leases  granted  by 
husband  and  wife,  it  has  been  held  that  a  lease  by  both  of  them 
of  the  wife's  copyhold  for  a  term  of  years,  not  warranted  by 
the  custom,  is  voidable  by  her  after  her  husband's  death,  and 
upon  her  entry  the  forfeiture  to  the  lord  is  purged.  So  also 
if  the  husband  and  wife  demise  lands  holden  of  the  wife's 
manor,  and  he  dies,  the  custom  of  demising  them  by  copy 
will  not,  as  is  usual,  be  destroyed ;  because  the  wife  may 
avoid  the  lease  when  her  husband  is  dead,  which  will  defeat 
the  demise  ab  initio,  (c) 

11.  When  the  joint  lease  granted  of  the  wife's  estate  was 


(a)  3  Leon.  153,  154;   Cro.  Eliz.  Cro.  Car.  7:  Cro.  Eliz.  149:  3  Rep. 

152.  27  6.  28  :    1  RoU.  Abr.  509,  pi.  30: 

{b)  Smallman  v.  Agborow,  Cro.  Cro.  Eliz.  459:  and  see  suprd,  p. 

Jac.  417.  171. 

(c)  4  Bep.  27 :  2  Boll.  Bep.  361 : 
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by  parol,  there  was  this  distinction ;  if  it  were  for  her  life,  it 
was  good  till  the  livery  was  defeated  by  her  entry  (a) ;  if 
for  years,  it  was  void  against  her,  and  could  not,  therefore, 
be  confirmed  by  her  acceptance  of  rent  after  the  decease  of 
her  husband,  because  her  consent  was  necessary  to  the  com- 
mencement of  the  lease,  and  it  ought  to  have  been  manifested 
by  deed  or  writing,  (b) 

12.  Hence,  if  after  such  a  parol  lease  for  years,  a  fine  had 
been  levied  by  the  husband  and  wife  to  a  stranger,  the  lease 
would  be  equally  void  against  the  conusee  as  against  the 
wife,  so  that  he  might  enter.  And  note  the  diversity  of 
effect  in  regard  to  the  conusee  and  lessee,  when  the  lease  is 
void,  as  in  this  case,  and  when  voidable,  as  in  the  instance 
before  given,  (c) 

13.  But  by  the  act  of  the  29  Charles  2.  c.  3,  all  leases  of 
land  must  be  in  writing,  and  signed  by  the  parties,  or  their 
agents  duly  authorised,  except  such  leases  as  do  not  exceed 
the  term  of  three  years. 

14.  And  by  a  late  enactment  ((2)  all  leases  required  by 
law  to  be  in  writing  must  be  made  by  deed. 

15.  Whether  leases  for  years  granted  by  the  husband  alone 
by  deed  are  void  or  voidable  only  so  as  to  be  capable  of  the 
wife's  confirmation  after  her  husband's  death,  is  a  question  as 
to  which  the  authorities  are  in  conflict  with  each  other.  It 
is  laid  down  by  the  earlier  authorities  that  such  a  lease  would 
be  void,  (e)  And  this  was  the  opinion  entertftined  by 
Mr.  Roper.  (/) 

16.  However,  it  was  otherwise  decided  in  the  case  of  Jordan 
V.  Wilkes,  (g)  It  is  also  stated  in  Bacon's  Abridgment  (A)  to 
be  clearly  agreed,  that  a  lease  by  the  husband  alone  is  good 

(a)  Bro.  "  Barre,"  27.  2  Rep.  77  b :  Touchst.  280 :   Cra 

(b)  Dyer,  91  b.  146  ft.  Jac.  564 :  see  also  Miller  v,  Majn- 

(c)  Cro.  Eliz.  216 ;  Leon.  247.  waring,  Sir  W.  Jones,  364. 

(d)  8  &  9  Vic.  c.  106.  sec  3,  re-  (/)  1  Bop.  H.  &  W.  94. 
pealing  the  7  &  8  Vic.  c.  76,  which  (jji)  Gro.  Jac.  332. 
contained  a  similar  enactment.  (h)  YoL  iv.  p.  645,  7th  e^ 

(«)  Bro.  Leases,  24:   Barre,  27 : 
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for  the  whole  term,  unless  the  wife  or  her  heir  dissents.  This 
pofsdtion  is  controverted  by  Mr.  Serjeant  Williams  in  a  note 
to  his  edition  of  Saunder's  Reports  (a),  where  the  authorities 
are  minutely  examined,  and  a  distinction  suggested  between 
leases  for  life  and  leases  for  years ;  that  as  the  estate  in  the 
former  case  commences  by  livery,  it  can  only  be  defeated  by 
entry,  but  that  in  the  latter  it  determines  absolutely  on  the 
husband's  death.  Upon  this  point  Mr.  Jacob  observes  (b) 
that  with  respect  to  a  lease  for  life,  with  livery  made  by  the 
husband  alone,  it  seems  to  be  certain  that  it  would  continue 
after  his  death,  till  avoided  by  the  wife  or  her  heir  by  action 
before  the  statute  32  Hen.  8.  c.  28,  or  by  entry  since  that 
statute.  And  that  according  to  Jordan  v.  Wilkes  (c)  and 
Dixon  V.  Harrison  (c?),  a  lease  for  years  by  the  husband  alone 
is  voidable  only.  And  that  it  seems  to  follow  from  the 
nature  of  the  husband's  seisin  («),  that  the  estate  conveyed 
by  him  must  continue  till  defeated  by  action  or  entry.  (/) 

17.  This  view  of  the  question,  which  appears  to  be  the 
correct  one,  has  also  the  sanction  of  Mr.  Jarman's  autho- 
rity, (g) 

18.  As  to  the  effect  of  acceptance  of  rent  by  the  wife  after 
her  husband's  death  in  confirming  a  void  lease,  Mr.  Jacob 
makes  the  following  observations  (A) :  ^^  It  is  laid  down  in 
Bacon's  Abridgement  (/)  that  acceptance  of  rent  after  the 
husband's  death  will  confirm  the  lease;  but  this  does  not 
appear  to  have  been  decided,  and  although  the  estate  con- 
veyed by  the  husband  may  continue  till  avoided  by  the 
wife  or  her  heir,  it  is  not  a  necessary  consequence  that 
acceptance  of  rent  will  render  it  unimpeachable.  Where 
the  lease  was  for  life,  and  therefore  good  till  defeated  by  a 
ad  in  vitd^  it  was  held  that  acceptance  of  rent  by  the  wife 

(a)  2  SamicL  R.  180,  n.  9.  (/)  See  8  BulBt.  272 :  1  Frest 

(6)  1  Bop.  H.  &  W.  94 II.  Abst  336 :  Co.  Litt.  325  b,  n.  2. 

(c)  Cro.  Jac.  332.  (ff)  4  Jar.  Convey.  243,  dd  ed. 

(d)  Vaagh.  46.  (A)  1  Rop.  H.  &  W.  94  n. 
(«)  Anie,  p.  112.  (i)  Vol  iv.  p.  645,  7th  ed. 
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after  the  husband's  death  did  not  bar  her  from  bringing 
that  action,  (a)  And  ra  Yiner  (b)  it  is  said  generally,  that 
acceptance  of  rent  by  the  wife  on  a  lease  by  the  husband 
alone  will  not  bind  her*  The  case  of  a  lease  by  husband 
and  wife  jointly  is  different,  both  because  she  stands  in  a 
different  situation  with  respect  to  the  covenants  and  the 
reservation  of  the  rent,  and  because  the  contract  being  in 
her  name  she  may  elect  to  adopt  it.  In  Jordan  t;*  Wilkes 
and  Dixon  v.  Harrison,  the  question  of  the  effect  of  accep- 
tance of  rent  did  not  arise*  (c) '' 

19.  Under  the  old  law  leases  by  husband  and  wife  of  her 
lands  by  fine  were  binding  upon  the  husband  and  wife,  and 
their  issue ;  and  leases  by  recovery  duly  suffered  by  them 
were  good  against  the  persons  in  remainder  or  reversion. 
And,  as  we  shall  hereafter  see,  the  enactment  which  has 
abolished  fines  and  recoveries  {d)  has  enabled  the  wife,  with 
the  concurrence  of  her  husband,  to  make  dispositions  of  her 
lands,  which,  when  made  in  the  mode  directed  by  the  act  («), 
will  be  as  effectual  as  if  made  by  fine  or  recovery. 

(a)  See  4  Yin.  Ab.  101,  pi.  9. 102,  v.  Hindle,  2  Taunt  180 :  Hill  v. 
pL  11.  cites  Bro.  Barre,  27;  Bro.  Saunders,  2Bing.  112;  9  Moo.  238; 
Acceptance,  1.  S.  C.  affinned  in  error,  4  R  &  C. 

(b)  4  Vin.  Ab.  102,  pi.  10.  629 ;  7  Dow,  h  By.  17. 

(c)  On  this  subject  see  also  Good-  (d)  3  &  4  W.  4.  c  74. 
right  V.  Straphan,  Ck>wp.  201 :  Parry  (e)  See  sections  40  &  77. 
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SECTION  n. 

OP  LEASES  GRANTED  BY  HUSBAND   AND  WIFE   UNDER  STAT. 

32  HEN.  8.  C.  28. 


3.  Equity  will  not  relieve  where 

act  not  complied  vnih. 
4  Ofdy    corporeal   hereditaments 

demiseable. 
5.  But  tithes  may  he  leased  fir 

years. 
7.  Lands  must  have  been  let  within 

twenty  years  hefire  lease. 

12.  Lands  usually  demised  by  copy 

within  actf  semble. 

13.  Estate  must  be  of  inheritance. 

15.  Act    only   binds  husband   and 

wife  and  their  heirs. 

16.  Lease  must  be  by  deed  indented. 
18.  And  be  sealed  by  wife. 

20.  And  be  in  possession. 

21.  Effect  where  lease  not  dated. 

22.  From  what  period  lease  com* 

mences  when  not  mentioned 
when  it  shall  begin. 

23.  Leases  **from  the  mdhing^  or 

^from  heneeforihr 
2\,\  Leases  ^^ from  the  date"  and 
29.  J      "/row  the  day  of  the  date:* 
80.  Lease  in  reversion. 
31.  Must  not  be  without  impeach' 

ment  of  waste. 
35.  And  not  exceed  twenty-one  years 

or  three  lives. 


38.  Whether  lease  for  years  deter- 

minable  on  lives  within  act 

39.  Old  leases  must  have  expired^ 

or    have     been    surrendered 

within  year. 
43.  Cancellation  not  a  surrender. 
46.  Rent  must  be  reserved  to  huS" 

band   and  wife^    and   wif^s 

heirs. 

50.  Rent    customarily  paid    must 

be  reserved. 

51.  53.  How  to  be  ascertained. 
54*  At  what  times  to  be  payable. 

65.  Omission  to  reserve  heriot. 

56.  Old  rent  must  be  reserved  m 

hind. 

57.  Amount  of  rent  must  be  specified. 

58.  Vet  lease  valid  if  amount  can 

be  ascertained. 

59.  How  rents  to  be  reserved  where 

different  lands  comprised  in 
same  lease. 
64.  Lease  of  part,  with  reservation 
of  old  rent  pro  rata. 

66.  Where   pro    rata    reservations 

are  necessarily  good. 
68.  Leases  not  valid  under  act  to  be 
considered  as  leases  at  com* 
mon  law. 


1.  The  next  subject  for  our  consideration  will  be  what 

leases  the  husband  and  wife  are  empowered  to  grant  of  her 

estates  by  virtue  of  the  statute  82  Hen.  8.  c.  28. 

2.  The  act  declares,  ^^  That  all  leases  to  be  made  of  any 
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lands,  tenements,  or  other  hereditaments,  by  writing  indented, 
under  seal,  for  term  of  years,  or  for  term  of  life,  by  any  per- 
son or  persons,  being  of  full  age  of  twenty-one  years,  having 
an  estate  of  inheritance,  either  in  fee  simple  or  in  fee  tail,  in 
their  own  right,  or  in  right  of  their  wives,  or  jointly  with 
their  wives,  of  an  estate  or  inheritance,  made  before  tBe 
coverture  or  after,  shall  be  good  and  effectual  in  the  law 
against  the  lessors  (being  husband  and  wife)  and  their 
heirs;  provided  that  the  act  shall  not  extend  to  any  lease 
to  be  made  of  any  manors,  lands,  tenements,  or  heredita- 
ments, being  in  the  hands  of  any  farmer  or  farmers  by 
virtue  of  an  old  lease,  except  such  lease  be  expired,  sur- 
rendered, or  ended  within  one  year  next  after  the  making 
of  the  said  new  lease,  nor  shall  extend  to  any  grant  to  be 
made  of  any  reversion  of  any  manors,  lands,  tenements,  oc 
hereditaments,  nor  to  any  lease  of  any  manors,  lands,  tene- 
ments, or  hereditaments,  which  have  not  most  commonly 
been  letten  to  farm,  or  occupied  by  the  farmers  thereof,  by 
the  space  of  twenty  years  next  before  such  lease  thereof, 
made ;  nor  to  any  lease  thereof  made  without  impeachment 
of  waste ;  nor  to  any  lease  to  be  made  above  the  number 
of  twenty-one  years,  or  three  lives  at  the  most,  from  the 
day  of  the  making  thereof;  and  that  upon  every  such  lease 
there  be  reserved  yearly,  during  the  same  lease,  due  and 
payable  to  the  lessors  and  their  heirs  (to  whom  the  same 
lands  should  have  come  after  the  deaths  of  the  lessors,  if 
no  lease  thereof  had  been  made,  and  to  whom  the  reversion 
thereof  shall  appertain  according  to  their  estates  and  inte- 
rests),  so  much  yearly  farm  or  rent,  or  more,  as  hath  been 
most  accustomably  yielded  or  paid  for  the  manors,  &c.  so  to 
be  letten  within  twenty  years  next  before  such  lease  thereof 
made ;  and  that  every  such  person  or  persons,  to  whom  the 
reversion  of  such  manors,  &c.  so  to  be  letten,  shall  appertain, 
as  is  aforesaid,  after  the  deaths  of  such  lessors,  or  their  heirs, 
shall  and  may  have  such  like  remedy  and  advantage  to  all 
intents  and  purposes  against  the  lessees  thereof,  their  exe- 
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cutors  and  assigns,  as  the  same  lessors  should  or  might  have 
had  against  the  same  lessees.  Provided  also  that  the  wife 
be  made  party  to  every  such  lease  which  shall  hereafter  be 
made  by  her  husband  of  any  manors,  &c.  being  the  inherit 
tance  of  the  wife;  and  that  every  such  lease  be  made  by 
indenture  in  the  names  of  the  husband  and  wife,  and  she  to 
seal  the  same ;  and  that  the  farm  and  rent  be  reserved  to 
the  husband  and  to  the  wife,  and  to  the  heirs  of  the  wife 
according  to  her  estate  of  inheritance  in  the  same ;  and  that 
the  husband  shaU  not  in  any  wise  alien,  discharge,  grant, 
or  give  away  the  same  rent  reserved,  nor  any  part  thereof, 
longer  than  during  the  coverture,  without  it  be  by  fine 
levied  by  the  said  husband  and  wife ;  but  that  the  same  rent 
shall  reniain,  descend,  revert,  or  come,  after  the  death  of 
such  husband,  unto  such  person  or  persons  and  their  heirs, 
in  such  manner  and  sort  as  the  lands  so  leased  should  have 
done,  if  no  such  lease  had  been  thereof  made." 

3.  In  the  granting  of  leases  under  the  above  statute,  it 
is  requisite  that  the  following  particulars  should  be  complied 
with.  The  consequence  of  their  not  being  complied  with 
will  be  that  the  leases  will  be  void  so  far  as  they  derive  effect 
from  the  statute  ;^and  since  these  statutory  leases  are  innova- 
tions  upon  the  common  law,  and  ar^  sanctioned  only  by  a 
particular  act  of  parliament  under  certain  terms  and  con* 
ditions,  if,  in  consequence  of  such  conditions  not  being 
strictly  pursued,  the  leases  are  void  at  law,  a  Court  of  Equity 
has  no  jurisdiction  to  supply  the  omission,  (a) 

4.  First.  The  subject  demised  must  be  manors,  lands, 
tenements,  or  hereditaments ;  for  it  is  out  of  such  subjects 
only  that  a  rent  can  be  reserved  by  law,  with  proper  remedies 
to  enforce  the  payment  of  it.  Of  things,  therefore,  which 
lie  in  grant  only,  as  fairs,  markets,  franchises,  commons, 
advowsons,  piscaries,  hundreds,  and  the  like,  a  lease  under 

(a)  Cowp.  267  :  and  Anonymous,  2  Freem.  224 :  1  Sch.  &  Lef.  7L 
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the  authority  of  this  statute  cannot  be  made,  although  they 
may  have  been  customarily  let.  (a) 

5.  But  it  seems  that  such  a  lease  for  twenly-one  years 
maybe  made  of  tithes,  although  they  lie  in  grant  only,  because 
they  are  a  tenth  part  of  the  profits  of  land,  and  the  profits 
are  the  land  itself,  and  an  action  of  debt  at  the  common 
law  might  have  been  brought  for  the  recovery  of  rent  reserved 
on  a  demise  of  them  for  years,  and  such  rent  will  pass  with 
the  reversion  (6),  and  bind  an  assignee  of  the  lessee,  against 
whom  the  like  action  will  lie. 

6.  But  as  no  such  remedy  is  given  upon  a  lease  for  life  of 
tithes,  it  would  seem  that  such  a  lease  would  not  be  autho- 
rised under  this  statute,  (c)  And  the  law  on  this  subject  is 
not  altered  by  the  statute  5  Geo.  3.  c.  17,  which  authorises 
leases  for  lives  of  tithes  by  ecclesiastical  persons. 

7.  Secondly.  The  subject  demised  must  have  been  most 
commonly  let  to  farm,  or  occupied  by  tenants  by  the  space 
of  twenty  years  next  before  the  lease  made. 

8.  If,  therefore,  the  lands  have  been  let  for  eleven  years 
at  one  time,  or  at  different  times  within  that  period,  it  will 
be  sufficient;  but  such  lettings  must  have  been  made  by 
persons  seised  of  an  estate  of  inheritance,  (d) 

9.  The  statute  does  not  require  that  the  property  should 
have  been  let  upon  lease,  so  that  tenancies  at  will  are  suffi* 
cient ;  and  it  has  been  determined  that  demises  by  copy  of 
court  roll  for  lives  or  for  years  are  sufficient  lettings  to  &rms 
within  the  statute,  (e) 

10.  But  the  demise  under  the  authority  of  the  act  must, 
like  other  cases  under  its  provisions,  be  made  by  deed  in* 
dented  (/),  or  a  deed  purporting  to  be  an  indentm^.  (g) 

(a)  Co.  Litt.  44  b :  Touchst.  278 :        (e)  Tustian  v.  Roper,  Jones,  29  : 
Co.  litt.  47.  Co.  Litt.  44b :  The  Dean  and  Chap- 
el) Bailey  v.  Wellfl,  3  Wik.  26;  ter  of  Wozoefiter's  case,  6  Sep.  87: 
Tipping  r.  Grover,  Baym.  18.  Moor.  759 :  Cro.  Jac.  76. 

(c)  Co.  Litt.  44  b.  n.  3.  (/)  Gilb.  Ten.  180. 

(d)  Touchst.  278 :  Co.  Litt  44  ft :        (g)  See  p.  204.  infra. 
Dyer,  271  b. 
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11.  Hence,  if  the  husband  and  wife  be  seised  of  a  manor 
in  right  of  the  wife,  and  make  a  lease  by  indenture  of  lands 
previously  demised  by  copy,  it  will  be  within  the  statute,  (a) 

12.  Copyholds  not  being  in  general  demiseable,  are  said 
not  to  be  within  this  statute  (b) ;  but  if  the  husband  and 
wife  be  seised  in  right  of  the  wife  of  a  copyhold  estate, 
which  has  been  usually  demised  by  custom  or  by  licence,  it 
seems  that  a  lease  of  them  might  be  supported  under  the 
statute,  (c) 

13.  Thirdly.  The  property  demised  must  be  of  an  estate 
of  inheritance  in  the  wife,  or  in  her  and  her  husband  jointly. 

14.  If,  therefore,  the  inheritance  be  in  the  husband,  the 
wife  haying  an  estate  for  life  only,  a  lease  under  the  statute 
will  not  bind  her.  (d) 

15.  And  it  must  be  observed  that  the  statute  renders  valid 
the  leases  granted  under  its  authority,  against  the  husband 
and  wife  and  their  heirs  only,  so  that  when  the  inheritance 
determines,  as  in  the  instance  of  an  intail,  by  a  failure  of 
issue,  such  leases  also  determine  and  are  void  against  the 
persons  in  remainder  or  reversion,  except  such  remainder  or 
reversion  be  limited  to  or  be  in  the  lessors,  or  one  of  them, 
in  either  of  which  cases  the  leases  will  be  valid  during  the 
term,  (e) 

16.  The  fourth  requisite  is  that  the  lease  must  be  made 
by  deed  indented. 

A  deed  poll,  therefore,  is  insufficient ;  but  if  the  deed  be 
actually  indented,  which  supposes  a  counterpart,  it  is  inmia- 
terial  whether  the  deed  begins  or  not,  as  is  usual,  with  the 
words  "  this  indenture."  (/ ) 

17.  By  the  7  &  8  Vic.  c.  76  (^f),  it  was  enacted  that  it 
should  not  be  necessary  in  any  case  to  have  a  deed  indented. 
But  this  statute  has  been  repealed  by  the  8  &  9  Vic.  c.  106, 

(a)  Gilb.  Ten.  179.  (d)  Co.  Litt.  44.  n.  2. 

lb)  Gilb.   Ten.    179.   185 :    Cro.  (e)  Touchst.  280 :  Godb.  9. 

Car.  44.  (/)  Co.  Litt.  143  b.  229. 

(c)  See  Watkins's  Cop.  vol.  ii.  (g)  Sect  11. 
p.  194  It. 
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by  sec.  5  of  which  it  is  declared  that  a  deed  executed  after 
the  1st  day  of  October,  1845,  purporting  to  be  an  indenture^ 
shall  have  the  e£fect  of  an  indenture^  although  it  be  not 
actually  indented. 

18.  Fifthly.  The  lease  must  be  sealed  by  the  wife,  and 
she  and  her  husband  must  be  named  parties  to  it. 

19.  The  proviso  which  requires  the  wife  to  join  in  the 
lease  speaks  of  estates  being  the  inheritance  of  the  wife, 
while  the  first  section  authorises  leases  of  estates  of  which 
the  husband  is  seised  in  right  of  the  wife  or  jointly  with  the 
wife.  In  Smith  v.  Trinder  (a),  the  husband  and  wife  being 
jointly  seised,  the  former  alone  made  a  lease.  Three  judges 
held  that  the  case  was  not  within  the  proviso,  and  that  the 
lease  was  therefore  good  under  the  first  section :  but  Hobart 
C.  J.,  doubted  this,  and  the  point  was  not  decided. 

20.  Sixthly.  The  lease  must  be  a  lease  in  possession  and 
not  in  reversion,  or,  according  to  the  statute,  to  conmience 
from  the  making,  or  the  day  of  the  making  of  it. 

21.  If,  then,  the  lease  have  no  date,  or  an  impossible  one^ 
it  commences  from  the  delivery. 

22.  If  the  lease  have  a  proper  date  and  be  delivered  upon 
the  same  day,  without  mentioning  when  it  shall  begin,  it 
conunences  from  the  delivery  (6),  which  wiU  be  presumed 
to  have  been  made  on  the  day  of  the  date,  until  the  contrary 
be  proved,  (c) 

23.  If  the  lease  be  made  for  twenty-one  years,  or  for 
three  lives,  from  the  making,  or  from  its  sealing  and  de- 
livery,  or  from  henceforth,  it  will  commence  from  the  de- 
livery, whether  it  be  with  or  without  date,  (d) 

24.  And  if  a  lease  be  antedated,  and  the  contents  im- 
port that  it  was  to  begin  from  a  day  subsequent  to  its  date, 
still  if  the  deed  were  not  executed  until  after  that  day,  it 
would  be  good  as  a  lease  in  possession,  since  its  legal  effect 

(a)  Gro.  Car.  22.  {d)  Noma   t^.  tho    Hundred  of 

lb)  Co.  Litt  46  b.  Gawtrj,  Hob.  1 40 :  Co.  Litt,  46  ». 

(c)  Cro.  Jac  264. 
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and  operation  commenced  from,  and  not  before  its  execu- 
tion, (a) 

25.  In  the  ancient  cases  much  nicety  and  subtlety  pre* 
vailed  in  instances  when  the  leases  were  made  to  begin  from 
the  dates,  and  when  from  the  days  of  the  dates,  and  it  was 
understood  from  those  cases  that  the  words  "  from  the  date  " 
mcluded  that  day,  so  that  a  lease  containing  these  expres- 
sions by  beginning  upon  that  day,  would  not  be  a  lease  in 
Teversion ;  hence  a  lease  so  made  under  the  authority  of  the 
statute  would  be  good  and  binding.  It  was  also  understood 
from  those  cases  that  the  words  ^'  from  the  day  of  the  date  " 
exduded  that  day,  so  that  such  a  lease  would  not  be  au- 
thorised by  the  statute  as  being  a  lease  in  reversion,  and  it 
would  not,  therefore,  bind  the  wife  or  the  persons  claiming 
under  her. 

26.  These  cases  cannot  be  reconciled,  but  they  were 
considered  by  Lord  Mansfield  and  the  other  Judges  of  the 
Court  of  Bang's  Bench,  in  Pugh  v.  Duke  of  Leeds  (6),  in  which 
case  those  subtleties  and  distinctions  were  duly  considered, 
and  after  mature  deliberation  upon  the  old  decisions,  the 
Court  determined  that  the  words  '^from  the  date,"  and 
'^  from  the  day  of  the  date,"  were  of  the  same  import,  and 
that  they  included  the  day  of  the  date,  and  nught  or  might 
not  do  so  in  other  cases,  according  to  the  subject-matter ; 
the  Court  justly  observing,  that  the  construction  so  given 
was  in  support  of  the  deeds  of  parties,  and  to  give  effect  to 
their  intention ;  but  that  the  other  construction  was  a  sub« 
tlely  to  overturn  property,  and  to  defeat  that  intention, 
without  answering  any  good  end  or  purpose. 

27.  In  the  case  of  Pugh  v.  The  Duke  of  Leeds  (c),  a 
lease  for  twenty-one  years,  under  a  power  to  make  leases 
in  possession  for  that  term,  was  made  to  commence  "  from 

(a)  AmbL  740:  4  East,  477:  10  (c)  Cowp.  714:  see  also  5  Term 
East,  427:  15East,32.  Rep.567:  10 East,  431. 

(ft)  Stated  tit/rd. 
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the  day  of  the  date."  Upon  a  case  stated  for  the  Opinion 
of  the  Court  of  King's  Bench  on  the  validity  of  the  lease, 
as  one  in  possession,  it  was  decided  that  the  lease  was 
good :  —  1st,  upon  the  intention  of  the  parties ;  —  2dly,  upon 
the  generally  received  sense  and  acceptation  of  the  words 
themselves ;  —  and  3dly,  because  the  word  "  from  "  might 
in  the  common  use,  and  even  in  the  strict  propriety  of  Ian* 
guage,  mean  either  inclusive  or  exclusive. 

28.  Hence  it  is  to  be  inferred,  that  whether  a  lease  for 
years,  under  the  statute  of  Henry  the  Eighth,  be  made  to 
commence  from  the  making,  or  the  date,  or  the  day  of  the 
date,  it  will  be  good  as  a  lease  in  possession. 

29.  Mr.  Roper  observes  (a),  that  with  respect  to  leases  for 
three  lives,  made  under  the  authority  of  the  act,  and  expressed 
to  commence  from  the  days  of  the  dates,  it  is  presumed  that 
they  would  be  good  although  possession  were  delivered  on 
the  same  days  (as  they  would  be  valid  if  possession  were 
deferred  till  a  subsequent  period)  (b);  but  which  could  not 
be  so  if  the  "  days  of  the  dates  "  were  to  be  considered  ex- 
clusive of  the  days  upon  which  the  leases  appear  to  be  dated ; 
for  as  the  leases  were  not  to  begin  until  the  days  next 
following,  the  operation  of  the  livery  would  be  suspended 
during  the  days  of  their  dates,  and  the  leases  must  there- 
fore commence  in  futuro^  viz.  the  next  subsequent  days, 
which  the  law  does  not  allow  in  cases  of  freehold  interest* 
In  that  event,  therefore,  a  lease  so  made  and  intended  to  be 
protected  by  the  statute  would  be  defeated. 

30.  A  lease  in  reversion  cannot  be  granted,  though  it  be 
made  to  determine  within  the  period  of  twenty-one  years  or 
three  lives.  Though  an  interest  for  either  of  these  periods 
may  be  granted,  it  cannot  be  done  by  means  of  two  leases, 
one  taking  effect  on  the  determination  of  the  former,  (c) 

(a)  1  Bop.  H.  &  W.  102.  B.  S(  C.  426 :    as  to  the  questioii 

(b)  Freeman  v.Westy  2  Wilfl.  165.     whether  concurrent  leases  maj  be 

(c)  Doe  d.  Sutton  v.  Harvej,  1     made,  see  2  Sug.  Pow.  371,  7th  ed. 
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SI.  Seiventhly.  The  leases  must  not  be  made  without 
impeachment  of  waste. 

32.  If  a  lease  be  made  without  impeachment  of  waste  in 
express  terms,  there  can  be  no  doubt  as  to  its  invalidity 
against  the  wife  and  her  issue. 

33.  Mr.  Roper  remarks  (a)  that  the  consequence  will  be 
the  same  if  it  be  so  framed  as  to  prevent  the  lessee  from 
being  made  liable  to  waste ;  so  that  if  the  lease  were  made 
for  life,  with  remainder  to  B  for  life,  it  would  not  be 
aotborised  by  the  statute ;  because  during  the  continuance 
of  the  remainder  to  B,  the  first  tenant  for  life  would  not  be 
liable  to  an  action  of  waste,  which  is  prevented  by  the 
interposition  of  B's  remainder  for  life;  and  that  although 
it  has  been  alleged,  that  a  lease  to  a  man  for  the  lives  of 
three  other  persons  in  the  same  predicament,  since  if  he  die 
daring  the  continuance  of  any  of  the  lives,  the  person  sue* 
ceeding  to  the  possession,  called  an  occupant,  would  not  at 
the  common  law  be  punishable  for  waste ;  yet  such  objection 
is  without  foundation,  for  an  action  of  waste  may  be  sus-> 
tained  against  the  occupant  upon  the  statute  of  Gloucester, 
chapter  the  fifth,  which  gives  that  action  against  any  person 
holding  in  any  manner  for  life  or  years,  and  the  occupant 
holds  for  term  of  life,  (b) 

34.  Bat  now  the  action  of  waste  is  abolished  (c) ;  and 
the  only  remedy  for  waste  is  an  action  on  the  case  in  the 
nature  of  waste,  which  may  be  brought  by  the  reversioner 
or  remainderman  for  life  or  years,  as  well  as  in  fee  or  in  tail. 

35.  Eighthly.  The  leases  must  not  exceed  twenty-one 
years,  or  three  lives. 

36.  Hence  it  appears  that  there  cannot  be  two  leases 
granted  of  the  same  property,  the  one  for  years  and  the 
other  for  lives,  but  one  lease  only ;  and  if  that  be  for  lives, 
it  may  be  made  either  to  one  person  during  the  lives  of 
three  other  persons  in  esse^  or  to  three  persons  for  their  own 

(a)  1  Rop.  H.  h  W.  103.  (c)  By  the  3  &  4  W.  4.  c.  27. 

(b)  6  Bep.  37.  0ec.  36. 
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lives  (a) ;  so  also  leases  made  for  less  periods  than  twenty- 
one  years,  or  three  lives,  are  good  under  the  statute,  {b) 

37.  And  it  is  to  be  noticed,  that  if  in  the  demise  there  be 
an  excess  of  duration  not  warranted  by  the  act,  as  for  four 
lives,  or  for  fifty  years,  the  lease  will  not  at  law  be  valid 
under  the  statute  during  three  of  the  lives,  or  for  twenty- 
one  years,  but  would  be  void  in  toto.  (c) 

38.  Mr.  Roper  (d)  puts  the  case  of  a  lease  by  husband 
and  wife  to  be  granted  for  ninety-nine  or  for  sixty  years,  if 
they  should  so  long  live,  or  determinable  upon  three  lives ; 
and  inquires  whether  this  would  be  a  lease  within  the 
statute  ?  He  considers  that  it  would  not ; — first,  because 
the  act  distinguishes  between  terms  for  years  and  terms  for 
lives,  and  intended  that  those  difierent  interests  should  not 
be  blended  in  one  lease,  although  the  duration  of  the  lessee's 
interest  could  not  exceed  one  of  the  periods  prescribed  by 
the  statute; — secondly,  because  the  act  intended  that  if  the 
lease  granted  was  for  years,  it  should  not  by  possibility 
exceed  twenty-one  years ;  but  in  the  case  supposed  it  might 
endure  for  ninety-nine  or  for  sixty  years; — thirdly,  because 
such  a  lease  is  neither  for  twenty-one  years  nor  for  three 
lives; — and,  lastly,  because  under  an  ordinary  power  to 
lease  for  three  lives  or  twenty-one  years,  a  lease  for  ninety- 
nine  years,  determinable  upon  three  lives,  would  not,  as  it 
has  been  adjudged,  be  a  due  execution  of  the  power,  (e) 

Mr.  Roper  adds,  "  I  am  aware  that  in  Bacon's  Abridge- 
ment, under  the  title  ^  Leases' (/),  it  is  considered  that 
such  a  lease  would  be  good  under  the  statute,  but  the 
authorities  there  referred  to  do  not  appear  to  warrant  the 
conclusion.     In   Smith  t;.    Trinder  (g)  the  point  was  not 


(a)  Baugh  v.  Haines,  Cro.  Jac.  (rf)  1  Rop.  H.  k  W.  104. 

76 :  Wyndham  v.  Halcombe,  7  Term  (e)  Roe  d.  Bnuie  v.  Prideanz,  10 

Bep.  7 1 3.  East,  158 :  Touchst  277 :  AmbL  340. 

(h)  Isherwood  v.  Oldknow,  3  Mau.  (/)  Page  707,  7th  ed. 

h  Sel.382:  5Rep.  6b:  8Rep.70*.  (p)  Cro.Car.22. 

(c)  Touchst.  277. 
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made  or  discussed  ;  and  in  Whitlock's  case  (a)  no  particular 
kind  of  lease  is  mentioned,  the  power  there  being  to  grant 
leases  generally  in  possession  or  reversion,  so  as  they  did 
not  exceed  three  lives  or  twenty-one  years :  any  leases,  there- 
fore, not  exceeding  those  limits,  whether  for  terms  for  years 
only,  or  for  terms  determinable  upon  lives,  were  within 
such  power.  But  the  power  by  the  statute  is  more  re- 
stricted: it  empowers  leases  only  for  a  limited  term  of 
years,  or  for  a  term  of  three  lives,  and  then  withdraws  its 
protection  from  leases  granted  for  either  of  these  terms; 
i.  e.  from  the  former  if  it  exceed  twenty-one  years,  and  from 
the  latter  if  not  made  according  to  its  directions.  The 
author  of  the  Touchstone  asserts  it  to  have  been  resolved, 
that  if  tenant  in  tail  make  a  lease  for  ninety  years,  de- 
terminable upon  three  lives,  such  lease  was  not  warranted 
by  the  statute  (b) ;  and  in  Roe  d.  Brune  v.  Prideaux  (c), 
before  referred  to,  it  appears  that  successive  tenants  for 
life,  when  in  possession,  were  authorised  to  lease  for  any 
term  or  number  of  years  not  exceeding  twenty-one,  or  for 
the  Kfe  or  lives  of  any  one,  two,  or  three  persons,  so  as  no 
greater  estate  than  for  three  lives  should  be  at  any  one  time 
in  being  in  any  part  of  the  premises ;  and  the  Court  de- 
termined that  the  power  merely  authorised  a  lease  for 
twenty-one  years,  or  a  lease  for  three  lives,  and  that  leases 
granted  under  the  power  for  ninety-nine  years,  determinable 
upon  lives,  were  void  in  totOj  and  not  even  good  at  law  for 
twenty-one  years." 

39.  Ninthly.  Old  leases  are  required  either  to  have  ex- 
pired when  the  new  ones  are  granted,  or  to  be  surrendered 
within  one  year  afterwards. 

40.  If  the  old  leases  be  not  expired  they  may  be  surrendered 
absolutely,  or  upon  a  condition  or  engagement  that  the  new 
grants  be  made  within  a  limited  time,  as  within  a  month  or  a 
week,  and  if  the  condition  be  complied  with,  i.  e.  if  the  new 

(a)  8  Rep.  69  b.  (c)  10  East,  158. 187. 

{b)  Touchst  277. 

VOL.  I.  P 


210 


WHAT  WILL  BE   A   SURRENDER. 


leases  be  made  within  the  time,  they  will  be  binding  under 
the  authority  of  the  statute  (a) ;  for  a  surrender  in  law  is 
sufficient,  and  by  the  acceptance  of  the  new,  the  old  leases 
are  surrendered  and  ended,  the  words  used  in  the  statute,  (b) 

41.  It  will  make  no  difference  if  the  new  leases  be  made  to 
commence  at  a  future  time,  since  if  they  be  accepted  at  the 
period  when  it  arrives,  the  old  leases  will  then  determine  and 
the  new  commence,  (c) 

42.  But  the  new  leases  must  be  competent  under  the  statute 
to  pass  the  interest  intended ;  for  if  not,  then  the  acceptance 
of  them  cannot  be  a  surrender  of  the  old  leases,  (d) 

43.  And  cancellation  will  not  be  a  surrender  of  them,  for 
the  statute  of  29  Charles  2.  c.  3,  expressly  declares  that  no 
lease  of  any  lands  or  houses  shall  be  surrendered,  unless  by 
deed  or  note  in  writing,  signed  by  the  party  or  hb  legally- 
authorised  agent. 

44.  And  now  all  surrenders  in  writing,  except  of  copyholds, 
or  interests  which  might  have  been  created  without  writing, 
are  to  be  by  deed,  (e) 

45.  If  a  lease  be  cancelled  with  a  view  to  its  surrender, 
upon  the  faith  and  validity  of  a  new  lease  granted  under  the 
statute  or  other  power,  in  that  case,  if  the  second  lease  be  de- 
fective and  void,  then  the  first  will  be  considered  as  never 
having  been  surrendered, — ^first,  because  the  cancellation  had 
not  that  effect ;  and  secondly,  because  the  new  lease  should 
not  so  operate  contrary  to  the  intent  of  the  parties,  who 
merely  agreed  upon  the  surrender  of  the  old,  in  contem- 


(a)  Wilson  v.  Carter,  2  Stran. 
1201. 

(b)  And  it  has  been  held,  that  the 
substitution  of  one  tenant  in  the 
place  of  another  with  the  consent  of 
the  landlord,  is  a  surrender  in  law 
of  the  lease  of  the  first  tenant,  Tho- 
mas V.  Cook,  2  B.  Sc  Aid.  119;  2 
Stark.  408:  Stone  v.  Whiting,  2 
Stark.  236.  On  this  point  see  Mol- 
lettv.  Brajne,  2Campb.  103:  White- 


head V.  Clifford,  5  Taunt.  518 :  Mat- 
thews V.  Sawell,  8  Taunt  270 ;  2  B. 
Moore,  262. 

(c)  Poph.  9 :  Flowd.  106. 

(d)  Roe  d.  Berkley  v.  The  Arch- 
bishop of  York,  6  East,  86. 

(0  8  &  9  Vic  c.  106,  sec.  3.  By 
the  repealed  act  of  7  &  8  Yic  c  7^ 
sec.  4,  all  surrenders  in  writing  of 
freeholds  or  leaseholds  were  to  be 
by  deed. 
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plation  of  the  validity  of  the  new  lease ;  and  although  the 
new  and  void  instrument  should  recite  that  it  was  granted  in 
part  consideration  of  the  surrender  of  the  old  lease,  still  such 
recital  will  not  have  the  effect  of  a  surrender  of  the  first  lease ; 
the  words  or  expressions  not  importing  a  surrender  at  that 
time,  but  a  past  ineffectual  surrender ;  and  such  words  will 
be  confined  to  such  antecedent  act,  especially  as  a  contrary 
construction  would  defeat  the  intention  of  the  parties,  and 
operate  to  the  prejudice  of  the  lessee  in  the  first  lease,  (a) 

46.  Tenthly.  The  statute  requires  a  rent  to  be  reserved 
yearly  to  the  husband  and  to  the  wife,  and  to  the  heirs  of  the 
wife,  according  to  her  estate  of  inheritance  in  the  premises. 

47.  This  reservation  was  not  required  by  the  common  law 
in  leases  by  the  husband  and  wife.  If,  therefore,  no  such 
rent  be  reserved,  so  that  the  lease  is  not  authorised  by  the 
statute,  it  will  nevertheless  be  good  during  the  marriage,  and 
voidable  only  by  the  wife  at  her  election  after  her  husband's 
death,  (b) 

48.  The  rent  was  not  merely  intended  for  the  husband  and 
wife,  but  also  for  their  successors  to  the  property ;  and  so 
strictly  has  this  reservation  been  required,  that  it  has  been 
determined,  that  if  a  lease  of  lands  were  made  by  tenant  in 
tail  under  the  statute,  the  ancient  rent  of  which  was  lOZ.,  and 
the  reservation  was  51.  yearly,  during  the  lessor's  life,  and  10/. 
a  year  from  and  after  his  death,  the  lease  would  not  be 
bmding  under  the  authority  of  the  act ;  because  the  statute 
requires  the  whole  of  the  annual  rent  to  be  reserved  yearly 
during  the  whole  of  the  term,  and  it  not  having  been  so,  but 
apportioned,  the  power  given  by  the  act  was  not  well  exe- 
cuted, (c)  This  determination  has  been  questioned,  upon 
the  ground  that  the  rent  might  have  been  released  during 
the  life  of  the  lessor,  and  that  the  manner  of  reserving  it 

[a)  6  Easty  86.  (c)  Moun^oy's  case,  5  Rep.  4. 6. 

(6)  Jackson    v.    Mordant^     Cro. 
Elix.112;  Huttl02. 
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could  not  prejudice  the  issue;  but  admitting  that  to  be  so, 
the  reasons  given  against  the  propriety  of  the  decision  do  not 
appear  to  support  it ;  for  the  lease  purporting  to  be  made 
under  a  power  which  it  did  not  pursue,  it  follows  that  such 
lease  could  not  take  effect  under  the  authority,  and  that  it 
was  in  consequence  so  far  void. 

49.  If  the  reservation  be  not  strictly  in  the  form  prescribed 
by  the  statute,  the  law  will  if  possible  put  such  a  constructioa 
on  it  as  to  make  the  rent  payable  to  the  person  for  the  time 
being  intitled  to  the  reversion  (a),  and  the  lease  will  then  be 
supported.  In  leases  by  tenant  in  tail,  and  in  leases  under 
powers,  a  reservation  to  the  lessor  and  his  heirs,  or  a  re- 
servation generally  during  the  term,  will  be  sufficient  (5) ;  and 
it  seems  that  the  same  rules  will  apply  to  leases  by  husband 
and  wife.  In  Hill  v.  Saunders  (c)  the  rent  was  reserved 
during  the  term  to  the  husband  and  wife,  and  the  lessee  cove- 
nanted with  the  husband  and  wife  and  the  heirs  of  the  wife 
for  payment  of  the  rent  to  the  husband  and  wife.  The  wife 
died  without  having  had  issue  in  the  lifetime  of  the  husband, 
and  it  was  held  that  her  heir  (though  not  named  in  the  re- 
servation) was  intitled  to  the  rent,  and  that  the  lease  was 
within  the  statute. 

50.  Eleventhly.  The  rent  to  be  reserved  yearly  must  be  so 
much  as,  or  more  than  had  been  customarily  paid  or  yielded 
within  twenty  years  next  before  the  leases  were  made. 

51.  What  shall  be  considered  the  rent  to  be  reserved 
when  it  has  fluctuated  within  the  twenty  years,  has  been 
rendered  uncertain  by  the  conflicting  opinions  of  eminent 
judges,  upon  the  construction  to  be  put  upon  the  terms 
"  ancient  or  accustomed  rent."     In  the  case  of  Morris  v.  An- 


(a)  Sacheverel  v,  Frogate,  1  Ventr.  case,  8  Co.  69  6 :  see  2  Sugden  on 
161  ;    2  Saund.  361 :    19  Vin.  Ab.  Powers,  428,  7th  ed. 

139.  (c)  2  Bing.   112;    9   Moo.   238; 

(b)  Cother  v,  Merrick,  Hardr.  89 :  S.  C.  affirmed  in  error,  4  B.  Sk  C. 
2  Brod.  &  Bing.   556 :  WhiUock's  529 ;  7  Dow.  &  Ry.  17. 
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trobus  (a),  Hale,  C.  B.,  after  observing  tbat  the  statute  of 
Heniy  8.  was  a  pattern  for  the  exposition  of  13  Eli2.  c.  10, 
said.  *^that  the  accustomed  rent  mentioned  in  the  statute 
ought  to  be  understood  of  the  rent  reserved  upon  the  last 
lease,  and  not  upon  the  first;  for  that  rent  having  been 
altered  since,  cannot  be  called  the  aceustomed  rent."  In 
Orby  v.  Mohun  (6),  Holt,  C.  J.,  coincided  in  opinion  with 
Lord  Hale,  and  considered  the  case  of  Morris  v.  Antrobus  of 
undoubted  authority,  and  which  never  could  be  shaken,  (c) 
But  in  the  same  case.  Lord  Cowper,  C,  expressed  a  different 
opmion,  observing  that  it  had  been  said  ^^  that  the  ancient 
rent  is  certain  by  referring  to  the  last  rent  at  or  next  before 
the  time  of  the  settlement,  where  no  lease  was  in  being.  I 
do  not  agree  to  that: "  and  he  put  this  case — '^Suppose  the 
lands  to  be  leased  once  at  a  greater,  and  twice  at  a  less  rent ; 
I  take  the  rent  of  the  former  leases  to  be  the  ancient  rents, 
for  the  last  might  be  made  by  the  person  that  had  the  fee, 
who  is  not  bound  to  reserve  the  ancient  rent,  but  may  let  it 
for  nothing  if  he  pleases. "  (d) 

52.  Mr.  Roper,  after  noticing  the  above  cases,  remarks  (e) : 
''  Such  are  the  different  opinions  as  to  the  meaning  of  the 
words  ^ancient  or  accustomed  rents;'  and  when  they  are 
applied  to  the  statute  Henry  8,  it  is  presumed  that  the  opinion 
of  Lord  Cowper  will  be  found  to  be  the  most  sound.  In 
order  to  ascertain  the  fair  rent,  and  to  guard  the  wife  and 
her  heirs  against  the  improvident  leases  of  her  estate  by  her 
husband  at  an  undervalue,  the  act  itself  has  prescribed  a  rule 
for  ascertaining  the  rent  to  be  reserved,  viz.  that  rent  at  the 
least  which  the  premises  had  been  customarily  letten  for 
within  or  during  twenty  years  next  before  the  lease  was 
made.  This  appears  to  be  a  very  clear  and  distinct  standard. 
The  criterion  meant  to  be  established  for  fixing  the  rent,  was 

(a)  Hard.  325.  (c)  3  Chan.  Rep.  67. 

(b)  3  Chan.  Rep.  56 ;  2  Yern.  531.         (d)  Ibid.  73. 

542 ;  Free  in  Ch.  257 ;   Gilb.  Eq.        (e)  1  Rop.  H.  k  W.  109. 
B€p.45. 
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that  rent  at  which  the  lands  had  been  let  to  tenants  during 
the  greater  part  of  the  twenty  years ;  it  was  to  be  an  average 
estimate.  Such  being  the  rule,  it  seems  that  Lord  Cowper's 
opinion,  when  applied  to  this  subject,  is  the  right  one.  Thus, 
if  lands  had  been  let  for  200L  for  the  first  eleven  years  of 
the  twenty,  and  at  1001.  during  the  remaining  nine  years, 
it  is  conceived  that  the  2002.  would  be  the  accustomed  rent 
required  by  the  statute  to  be  reserved,  and  the  rent  which 
ought  to  be  reserved  in  a  lease  intended  to  be  made  under 
its  authority.  In  this  view  of  the  question,  Lord  Holt's 
observation,  in  regard  to  the  different  amounts  of  the  rents 
at  which  the  estate  may  have  been  let,  applies,  viz.  *  that  the 
majus  and  minics  will  not  be  any  alteration  of  the  case,  nor 
vary  it  one  way  or  the  other.'  (a)  " 

53.  In  the  late  case  of  Doe  v.  Lock  (5),  it  was  held  that 
the  proper  evidence  of  what  were  the  "  ancient  and  accus- 
tomed yearly  rents  and  reservations,"  was  the  last  lease. 

64.  The  statute  requires  the  accustomed  yearly  rent  only 
or  more,  to  be  reserved,  but  does  not  mention  at  what  times 
of  the  year  it  is  to  be  paid. 

If,  therefore,  such  rent  be  reserved  yearly,  whether  it  be 
made  payable  at  different  periods  of  the  years,  or  once  in  the 
year  only,  the  lease  will  be  valid,  (c) 

55.  Although  there  may  be  an  omission  in  not  reserving 
something  which  was  formerly  reserved,  yet  if  the  thing 
omitted  be  not  an  annual  render,  but  collateral  to  the  renty  it 
seems  that  such  omission  will  not  invalidate  the  lease,  since 
the  accustomed  and  annual  rent  is  yearly  reserved,  as  the 
statute  requires. 

Thus,  in  a  case  supported  by  this  statute,  and  under  ike 
same  rules  as  leases  made  by  husband  and  wife  of  her 
estate,   a  dean  and  chapter  being  seised  of  a  manor  (of 

(a)  3  Chan.  Rep.  p.  67.  363  :  Hill  v.  Saunders^  2  Bing.  112; 

(6)  2  A.  &  E.  736.  9  Moo.  238 ;  1  Car.  &  P.  80;  S.  C. 

(c)  Co.  Litt.  44  b :  Doed.  Shrews-  affirmed  in  error,  4  B.  &  C.  ^29 ;  7 

bury  V.   Wilson,   6   Barn,  h  Aid.  Dow.  h  Rj.  17. 
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which  A  held  lands  for  life,  at  an  ancient  rent  of  8^.  8^. 
payable  quarterly  and  heriotable  at  the  tenant's  death  ;  and 
copyholds  holden  of  the  manor  were  grantable  by  custom 
for  three  lives),  demised  the  lands,  upon  the  death  of  A,  to 
B  for  three  lives,  reserving  the  ancient  rent  half-yearly,  but 
not  reserving  any  heriot ;  nevertheless  the  lease  was  holden 
to  be  good  under  the  statute,  (a) 

56.  If  the  rent  were  accustomed  to  be  paid  in  com,  gold, 
or  silver,  it  must  be  so  reserved,  or  it  might  be  prejudicial 
to  the  wife,  or  her  heirs,  in  consequence  of  a  depreciation  in 
the  values  of  the  media  through  which  the  rent  is  reserved 
to  be  paid ;  so  that  if  the  ancient  rent  was  payable  in  gold, 
it  must  not  be  reserved  in  silver,  (b) 

57.  The  rent  reserved  must  be  specified  in  the  lease ;  for 
if  the  reservation  merely  follow  the  general  terms  or  language 
of  the  statute,  it  will  not  be  sufficient.  It  has  therefore 
been  adjudged,  that  reservations  "rendering  the  ancient 
annual  accustomed  yearly  rent,  and  the  rents  and  services, 
at  the  days  and  times  usual  and  accustomed," — or  thus, 
"  yielding  and  paying,  therefore,  the  respective  old  and  ac- 
customed yearly  rents,"  are  not  the  reservations  intended 
and  required  by  the  statute,  (c)  The  reason  is,  that  the 
persons  succeeding  to  the  property,  and  to  be  bound  by  the 
lease  under  the  act,  ought  to  know  what  the  ancient  rent  is, 
so  that  without  hazard  or  difficulty  they  may  be  enabled  to 
use  the  means  necessary  to  enforce  the  payment  of  it  if  it 
were  withheld,  which,  without  such  specification,  they  might 
experience  great  vexation  and  difficulty  in  obtaining. 

58.  Yet  although  the  rent  happen  to  be  reserved  in  very 
general  terms,  still  if  the  reservation  afford  a  standard  by 
which  a  certain  amount  of  the  rents  may  be  ascertained,  that 
reference  will  support  the  lease.     Thus,  if  the  reservation  be 

(a)  Baugh  v.  Haynes,  Cro.  Jac        (b)  5  Rep.  4  &  5  6. 
76 :  see  also  5  Rep.  4  b :  Palm.  106 :        (e)  Cro.  Car.  95 :   and  see  1  Eq. 
6  Bep.  38 :    Ambl.  740 :  Co.  Litt.     Ca.  Abr.  348  :  and  Sug.  Pow.  chap. 
44  i.  ZTii.  7th  ed. 

p  4 


216  RESERVATION   WHERE   TWO 

of  a  particular  sum  per  acre,  that  will  be  sufficient ;  for  when 
the  number  of  acres  is  known,  the  amount  of  the  rent  can 
be  easily  ascertained,  (a) 

59.  It  has  occurred  that  the  property  demised  by  one 
lease  under  the  statute  has  consisted  of  lands,  some  of  which 
have  been  customarily  demised  as  required  by  it,  and  some 
of  them  not  so  demised ;  also,  in  other  cases,  it  has  happened 
that  lands  usually  letten  separately,  and  at  different  rents, 
have  been  blended  in  one  lease,  and  the  ancient  rents  have 
been  reserved  in  the  gross  yearly  sum. 

60.  In  the  first  case,  if  the  ancient  rent  be  reserved  in 
respect  of  the  lands  which  have  been  customarily  let,  and  a 
rent  for  the  remainder,  the  lease  will  be  good  as  to  the  lands 
which  had  been  usually  demised,  (b)  But  if  the  ancient  rent 
be  not  so  separately  reserved,  then,  since  both  the  ancient 
and  the  new  rents  are  entire,  and  issue  out  of  the  whole  pro- 
perty demised,  so  as  it  cannot  be  said  that  the  ancient  rent 
is  reserved  out  of  the  lands  in  respect  of  which  it  was 
usually  paid,  the  lease  will  be  void,  t.  e.  not  authorised  by 
the  statute  ;  and  the  same  result  will  follow,  as  it  has  been 
decided,  if  the  old  rent  only  be  reserved  and  made  payable 
out  of  all  such  lands ;  for  in  that  case  the  rent  is  not  pro- 
perly reserved  out  of  the  lands  customarily  letten,  but  it  is 
entire,  and  issues  out  of  those  lands,  and  the  lands  demised 
which  had  not  been  customarily  letten.  (c) 

61.  In  the  second  case,  viz.  the  blending  in  one  lease  of 
two  farms  usually  demised  separately,  and  reserving  the 
ancient  rents  in  one  yearly  sum,  it  has  been  held  that  such 
a  lease  is  not  within  the  statute,  and,  therefore,  not  protected 
by  it ;  because  each  farm  is  liable  to  the  whole  rent,  the  re- 
servation not  directing  (as  it  ought  to  have  done)  such  pro- 
portions of  it  to  be  borne  by  each  farm  as  were  reserved  when 
demised  separately,  (d) 

(a)  3  Ch.  Rep.  76 :   and  Shannon         (c)  Ley,  74.  77 :    Smith  v.  Bole, 
V.  Bradstreet,  1  Sch.  &  Lefroj,  52.  Cro.  Jac  458. 

(b)  Tanfield  v.  Rogers,  Cro.  Eliz.         (d)  1  Rep.  139  a :  5  Rep.  o  &  6. 
340. 
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62.  Mr.  Jacob,  however,  observes  (a),  that  in  this  case 
the  security  for  the  rent  is  not  diminished,  and  since  it 
has  been  decided  that  in  the  converse  case,  of  part  of 
the  premises  being  let  at  a  rent  pro  rata^  the  lease  is 
good(i),  a  lease  of  two  farms  together  at  the  old  rent 
(which  is  in  substance  less  objectionable)  would  perhaps  be 
supported. 

63.  Mr.  Roper  (c)  puts  the  case  of  a  lease  being  made  of 
one  of  two  farms  (both  of  which  had  been  usually  demised 
together  at  one  rent  of  200t)  reserving  the  old  rent  of 
200/.,  such  lease  would,  as  he  considers,  be  protected  by  the 
statute,  because  the  old  rent  and  more  are  reserved  upon 
the  farm  demised.  The  contrary,  however,  would  be  the 
case  (as  he  conceives)  if  both  the  farms  had  been  demised, 
and  the  whole  rent  had  been  reserved  out  of  one  of  them, 
since  that  would  not  be  a  reservation  as  required  by  the 
statute,  and  might  be  injurious  to  the  wife  and  her  succes- 
sors,  by  narrowing  their  security  for  the  rent,  if  not  paid, 
but  which  could  not  happen  in  the  former  case,  since  the 
farm  not  demised  (supposing  it  to  be  the  wife's  estate) 
would  belong  to  her  surviving  her  husband,  and  to  her  issue 
after  her  death,  and  the  demise  of  the  other  farm,  at  so  great 
an  advance  of  rent,  was  beneficial  for  her  and  her  issue; 
but  in  the  second  case,  he  observes,  this  reasoning  does  not 
apply,  as  both  farms  are  included  and  would  be  bound 
during  the  term,  if  the  lease  were  valid,  and  then  such  pre- 
judice as  above  alluded  to  might  result  to  the  wife  and  her 
issue,  by  exempting  one  of  the  farms  from  the  payment  of 
any  rent,  {d) 

64.  As  to  the  question  whether  the  husband  and  wife  can 
grant  by  a  lease,  under  the  authority  of  the  statute,  a  parcel 
of  her  estate  which  has  been  customarily  demised  entire, 
reserving  a  due  proportion  of  the  old  rent  that  had  been 

(a)  1  Rop.  H.  &  W.  113  n.  (c)  1  Rop.  H.  &  W.  113. 

(6)  Doe  V.  WUbod,  5  B.  &  Aid.  (d)  See  PoUexf.  176 :  2  Mod.  57  : 
363  3  Keb.  192. 


218  LEASE  OF  PART  OF  LANDS 

reserved  upon  the  whole,  Mr.  Roper  considers  (a)  that  such  a 
lease  could  not  be  supported — first,  because  the  act  gives  no 
direct  power  for  partitioning  the  lands  and  reserving  rents 
pro  rata;  secondly,  because  the  statute  contemplates  and  seems 
to  provide  only  for  the  leasing  of  such  lands  in  farms  which 
had  previously  been  let,  and  upon  which  farms  accustomed 
rents  had  been  reserved; — thirdly,  because  the  consequence 
of  giving  to  the  act  a  different  construction  would  be  to 
defeat  its  intention,  which  was  to  secure  the  reserved  rents 
to  the  person  succeeding  to  the  farms ;  for  if  such  divisions 
of  lands  into  farms,  and  of  the  rents,  were  allowed,  such  of 
the  lands  as  were  not  included  in  the  new  leases  would  be 
discharged  from  so  much  of  the  old  rents  as  were  reserved 
in  such  leases,  and  then  if  from  the  insolvency  of  tenants, 
or  deficiences  of  distresses  upon  the  premises  demised,  the 
rents  reserved  could  not  be  recovered,  wives  surviving  their 
husbands,  or  their  heirs,  would  be  deprived  of  parts  of  the 
old  rents  which  the  statute  was  anxious  that  they  should 
receive  and  enjoy  after  the  determination  of  the  marriages ; 
it  therefore  expressly  provided,  ^'  that  the  husband  should 
not  in  any  wise  alien,  discharge,  grant  or  give  away  the 
rent  reserved,  nor  any  part  thereof,  longer  than  during  the 
coverture,  without  it  was  by  fine  levied  by  the  said  husband 
and  wife,  but  that  the  same  rent  should  remain,  descend, 
revert,  or  go,  after  the  death  of  such  husband,  unto  such 
person  or  persons,  and  their  heirs,  in  such  manner  and  sort 
as  the  lands  so  leased  should  have  done  if  no  such  lease 
had  been  thereof  made ; "  —  and  lastly,  because  the  doubts 
which  prevailed  upon  the  validity  of  such  leases  were 
so  strong  as  to  induce  the  legislature  to  pass  the  act  of 
39  &  40  G.  3.  c  41,  to  enable  bishops,  &c.  to  divide  their 
ancient  fisirms,  and  reserve  the  old  rents  thereon  pro  rata ; 
th6  provisions  of  which  statute,  for  reasons  unknown,  were 
not  extended  to  the  estates  of  married  women.     In  addition 

(fl)  1  Rop.  H.&W.  114. 
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to  the  above  observations,  Mr.  Roper  adds  the  authority  of 
the  author  of  the  Touchstone,  thus  expressed :  ^^  If  tenant  in 
tail  of  land  let  a  part  of  it  that  hath  been  accustomably  let, 
and  reserve  the  rent  pro  nrfa,  or  more  than  after  the  rate, 
this  is  not  a  good  lease"  (a) :  and  the  same  was  ruled  in 
Mountjoy's  case,  (b) 

65.  However,  in  the  case  of  Doe  d.  Shrewsbury  v.  Wil- 
son (c),  under  a  power  to  let  at  the  usual  and  accustomed 
yearly  rents,  it  was  held  that  a  part  of  premises  formerly 
let  together  might  be  demised  at  a  rent  pro  rata. 

66.  There  are,  from  necessity,  exceptions  to  the  doctrine 
that  reservations  of  rent  pro  rata  are  not  good. 

Thus,  in  the  instance  of  coparceners,  if  one  of  two  co- 
parceners in  tail  be  a  married  woman,  and  the  lands  had 
been  usually  let  for  100/.  a  year ;  she  and  her  husband 
might  demise  her  moiety  at  the  rent  of  50/.,  which  would  be 
a  good  lease  under  the  statute,  because  the  interest  in  co- 
parcenary is  created  by  the  act  of  law ;  the  law,  therefore, 
allows  of  a  demise  and  reservation  of  rent  pro  rata  in  this 
case  to  prevent  any  prejudice  which  the  one  coparcener 
might  sustain  from  the  caprice  or  obstinacy  of  the  other. 

67.  Again,  if  a  manor  had  been  generally  let  at  a  rent 
of  10/.,  and  a  tenancy  escheated,  the  manor  might,  notwith- 
standing, be  let  at  the  same  yearly  rent,  although  the  rent 
would  issue  as  weU  out  of  the  tenancy  never  in  lease  before, 
as  out  of  the  manor ;  so  that  it  might  be  justly  said  that  the 
ancient  rent  was  not  reserved,  as  required  by  the  statute. 
The  reasoning  governing  this  case  is  the  same  as  produced 
the  decision  in  the  last,  viz.  the  escheat,  being  the  act  of  law, 
or  of  God,  is  not  allowed  to  prejudice  the  rights  of  any 
person,  (d) 

68.  The  particulars  which  are  necessary  to  the  granting 

(a)  Page  279.  Q,  B.  208 ;    13  Law  J.  N.  S.  Q,  B. 

{b)  3  Co.  6.  350 ;  8  Jur:  951. 

(c)  5  Barn.  &  Aid.  363  :  see  also  (d)  5  Rep.  5  &  6. 
Doe  d.  Egremont  v,   Stephens,    2 
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of  good  leases  under  the  statute  of  Henry  the  Eighth  having 
been  considered,  the  observation  may  be  here  repeated,  that 
if  the  leases  happen  to  be  invalid  under  that  act,  in  con- 
sequence of  its  directions  not  having  been  followed  in  eveiy 
requisite,  and  the  wife  is  a  party,  such  leases  are  not  void, 
but  voidable  only  at  her  election,  or  at  the  election  of  her 
heirs,  and  are  to  be  considered  as  demises  at  the  common 
law,  which  have  been  before  treated  of.  (6) 


69.  Powers  of  leasing  the  wife's  estate  are  frequently  re- 
served to  husband  and  wife  in  settlements ;  but  as  there  appear 
to  be  no  circumstances  in  which  such  powers  when  given  to 
husband  and  wife  differ  from  powers  given  to  other  persons, 
the  reader  is  referred  for  full  information  on  this  subject  to 
the  Treatises  of  Sir  Edward  Sugden  and  Mr.  Chance. 

(ft)  Ante,  sect.  1. 
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CHAPTER  XIIL 

OF  THE  HUSBAND'S  RIGHT  TO  BE  RELIEVED  AGAINST  DIS- 
POSITIONS  OF  PROPERTY  MADE  BY  THE  WIFE  BEFORE 
MARRIAGE. 


2.  BtUe  laid  down  hy  Mr.  Roper* 
4. 6.   Cases  where   disposition  hy 

wife  set  aside, 
7.  Mr,  Jacob*s  observations, 
9.15.  Cases  where  disposition  by 

wife  supported, 
16.  RuU  laid  down  by  V,  C.  Wigram. 


17.  Settlement  supported  t^  known 

to  husband  before  marriage, 

18.  Or  recognised  after, 

19.  Or  in  which  he  has  concurred, 

20.  Settlement  before  treaty  of  mar- 

riage, 

21.  Strathmore  y,  Bowes, 


1,  Having  now  considered  the  rights  which  the  law  gives 
to  the  husband  in  his  wife's  property,  we  may  here  inquire 
in  what  cases  dispositions  of  her  property  made  by  the 
wife  before  marriage  will  be  deemed  a  fraud  upon  such 
rights. 

2.  Upon  this  subject  Mr.  Roper  makes  the  following  obser- 
vations (a) : — ^^  This  interest  of  the  husband  is  founded  upon 
the  good  faith  which  ought  to  subsist  inviolable  in  relation 
to  so  solemn  a  contract  as  that  of  marriage.  In  strictness, 
the  husband  can  have  no  right  to  any  of  his  wife's  property 
previously  to  the  solemnization  of  the  marriage.  Before 
marriage,  therefore,  the  wife  is  at  liberty  to  settle  or  dispose 
of  her  fortune  as  she  pleases,  provided  it  be  done  with  no 
improper  motive,  nor  to  deceive  the  person  who  is  then  ad- 
dressing her  with  a  view  to  their  union.  But  deception  will 
be  inferred  if,  after  the  commencement  of  the  treaty  for  mar- 
riage, the  wife  should  attempt  to  make  any  disposition  of  her 
property  without  her  intended  husband's  knowledge  or  con- 


(a)  ]  Rop.  H.  &  W.  163. 
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currence.  The  injury  he  would  sustain,  if  such  a  transaction 
were  to  be  sanctioned,  is  obvious ;  for  since  the  wife's  ap- 
parent fortune  in  addition  to  his  own  may  be  a  weighty  con- 
sideration and  inducement  for  entering  into  the  contract,  the 
happiness  of  both  might  be  endangered,  if,  after  the  treaty 
begun  under  such  calculations  and  persuasions,  the  wife 
should  be  enabled,  prior  to  the  marriage,  to  disappoint  them 
by  disposing  of  or  abridging  her  interest  in  the  property  that 
belonged  to  her.  It  is  presumed,  therefore,  that  without  the 
consent  of  the  intended  husband  the  law  will  not  permit  any 
disposition  of  the  wife's  fortune  to  be  made  before  the  mar- 
riage then  in  contemplation;  and  that  under  no  circumstances, 
after  a  treaty  for  a  marriage  has  commenced,  will  any  such 
voluntary  disposition  of  her  property  be  binding  upon  her 
subsequent  husband.  In  the  absence  of  other  instances 
of  fraud,  the  time  when  the  disposition  or  settlement 
was  made  must  decide  its  validity,  and  attention  to  this 
circumstance  will,  as  it  is  presumed,  reconcile  the  principal 
cases.  In  the  Countess  of  Strathmore  v.  Bowes  (a).  Lord 
Thurlow  said  that  a  conveyance  by  a  wife,  whatsoever  may 
be  the  circumstances,  and  even  a  moment  before  the  mar- 
riage, was  primd  facie  good,  and  became  bad  only  upon  the 
imputation  of  fraud.  If  a  woman,  during  the  course  of  a 
treaty  of  marriage  with  her,  made  without  notice  to  the  in- 
tended husband  a  conveyance  of  any  part  of  her  property,  he 
should  set  it  aside  though  good  primd  facie,  because  affected 
with  that  fraud." 

3.  Mr.  Roper  cites  the  cases  of  Howard  v.  Hooker  (6), 
Carleton  v.  the  Earl  of  Dorset  (c),  and  Cotton  v.  King  (i), 
as  being  within  the  above  rule. 

4.  In  Howard  v.  Hooker,  a  widow,  prior  to  her  second 
marriage,  made,  a  settlement  of  her  estate  without  the  pri- 

(a)  1  Ves.  Jun.  28.  v.  Wellington,  1  P.  W.  535:  Lance 

lb)  2  Ch.  Rep.  81 ;  1  Eq.  Ca.  Abr.  t;.  Norman,  .2  Ch.  Rep.  79. 
59.  {d)  2  P.  W.  359.  674 ;  Moa.  259. 

(c)  2  Yern.  17  :  see  also  PquLboii 
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yity  of  her  second  husband ;  and  he  having  married  her  in 
coa&ience  of  her  having  that  estate,  the  settlement  was  set 
aside.  In  this  case  the  settlement  was  made  in  con- 
templation of  the  second  marriage;  and  there  were  also 
special  circumstances  of  firaud  upon  the  husband  which 
were  considered  by  the  Court  in  pronouncing  its  judg- 
ment. 

5.  In  Carleton  v.  the  Earl  of  Dorset,  Lady  Dayrill,  before 
her  marriage  and  without  her  husband's  knowledge,  con- 
veyed her  estate  to  trustees,  to  permit  such  persons  to  receive 
the  rents  as  she,  whether  sole  or  married,  should  appoint. 
It  was  decided,  that  the  settlement  could  not  be  supported 
against  the  husband.  Besides  the  probability  in  this  case 
of  the  settlement  being  made  during  the  time  of  the  hus- 
band's addresses,  it  is  stated  in  Mr.  Cox's  report,  that  the 
wife  had  assured  her  intended  husband  that  he  should  enjoy 
her  estate,  (a)  ^^  Here,  then,"  as  Mr.  Roper  remarks,  ^^  was 
a  plain  deception,  which  alone  would  vitiate  the  transaction ; 
and  a  similar  deception,"  he  adds,  ^^  appears  to  have  been 
practised  in  the  case  of  Cotton  v.  King." 

6.  To  these  cases  may  be  added  that  of  Goddard  v. 
Snow  (b)j  where  a  settlement  was  set  aside  which  had  been 
made  by  the  wife  of  part  of  her  property  ten  months  before 
the  marriage,  but  after  the  commencement  of  the  treaty. 
In  this  case  there  had  been  a  studious  concealment  of  the 
settlement,  which  had  not  been  heard  of  by  the  husband, 
dazing  a  coverture  of  ten  years'  duration. 

7.  Mr.  Jacob  (c),  after  citing  the  dictum  of  Lord  Thur^ 
low  in  the  case  of  Strathmore  v.  Bowes  ((2),  ^^  that  the 
question  in  all  the  cases  is  whether  the  evidence  is  sufficient 
to  nose  fraud ; "  and  that  of  Mr.  Justice  Buller  in  the  same 
case  (e)j  '^  that  fraud  consists  in  falsely  holding  out  that  a 


(a)  2  Cox,  33.  (d)  1  Ves.  Jun.  28. 

(6)  1  Boss.  485.  le)  2  B.  C.  C.  350. 

(c)  1  Rop.H.&W.  I6611. 
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woman  has  an  estate  unfettered,  and  that  the  husband  will 
of  course  be  entitled  to  it ;  and  that  no  case  has  yet  es- 
tablished that  all  conveyances  by  a  wife  before  marriage 
are  void,  merely  because  not  communicated  to  the  husband," 
considers  that  it  may  be  inferred,  that  though  a  conveyance 
made  during  the  treaty  of  marriage  is  primd  facie  fraudulent, 
yet  the  case  must  be  decided  upon  a  view  of  all  the 
circumstances  of  the  transaction. 

8.  Upon  this  point  Mr.  Jacob  refers  (a)  to  the  cases  of 
King  V.  Cotton  (6),  Newstead  v.  Searles  (c),  Blanchet  v. 
Forster  (c?),  Thomas  v.  Williams  (e),  and  De  Mauneville  v. 
Compton.  (/) 

9.  In  King  v.  Cotton  the  reasonable  nature  of  the  set- 
tlement, as  being  a  provision  for  the  children  of  a  former 
marriage,  was  one  of  the  circumstances  on  which  the  decision 
in  its  favour  was  foimded ;  in  that  case  there  was,  however, 
as  Mr.  Jacob  notices,  also  the  material  fact  of  the  settle- 
ment having  been  made  before  the  commencement  of 
the  treaty  of  marriage.  The  husband  also  was  in  mean 
circumstances,  and  bad  received  a  considerable  fortune  with 
his  wife,  upon  whom  he  was  unable  even  to  make  a  jointure. 

10.  In  Blanchet  v.  Forster,  a  woman  on  the  eve  of 
marriage  gave  a  bond  for  valuable  consideration,  and  she 
and  the  obligee,  at  her  request,  concealed  it  from  the  in- 
tended husband.  It  was  held  good  against  him,  Lord 
Hardwicke  remarking  that  if  a  woman  about  to  marry 
parted  with  her  property,  or  gave  a  security  or  assign- 
ment, they  were  relievable  against  in  equity;  but  where 
a  debt  was  contracted  for  valuable  consideration,  though 
concealed  from  the  husband,  it  was  no  fraud  on  the  mar- 
riage. 

11.  In  Thomas  v.  Williams,  a  woman,  during  a  treaty 


(a)  1  Rop.  H.  k  W.  166  n.  (d)  2  Ves.  Sen.  264. 

{b)  2P.W.674*  (e)  Mos.  177. 

(c)  1  Atk.  265.  (/)  1  Ves.  &  B.  354. 
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of  marriage,  without  the  knowledge  of  her  intended  husband, 
voluntarily  released  a  legacy  due  to  her.  The  transaction 
was  sustained  against  the  husband,  the  Lord  Chancellor 
remarking  that  he  did  not  appear  ever  to  have  inquired  after 
this  legacy. 

12.  In  De  Manneville  v.  Compton  (a)  Lord  Eldon  held 
that  the  husband  could  not  be  relieved  against  the  voluntary 
giving  up  (for  family  reasons  which  made  it  very  fair  to  do 
so)  of  a  promissory  note  to  a  large  amount  after  instructions 
for  a  settlement  had  been  given,  though  that  settlement 
gave  him  a  contingent  interest  in  all  the  wife's  bonds  and 
notes  vested  in  trustees,  and  the  promissory  note  was  the 
only  instrument  of  that  description,  on  the  ground  that  there 
was  no  evidence  of  the  marriage  taking  place  upon  a  repre- 
sentation of  the  particulars  or  amount  of  property ;  and  he 
considered  that  he  should  have  gone  beyond  any  precedent 
had  he  decided  otherwise. 

13.  Again,  in  the  early  case  of  Hunt  v.  Matthews  (i), 
a  settlement  by  a  widow  before  marriage  of  the  greater 
part  of  her  estate  as  a  provision  for  her  children  by  a  first 
husband,  was  upheld  on  the  ground  that  it  was  a  conscientious 
thing  in  the  wife  to  provide  for  such  children  before  she 
placed  herself  under  the  power  of  a  second  husband.  It  seems, 
however,  here,  that  the  husband  was  privy  to  the  deed. 

14.  In  the  case  of  St.  George  t;.  Wake  (c)  a  settlement 
made  during  the  treaty  of  marriage  was  upheld  against  the 
husband  by  Sir  J.  Leach,  M.  R.,  there  being  no  evidence 
that  the  transaction  was  concealed  from  him,  and  no  alle- 
gation  in  the  bill  of  such  concealment.  And  this  decision 
was  affirmed  by  Lord  Brougham,  C,  on  appeal  (d)^  after  a 
full  consideration  of  the  authorities.  In  this  case  there  were 
also  the  circumstances,  which  were  not  unnoticed,  that  the 
settlement  was  for  an  only  sister,  who  had  a  peculiar  claim 

(a)  Ubi  tup.  {e)  1  M.  &  E.  610. 

\l)  1  Vern.  408.  (rf)  Ibid.  619. 
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upon  the  fund  in  question,  and  that  the  husband  was  unable 
to  make  any  settlement  upon  the  wife. 

15.  In  the  more  recent  case  of  Taylor  v.  Pugh  (a),  a  set- 
tlement made  before  marriage,  without  the  knowledge  of 
the  intended  husband,  was  held  good.  *  Here,  however,  was 
the  circumstance  that  the  wife  had  been  seduced  by  the 
person  whom  she  afterwards  married,  who  had  thus  put  it 
out  of  her  power  to  stipulate  for  a  settlement  before  marriage. 

16.  In  the  above  case,  the  doctrines  of  Equity  upon  the 
subject  were  thus  laid  down  by  Sir  J.  Wigram,  V.  C. : — 

"  Notwithstanding  there  are  some  dicta  which  may  at  first 
be  considered  as  implying  the  contrary  (but  which  may,  I 
think,  be  explained),  I  take  the  rule  of  the  Court  to  be  cor- 
rectly stated  in  Mr.  Roper's  Treatise,  (b)  *  Deception  will 
be  inferred,  if,  after  the  commencement  of  the  treaty  for 
marriage,  the  wife  should  attempt  to  make  any  disposition 
of  her  property  without  her  intended  husband's  knowledge 
or  concurrence.'  This  way  of  stating  the  law  does  not 
exclude  inquiry  into  the  circumstances  by  which  the  ap- 
parent deception  may  be  explained,  nor  does  it  conflict  with 
the  modern  cases  to  which  I  referred.  I  shall,  as  I  under- 
stand those  cases,  content  myself  with  referring  to  the 
valuable  note  of  the  leanied  editor  of  the  same  treatise  (c), 
in  support  of  the  general  proposition  I  have  cited. 

"Several  circumstances  would  certainly  appear  to  have 
been  sometimes  thought  material,  as  negativing  the  imputed 
fraud ;  such  as  the  poverty  of  the  husband — the  fact  that 
he  has  made  no  settlement  upon  the  wife  —  the  reasonable 
character  of  the  settlement,  as  in  the  case  of  a  settlement 
upon  the  children  of  a  former  marriage  —  and  the  ignorance 
of  the  husband  that  his  wife  possessed  the  property.  Upon 
these  I  am  not  called  upon  to  say  more  than  that  I  am  glad 
to  find  other  grounds  upon  which  to  decide  the  present  case. 

(a)  1  Hare,  612.  (c)  1  Rop.  H.  &  W.  166  n:   in. 

(b)  1  Rop.  H.  &  W.  163  :  see  ante^     serted  in  p.  223.  ante. 
p.  221. 
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I  could  not  give  my  individual  assent  to  tbe  sufficiency  of 
any  of  the  reasons  I  have  mentioned.  The  poverty  of  the 
husband  —  the  absence  of  any  settlement  upon  the  wife  — 
the  reasonable  manner  in  which  she  desires  to  deal  with 
her  property,  may  be  very  material  considerations  for  the 
guidance  of  the  parties  in  determining  in  what  manner  the 
wife's  fortune  should  be  settled ;  but  why  they  should  con- 
stitute a  reason  for  concealing  the  arrangement  from  the 
husband,  I  cannot  comprehend.  It  might  be  very  proper  to 
bring  these  considerations  to  the  attention  of  the  intended 
husband.  He  might  be  told  that  the  lady  has  a  certain 
fortune,  but  regard  being  had  to  the  claims  upon  her  and 
to  his  circumstances,  the  settlement  ought  to  be  made  in 
a  particular  way ;  and  upon  this  statement,  if  he  does  not 
approve  of  the  proposed  settlement,  the  marriage  contract 
may  be  determined ;  but  I  cannot  comprehend  the  rea* 
soning  which  says  that  any  one  of  the  reasons  suggested  is 
a  sufficient  ground  for  practising  concealment  upon  the 
husband,  or  treats  such  concealment  as  immaterial.  So  also 
with  respect  to  the  ignorance  of  the  husband  of  the  property 
of  the  wife;  that,  no  doubt,  materially  lessens  his  disap- 
pointment at  finding  the  wife's  fortune  has  been  withdrawn 
from  his  control ;  but  the  equity  is  not  founded  upon  his 
disappointment ;  for,  if  that  were  so,  it  would  follow  that 
his  ignorance  of  the  existence  of  the  property  would  always 
be  an  answer,  however  that  ignorance  was  produced ;  the 
equity  would  never  arise  where  the  wife  had  contrived  to 
conceal  her  property  from  the  husband :  but  this  is  not  so, 
for  the  cases  clearly  show  that  practised  concealment  by  the 
wife  will  be  treated  as  a  fraud  on  the  husband."  His  Honor, 
however,  admitted  that  the  facts  to  which  he  had  adverted 
having  been  more  or  less  relied  on  by  the  Court  in  refusing 
to  disturb  a  secret  settlement,  were  facts  which  ought  not  to 
be  disregarded  in  determining  whether  a  settlement  was  to 
be  deemed  fraudulent  or  not. 

17.  If  it  has  come  to  the  knowledge  of  the  husband,  before 
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tbe  marriage,  that  a  settlement  has  been  made,  he  cannot 
afterwards  set  it  aside,  (a) 

18.  Nor  can  he  do  so,  if  he  has,  subsequently  to  the 
marriage,  recognised  the  settlement,  (b) 

19.  The  concurrence  of  the  intended  husband  in  the  settle- 
ment, though  he  be  a  minor,  precludes  all  objection  on  this 
ground,  (c) 

20.  And  when  there  is  no  possibility  of  any  deception 
upon  the  second  husband,  as  where  a  woman  being  desirous 
to  make  provision  for  her  children  by  a  former  husband  does 
so  shortly  after  the  death  of  the  first,  and  prior  to  any  treaty 
of  marriage  with  a  second  husband,  with  a  view  to  place  it 
out  of  her  power  upon  the  future  marriage  so  to  settle  her 
property  as  may  be  unjust  or  prejudicial  to  them,  in  such  a 
case,  since  the  consideration  is  meritorious,  and  there  is  no 
pretence  for  imputing  to  the  transaction  any  species  of  fraud, 
the  settlement  so  made  cannot  be  impeached  by  any  subse- 
quent  husband. 

21.  In  the  case  of  the  Countess  of  Strathmore  v.  Bowes  (rf), 
before  referred  to.  Lady  Strathmore  upon  the  death  of  her 
first  husband  became  entitled  to  considerable  property  under 
her  father's  will.  She  in  the  year  1777,  being  about  to  marry 
a  person  named  Grey,  conveyed,  with  his  consent  and  for  the 
purpose  of  providing  for  her  children,  all  her  real  and  per- 
sonal property  to  trustees  for  her  sole  and  separate  use,  not- 
withstanding  any  future  coverture.  Having  altered  her 
intention  in  regard  to  Mr.  Grey,  she  a  few  days  after  the  ex- 
ecution  of  the  settlement  married  the  defendant  Bowes,  who 
insisted,  in  a  cross  bill  filed  by  him  in  the  cause,  that,  he  not 
having  had  notice  of  the  settlement,  it  was  fraudulent  and 
in  derogation  of  his  marital  rights.     But  the  deed  was  es- 

(a)  Aylett  v.  Ashton,  5  Beav.  66 :  {c)  See  Slocombe  v.  Glubb,  2  B* 
St.  George  v.  Wake,  1  M.  &  K  610.  C.  C.  545. 

(b)  Maber  r.  Hobba,  2  Y.  &  C.  {d)  2  Bro.  C.  C.  345 ;  1  Ves.  Jun. 
Eq.  Ex.  317 :  England  r.  Downes,  2  22. 

Beav.  535. 
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tablished  against  him ;  because  there  was  no  fraud  practised 
upon  him,  he  not  having  been  in  contemplation  of  any  of  the 
parties  at  the  time  when  the  settlement  was  executed.  Lord 
Thurlow  observed,  in  affirming  Mr.  J.  BuUer's  decree,  that 
the  law  conveyed  the  marital  rights  to  the  husband,  because 
it  charged  him  with  all  the  burthens  which  were  the  con- 
sideration he  paid  for  them,  so  that  they  were  rights,  upon 
which  fraud  might  be  committed ;  and  a  rule  of  law  arose 
oat  of  them,  that  the  husband  should  not  be  cheated  on 
account  of  his  consideration ;  that  the  question  which  arose 
out  of  all  the  cases  was,  whether  the  evidence  was  sufficient 
to  raise  fraud ;  and  that  even  if  there  had  been  a  fraud  upon 
Grey,  his  Lordship  would  not  have  permitted  Bowes  to  com- 
plain of  it. 

22.  In  Ball  v.  Montgomery  (a)  the  above  case  was  re- 
ferred to  by  Lord  Loughborough,  who  said,  that  if  a  woman 
previously  to  marriage  conveyed  her  property  without  the 
privity  of  her  intended  husband,  it  would  be  fraud  ;  that 
Strathmore  v.  Bowes  went  upon  this,  that  the  deed  was 
honest  and  proper,  being  made  in  contemplation  of  a  mar- 
riage with  another  person  (Grey)  and  with  his  consent. 

23.  Whether  a  conveyance  privately  made  by  the  husband 
before  marriage  for  the  purpose  of  barring  his  wife's  dower 
would  be  deemed  fraudulent  against  her,  will  be  considered 
in  a  future  place.  (6) 

(a)  2  Ves.  Jun.  191—194;  4  B.  (b)  See  "  Dower,"  infrd. 

C.  C  339. 
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CHAPTER  XIV. 

OF  THE   WIFE'S  EQUITY  TO   A   SETTLEMENT  OUT  OF  HER  OWN 

PROPERTY. 


SECTION  L 


OF  THE  NATURE  OF  THE  WIFE'S  EQUITY  TO  A  SETTLEMENT, 
AND  AGAINST  WHOM  AND  OUT  OF  WHAT  PROPERTY  IT  IS 
GIVEN. 


3.  Equitable  choses  in  ctcHotu 

4.  Not  given  out  of  legal  choses  in 

action. 

5.  Unless  where  sued  for  in  equity, 

6.  Sturgis  y.  Champnegs, 

7.  Wife  plaintiff  in  equity, 

10.  Husband  restrained  from  as- 

signing, 
13.  Settlement  out  of  trust  term  as 

against  husband. 


14.   Whether  out  of  life  estate  or  in- 

come  as  against  husband. 
17.  Equity  as  against  assignees  in 

bankruptcy  or  insolvency. 
20.  Intitled  to  settlement  as  against 

assignee  by  purchase. 
22.   Whether  out  of  life  estate  as 

against  assignee  by  purchase. 
24.  Out  of  trust  term   as  against 

purchaser. 


1 .  The  husband's  rights  in  his  wife's  property  having  been 
considered  in  the  preceding  chapters,  we  will  next  inquire 
in  what  cases  these  rights  will  be  modified  in  favour  of  the 
wife. 

2.  Where  the  wife's  choses  in  action  are  recovered  at  law, 
the  husband  or  his  assignee,  whether  for  a  valuable  consider- 
ation or  as  a  volunteer,  will  be  intitled  to  the  whole  fiind ; 
since  a  Court  of  Equity  will  not  interfere  at  her  instance 
in  order  to  procure  a  provision  for  her  out  of  such  pro- 
perty, (a) 

3.  But  if  the  husband  or  his  assignee  have  no  title  at  law 
to  recover  the  wife's  property,  as  where  it  is  an  equitable 


(a)  Oswell  V,  Probert,  2  Ves.  Jun.  682. 
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interest ;  in  such  case,  as  they  are  obliged  to  apply  to  a 
Court  of  Equity  for  the  recovery  of  it,  that  jurisdiction  will 
impose  terms  upon  them.  It  will  stipulate,  as  the  con- 
sideration for  lending  its  assistance,  that  a  provision  shall 
be  made  out  of  the  fund,  or  out  of  the  husband's  other 
property,  for  his  wife  and  children,  (a)  And  this  juris- 
diction appears  to  have  been  exercised  from  the  earliest 
period,  (b) 

4.  Upon  the  wife's  right  to  a  provision  out  of  her  legal 
choses  in  action,  Mr.  Jacob  observes  (c),  "  It  has  been  con- 
tended that  the  wife's  equitable  right  to  a  provision  extends 
as  well  to  her  choses  in  action  recoverable  at  law,  as  to 
those  which  are  recoverable  in  equity  (d) ;  and,  in  one 
cajse  (e)y  it  appears  that  an  injunction  was  granted  on  this 
ground,  to  restrain  the  husband  from  getting  in  a  debt  due 
to  his  wife  on  bond.  Lord  Hardwicke  is  reported  to  have 
said,  that  he  did  not  know  whether  the  Court  would  not, 
at  the  suit  of  the  wife,  enjoin  the  husband  from  taking  out 
execution  upon  a  judgment  obtained  for  a  bond  debt  due 
to  the  wife  dum  sola  (/) ;  and  perhaps  an  inference  in  favour 
of  this  argument  may  be  drawn  from  the  case  of  Ellis  v. 
Ellis  (^),  where  the  Court,  though  apparently  considering 
that  the  husband  might  by  assignment  defeat  the  wife's 
equity,  restrained  the  exercise  of  that  power.  With  these 
few  exceptions,  the  authorities  are  uniformly  against  the 
extension  of  this  right  to  property  not  within  the  jurisdiction 

of  equity. " 

5.  Mr.  Jacob  proceeds  (A) :  "  But  where  the  property, 
though  in  its  nature  legal,  becomes  from  collateral  circum- 
stances the  subject  of  a  suit  in  equity,  it  appears  that  the  wife's 

(a)  2  P.  W.  639.  (e)  Winch  v.  Page,  Bunb.  87. 

(b)  Sturgis  V.  Champneys,  5  M.        (/)  2  Atk.  420. 

h  C.  103.  iff)  1  Vin.  Ab.  Sup.  475. 

(c)  1  Rop.  H.  &  W.  257.  (A)  1  Hop.  H.  &  W.  258. 
{d)  Clancy    on    the    "Equitable 

Rights  of  Married  Women,"  p.  215. 
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right  to  a  provision  out  of  it  will  attach.     Thus,  in  a  case 
where  a  legal  debt  was  due  to  the  wife,  Lord  Eldon  ob- 
served, that  if  the  husband  had  filed  a  bill  to  establish  a 
right  of  set-off  in  equity,  in  respect  of  that  debt,  he  must 
have  made  his  wife  a  party,  thereby  letting  in  her  equitable 
claim,  (a)     In  Oswell  v.  Probert  (6),  the  fund  arose  from  a 
real  estate,  which  had  been  sold  under  a  decree  obtained  by 
a  creditor.     It  was  contended  that  the  wife's  interest  in  the 
real  estate  was  legal,  and  therefore  that  she  was  not  intitled 
to  a  provision  out  of  the  produce.     The  Lord  Chancellor 
thought  that  the  estate  was  subject  to  a  power  of  sale ;  but 
he  put  the  wife's  right  upon  the  ground  that  her  husband's 
assignees  were  obliged  to  come  to  an  equitable  jurisdiction, 
to  obtain  the  benefit  of  the  property.     Where  a  leasehold 
estate  was  bequeathed  to  the  wife,  and  the  executor  assented, 
in  a  suit  afterwards  instituted  by  him  to  pass  his  accounts, 
the  Lord  Chancellor  said,  that  if  the  husband  had  asked  the 
aid  of  equity,  it  would  only  have  been  granted  upon  terms ; 
but  that  by  the  executor's  assent  the  husband  had  gained  a 
legal  interest  in  the  term,  (c)     If  the  executor  had  not 
assented,  the  right  of  the  husband  could  only  have  been 
enforced  in  equity,  and  it  seems  that  the  wife's  right  to  a 
provision  would  have  followed.     So,  if  a  mortgage  debt  be 
recovered  by  a  foreclosure  suit,  the  same  consequence  en- 
sues {d)  ;  and  it  seems  that  the  principle  would  be  the  same 
if  a  legal  debt,  due  to  the  wife,  were  recovered  in  equity, 
in  a  suit  for  an  account,  or  in  a  suit  for  the  administration 
of  the  assets  of  the  debtor.     It  appears  to  be  the  usual  prac- 
tice in  Chancery,  when  money  is  paid  to  the  husband  in 
right  of  the  wife,  to  require  the  consent  of  the  latter,  without 
inquiring  whether  the  property  from  which  it  has  been 
derived  was  originally  of  a  legal  or  an  equitable  nature." 
6.  And  now  the  wife's  right  to  a  settlement  out  of  her 

(a)  Ex  parU  Blagden,  2  Rose,        (c)  Adams  v,  Peirce,  3  P.  W.  U. 
251.  (rf)  1P.W.549. 

{b)  2  Ves.  Jun.  680. 
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legal  choses  in  action,  where  her  husband  or  his  assignee  are 
obliged  to  have  recourse  to  equity,  appears  to  be  established 
by  the  late  case  of  Sturgis  v.  Champneys  (a),  where  it 
was  held  that  the  wife,  to  whom  a  legal  estate  for  life  in 
real  property  had  been  devised,  was  entitled  to  a  provision 
out  of  her  life  estate  against  her  husband's  assignees  in 
insolvency,  who  had  been  obliged  to  have  recourse  to 
equity  in  consequence  of  the  legal  estate  being  vested  in 
mortgagees.  Lord  Cottenham,  C,  remarking,  that  where  the 
assignees  were  applying  to  equity  for  its  assistance  to 
obtain  the  property,  it  could  make  no  difference  that  the 
estate  of  the  wife  was  not  a  trust,  but  that  the  recovery  at 
law  was  prevented  only  by  the  existence  of  a  prior  legal  trust 
estate. 

7.  It  would  seem  from  some  of  the  earlier  cases  as  if  the 
equitable  jurisdiction  were  confined  to  instances  merely 
where  the  husband,  or  the  persons  claiming  under  him,  were 
the  plaintiffs.  But  it  is  now  settled  that  equity  will  enforce 
the  Avife's  right  where  she  is  a  plaintiff  as  well  as  where  she 
is  a  defendant. 

8.  Thus,  in  Elibank  v.  Montolieu  (ft).  Lady  Elibank  being 
intitled  to  considerable  property  as  one  of  the  next  of  kin  of 
Lady  Curstown,  filed  a  bill  against  her  husband  and  the  ad- 
ministrator,  pmying  an  account  of  the  plaintiff's  share,  and 
that  it  might  be  settled  upon  herself  and  children.  And  the 
Court  decreed  that  the  plantiff  was  intitled  to  the  relief 
prayed  by  her  bill  under  the  circumstance  stated;  the 
L.  C.  remarking  that  the  only  difficulty  which  he  had  in 
the  cause  was  upon  the  form  of  the  suit,  whether  a  married 
woman  by  her  next  friend  could  be  a  plaintiff  in  the  Court. 
With  respect  to  that  difficulty,  if  she  was  intitled,  and  there 


(a)  5  M.  &  C.  97 ;   8  Jar.  840:        (&)  5  Yes.  737 :   and  see  Gardner 

see  aJso  Freeman  v.  Fairlee»  11  Jur.  v.  Walker,  1  Stra.  603*    In  the  fd- 

447  :  and  Newenham  v.  Pemberton,  lowing  cases  the  wife  was  plaintiff, 

17  Law  J.  N.  S.  Chan.  99 ;  11  Jur.  10  Yes.  574:    1  Atk.  192 :  1  Dick. 

1071.  373. 
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was  no  way  of  asserting  her  right  against  her  husband  except 
by  bill,  that  objection,  he  thought,  did  not  weigh  much* 

9.  And  the  wife's  power  of  asserting  her  right  to  a  set- 
tlement against  her  husband  or  his  assignees  as  a  plaintiff 
in  equity,  which  appears  to  have  been  recognized  by  Lord 
Cottenham,  C,  in  Sturgis  v.  Champneys  (a),  has  been  treated 
as  settled  by  Sir  L.  Shadwell,  V.  C.  E.,  and  Sir  J.  L.  K.  Bruce, 
¥•  C,  in  the  later  cases  of  Eedes  v.  Eedes  (J),  and  Newen- 
ham  V.  Pemberton.  (c) 

10.  In  Ellis  V.  Ellis  (d\  the  Court  entertained  a  suit  by 
the  wife  to  restrain  her  husband  from  assigning  or  trans- 
ferring  for  a  valuable  consideration  her  equitable  property, 
and  the  Chancellor  continued  the  injunction,  ordering  the 
husband  to  make  proposals  for  a  settlement. 

11.  And  in  Roberts  v.  Roberts  (e),  the  Master  of  the 
Rolls  granted  the  like  injunction  in  order  to  prevent  the 
necessity  of  new  parties ;  but  he  said,  he  desired  to  be  un- 
derstood that  he  did  not  make  the  order  under  an  idea  that 
a  purchaser  or  assignee  for  a  valuable  consideration  of  the 
husband  of  the  wife's  property  could  put  himself  into  a 
better  situation  than  the  husband ;  and  he  added,  that  the 
more  he  thought  upon  the  subject  the  more  he  was  satisfied 
that  such  an  assignee  must  be  subject  to  the  same  equity. 

12.  Mr.  Roper,  however,  observes  (/),  that  the  prin- 
ciple for  granting  the  injunctions  in  these  cases  is  very 
questionable ;  for  that  if  the  husband  had  a  right  to  sell  his 
wife's  equitable  choses  in  action,  there  is  no  reason  why  he 
should  be  prevented :  and  that  in  Pulvertoft  v.  Pulvertoft  (^), 
Lord  Eldon  refused  to  enjoin  the  husband  from  selling 
property  of  which  he  had  previously  made  a  voluntary 
settlement  after  marriage  upon  his  wife  and  children. 


(a)  5  M.  &  C.  102  :  see  also  Han-  (c)  Ante^  p.  233. 

son  V.  Keating,  4  Hare,  7;  14  Law  J.  (d)  1  Yin.  Ab.  Sup.  476. 

N.  S.  Chan.  13 ;  8  Jur.  950.  (e)  2  Cox  Rep.  422. 

(b)  11  Sim.  570 ;  10  Law  J.N.  S.  (f)  1  Rop.  H,  A  W.  263. 
Chan.  199.  (ff)  18Ve8.84. 
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13.  It  seems  that  the  wife  is  entitled  to  a  provision  out  of 
a  trust  term  against  her  husband,  (a) 

14.  The  wife's  right  to  a  settlement  as  against  her  husband 
out  of  a  life  estate  or  out  of  the  income  of  her  property, 
does  not  appear  to  be  clearly  settled. 

15.  In  Vaughan  v.  Buck  (6),  where  the  wife  was  intitled 
to  a  life  interest  in  residuary  estate,  cross  petitions  were 
presented  by  the  husband  and  wife,  the  fonner  praying  for 
payment  of  the  income  to  himself,  the  latter  praying  for  a 
settlement  of  part  to  her  separate  use.  But  Sir  L.  Shadwell, 
y.  C.  E.,  said  that  he  had  no  right  to  interfere  in  this  case 
with  the  right  of  the  husband  to  receive  his  wife's  income. 
They  were  living  together,  and  he  was  maintaining  her  as 
well  as  he  could.  He  should  therefore  make  an  order  ac- 
cording to  the  prayer  of  the  husband's  petition. 

16.  This  decision  was  disapproved  of  by  Lord  Langdale, 
M.  R.,  in  Wilkinson  v.  Charlesworth  (c),  in  which  case  his 
Lordship,  after  noticing  the  cases  of  Ball  v.  Montgomery  (d), 
Wright  V.  Morley  (^),  and  Jacobs  v.  Amyatt  (/),  as  opposed 
to  the  doctrine  that  the  wife's  equity  did  not  extend  to 
dividends  accrued  in  the  husband's  life,  remarked  that,  as 
far  as  he  knew,  it  was  the  constant  practice  of  the  Court  to 
^ve  the  wife  an  equity  to  a  settlement  in  both  principal  and 

income. 

17.  The  wife's  equity  for  a  settlement  against  her  hus- 
band's assignees  in  bankruptcy,  or  his  assignees  claiming 
under  the  insolvent  debtors'  act,  or  his  assignees  under  a 
deed  of  trust  to  pay  his  debts,  is  the  same  as  against  him- 
seK. 

18.  Hence  if  the  wife's  property  be  such  as  he  could  recover 
at  law,  such  assignees  will  also  be  entitled  to  recover  and 

(a)  See  p.  237.  infrct.  (d)  2  Ves.  Jun.  191. 

(&^  13  Sim.  404;  7  Jur.  238.  («)  11  Ves.  12. 

(c)  16  Law  J.  N.  S.  Chan.  887 ;  (/)  1  Mad.  376  n. 
llJar.644. 
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receive  it ;  and  as  the  husband  is,  in  such  a  case,  under  no 
obligation  to  make  a  settlement  upon  his  wife  or  children, 
neither  are  his  assignees,  (a) 

19.  But,  on  the  other  hand,  if  the  wife's  interest  in  her 
property  be  equitable  only,  or  if,  though  legal,  it  cannot  be 
obtained  without  the  interposition  of  equity  (J),  then  a  Court 
of  Equity  will  impose  the  same  terms  upon  the  assignees,  in 
regard  to  a  settlement  on  the  wife  and  her  children,  as  it  will 
do  upon  the  husband,  (c) 

20.  It  is  now  settled  that  the  wife  is  entitled  to  a  proyision 
against  an  assignee  claiming  by  purchase  from  the  hus- 
band (d)j  although  the  point  was  formerly  doubted  by  Lord 
Thurlow.  (e) 

21.  It  was  held  in  Elliott  v.  Cordell  (/),  that  the  wife  was 
not  entitled  to  a  provision  against  her  husband's  assignee 
out  of  a  life  estate,  on  the  ground  that  the  husband  was  per- 
mitted to  enjoy  it  without  making  any  provision  for  his  wife, 
on  condition  that  he  maintained  her;  and  the  principle 
that  if  he  failed  in  this  obligation,  it  would  be  fastened 
on  the  property,  did  not  apply  to  the  case  of  a  particular 
assignee  for  a  valuable  consideration,  who  purchased  the  pro- 
perty whilst  the  husband  was  maintaining  his  wife,  and 
before  circumstances  had  raised  an  equity  in  the  property 
for  the  wife. 

22*  It  seems  now,  however,  that  the  husband  is  not  entitled 
to  the  wife's  life  estate,  except  subject  to  her  equity  to  a 


(a)  Jewson  v,  Moulson,  2  Atk. 
420 :  Burdon  v.  Dean,  2  Yes.  Jun. 
60S  :  Oswell  v.  Frobert,  2  Yes.  Jun. 
682. 

(b)  See  ante^  p.  232. 

(c)  See  Mitford  v.  Mitford,  9  Yes. 
87 :  Homsby  v.  Lee,  2  Madd.  16 : 
Pryor  v.  Hill,  4  B.  C.  C.  139:  Wright 
V.  Morlej,  11  Yes.  21:  Brown  v. 
Clark,  3  Yes.  166 :  Lamb  v.  Milnes, 
6  Yea.  517. 

(d)  Salisbury  v.  Newton,  1  Eden, 


370:  Wenman  v.  Mason,  1  P.  W. 
549  n:  Jewson  v.  Moulson,  2  Atk. 
417 :  Like  v.  Beresford,  3  Yes.  511 : 
Prjor  V.  Hill,  4  B.  C.  C.  139:  Ma- 
caulay  o.  Philips^  4  Yes.  19 :  Franco 
V.  Franco,  4  Yes.  530 :  Elliott  v.  Cor^ 
dell,  5  Mad.  149^  and  the  cases  there 
cited. 

(e)  Worrall  r.  Marlar,  and  Baah- 
nan  v.  Pell,  1  P.  W.  459  n. 

(/)  5  Madd.  149 :  Stanton  v.  Hall, 
2  Ruas.  h  M.  175. 
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settlement  (a),  and  the  wife  will  therefore  have  the  same 
right  against  his  assignee. 

23.  Upon  the  wife's  right  to  a  settlement  out  of  a  trust 
term  Mr.  Jacob  observes  (b)  :  "  It  is  doubtful  whether  the 
wife  is  entitled  to  a  provision  out  of  a  trust-term  belonging 
to  her  as  against  a  purchaser.  In  some  cases  (c)  the  question 
was  decided  against  her,  and  it  is  mentioned  by  Lord 
Alvanley  as  doubtful,  (d)  These  cases,  however,  occurred 
before  the  general  equity  of  the  wife  as  against  her  husband's 
assignee  for  valuable  consideration  was  established ;  and  they 
do  not  deny  her  right  to  a  provision  out  of  a  trust-term  as 
agamst  her  husband.  There  does  not  appear  to  be  any  sound 
principle  for  making  a  distinction  in  this  respect  between  a 
trust-term  and  other  equitable  choses  in  action.  It  has  in- 
deed been  considered,  in  questions  relating  to  the  wife's 
right  of  survivorship,  that  the  rules  applying  to  trust-terms 
must  be  the  same  as  those  appljring  to  legal  terms.  But  this 
has  no  application  to  her  right  to  a  provision,  the  whole  doc- 
trine of  the  wife's  equity  being  a  departure  from  legal 
analogy.  And  there  is  no  inconsistency  in  allowing  the  hus- 
band's assignment  of  the  wife's  trust-term  to  defeat  her  right 
by  survivorship,  without  affecting  her  right  to  a  provision : 
this  is  the  effect  which  is  given  to  his  assignment  for  valuable 
(ibnsideration  of  her  other  equitable  choses  in  action.  It  has 
been  suggested  as  a  reason  for  distinguishing  a  trust-term 
from  other  trust  property,  that  it  may  be  taken  in  execution 
at  law  for  the  husband's  debt  under  &  fieri  facias  {e) :  but  it 
is  now  settled  that  that  writ  does  not  extend  to  equitable  in- 
terests in  terms  of  years."  (/) 

24.  But  it  seems  now  to  be  settled  by  the  late  case  of 
Hanson  v»  Keating  (g)  that  the  wife  is^ntitled  to  a  provision. 

(a)  Ana,  p.  235.  («)  4  Ves.  528. 

(6)  1  Bop.  H.  «( W.  271.  (/)  Scott  v.  Scholey,  8  East^  466: 

(e)  Tudor  v.   Samyne,   2  Vern.  Metcalf  v.  Scholej,  2  N.  R.  461. 

270:  Bates  v.  Dandj,  2  Atk.  207:  {g)  4  Hare,  1 ;  14  Law  J.  N.  S. 

flee  2  Atk.  421.  Chan.  13 ;  8  Jnr.  949 :  Newenbam 

{d)  4  Yes.  19—528.  v.  Pemberton^  an^,  p.  233. 
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There  a  mortgage  was  made  by  the  husband  and  wife  of  an 
undivided  fourth  part  of  leaseholds  to  which  the  wife  was 
entitled  in  equity.  The  assignee  of  the  mortgagee  having 
filed  a  bill  for  foreclosure,  the  wife  claimed  a  provision. 
Sir  J.  Wigram,  V.  C,  having  made  some  observations  upon 
the  rule  that  the  plaintiff  seeking  equity  must  do  equity,  pro- 
ceeded thus : — "  The  question  is,  what  are  the  equitable  rights 
of  the  parties  independently  of  their  relative  positions  on  the 
record  ?  Sir  Edward  Turner's  case  (a),  if  it  be  law,  answers 
this  question.  Now  it  is  true  that  some  judges  have  thought 
the  resolutions  in  that  case  questionable ;  but  it  is  equally 
true,  that  they  have  considered  it  as  binding  upon  all  courts 
until  the  House  of  Lords  should  alter  its  own  resolutions  (b) ; 
and  unless  I  am  altogether  imder  a  mistake,  Sir  Edward 
Turner's  case  has  always  been,  and  is  at  this  day,  considered 
law  by  conveyancers,  and  is  acted  upon  accordingly.  And  the 
more  strong  has  been  the  dissent  from  the  resolutions  in  that 
case,  the  more  do  the  judges  who  express  that  dissent  affirm 
the  authority  of  the  case  by  following  it.  I  believe  the  under- 
standing of  the  Profession  prior  to  the  decision  in  Sturgis  v. 
Champneys  (c)  to  have  been,  that  Sir  Edward  Turner's  case 
was  in  accordance  with  the  principles  of  ihe  Court,  and  I 
advert  to  that  understanding  the  more,  not  only  because  the 
yice-Chancellor  of  England  concurs  in  it,  but  because  I  know 
the  learned  editor  of  Mr.  Boper's  book  on  the  Law  of  Husband 
and  Wife  always  lamented  the  decision  in  Sturgis  v.  Champ- 
neys as  having  in  his  opinion  unsettled  the  law.  In  some 
cases  of  mere  personalty,  there  is  no  doubt  of  the  wife's 
equity.  But  prior  to  Sturgis  v.  Champneys,  the  opinion  of 
the  Profession  had,  I  believe,  become  settled,  that  estates  in 
land  were  not  subject^  to  the  same  equity,  upon  the  broad 
and  important  principle  of  preserving  a  strict  analogy 
between  legal  and  equitable  estates  in  land.     In  the  case  of 

(a)  1  Vern.  7.  :    (c)  Ante,  p.  233. 

(A)  Pitt  V.  Hunt,    1  Vera.  18 : 
Jewson  V,  Moulson,  2  Atk.  417. 
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Burdon  r.  Dean  (a)  the  order  was  made  by  consent,  and 

Lord  Cottenham  notices  that  circumstance  in   Sturgis  v. 

Champncys.     I  shall  however,  not  decide  this  case  without 

attentively  reading  Sturgis  v.  Champneys  in  private."     On 

a  subsequent  day  his  Honor  said,   "At  the  close  of  the 

argument  in  this  case,  I  stated  what  my  understanding  of 

the  law  was ;  and  I  reserved  to  myself  the  duty  only  of 

examining  the  case  of  Sturgis  v.  Champneys  to  determine 

"whether  I  could  act  in  this  case  upon  my  individual  opinion 

as  to  the  law,  without  directly  impugning  the  plain  tenor  of 

Liord  Cottenham's  judgment  in  that  case.     My  opinion  is, 

that  I  cannot  do  so;  and  therefore,  in  deference  to  that 

judgment,  I  shall  follow  it,  although,  if  that  case  were  out 

of  the  way,   I  should  probably  have  decided  otherwise. 

There  would  be  no  difficulty  in  distinguishing  the  facts  of 

this  case  from  those  in   Sturgis  v.  Champneys;  but  the 

reasoning  in  that  case  would  remain,  and  I  cannot  dis-. 

regard  it." 

(o)  2  Ves.  Jun.  607. 
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SECTION  IL 


WHAT   AMOUNT  OF   THE   FUND   WILL   BE  SETTLED. 


1.   Whole    of  wife's  property  not 

required  to  be  settled, 
5.  Even  where  the  husband  is  insoU 

vent 


8.  In  most    cases    half  of  fund 

settled, 

9.  Amount  depends  upon  ctrevm- 

stances  of  case. 


1.  The  Court  does  not  require  the  husband,  or  the  persons 
claiming  under  him,  to  settle  the  whole  of  the  wife's  choses 
in  action  upon  her  and  her  children,  but  a  reasonable  pro- 
portion of  them  only. 

2.  This  point  was  considered  by  Sir  T.  Plumer,  V.C., 
in  the  case  of  Beresford  v.  Hobson  (a),  where,  after  a  re- 
vision of  all  the  authorities,  his  Honour  came  to  the  above 
conclusion. 

3.  In  that  case,  upon  a  reference  to  the  Master  to  receive  pro- 
posalsfor  a  settlement  upon  the  wife  of  a  bankrupt,  he  reported 
that  he  allowed  the  whole  of  the  fund  to  be  settled  upon  her, 
which  was  a  legacy,  because  she  had  been  deserted  by  her  hus- 
band, and  left  by  him  without  the  means  of  support.  Upon 
exceptions  to  the  report.  Sir  Thomas  Plumer  allowed  them, 
and  directed  the  Master  to  review  it,  observing  that  in  no 
case  the  Court  had  given  the  whole  to  the  wife,  and  that  in 
most  of  the  cases  the  question  had  been,  how  much  she 
should  have ;  and  in  determining  it,  the  Court  had  exercised 
a  discretion,  and  had  not  tied  itself  down  to  any  precise  rule, 

# 

but  that  it  had  never  given  the  whole. 

4.  However,  in  Brett  v.  Greenwood  (6),  where  the  husband 
had  taken  the  benefit  of  the  Insolvent  Act,  the  whole  of  a 


(a)  1   Madd.  363 :  see  Coster  v. 
Coster,  9  Sim.  602. 


{b)  3  Y.  &  C.  Eq.  Ex.  230. 
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fund  in  Court  was  ordered  to  be  applied  for  the  benefit  of  the 
wife  and  children,  Alderson,  B.,  remarking,  that  the  situation 
of  an  insolvent  as  to  after-acquired  property  was  very  dif- 
ferent fi:^m  that  of  a  bankrupt. 

5.  But  in  Napier  v.  Napier  (a),  Sir  Edward  Sugden,  C, 
considered  that  this  decision  could  not  be  supported;  for 
that  however  true  it  was  that  there  did  exist  a  difference 
as  to  the  operation  of  bankruptcy  and  insolvency  upon  after^ 
acquired  property,  upon  which  difference  the  decision  rested, 
yet  that  there  was  no  distinction  as  to  the  rights  of  assignees 
in  the  property  of  the  bankrupt  or  insolvent  at  the  time  of  the 
bankruptcy  or  insolvency,  upon  which  rights  the  practice  in 
bankruptcy  could  alone  have  been  founded. 

6.  In  the  above  case  of  Napier  v.  Napier,  six-tenths  of 
the  fond  was  given  to  the  wife. 

7.  In  Coster  v.  Coster  (6),  where  the  wife  had  been  deserted 
by  her  husband,  three-fourths  of  the  fund  was  settled  upon 
her  and  her  children. 

8.  Most  frequently  one-half  of  the  fund  has  been  settled 
upon  the  wife  and  children,  (c) 

9.  But  the  proportion  given  to  them  in  each  case  depends 
upon  all  the  circumstances ;  and  in  fixing  it,  any  previous 
settlement  which  may  have  been  made,  and  any  property  of 
the  wife's  which  may  have  been  previously  possessed  by  the 
husband,  are  taken  into  consideration,  (d) 

10.  In  Archer  v.  Gardiner  (e),  where  a  moiety  of  the  fund 
was  given  to  the  wife,  her  costs  were  deducted  before  the 
division. 

(a)  1  Dru.  &  War.  410.  Gardner  v.  Marshall,  14  Sim.  575  ; 

(h)  9  Sim-  597.  9  Jur.  958 :    Freeman   v.   Fairlee, 

(c)  Jewson  v.  Moulson,  2   Atk.  1 1  Jur.  447. 

423 :  WorraU  v.  Marlar,  1  Cox,  153 ;  (e)  C.  P.  Cooper's  Sel.  C.  C.  340. 

2  Dick.  647 :  Brown  v.  Clark,  3  Yes.  As  to  what  settlement  will  be  made, 

166 :  Pringle  v.  Hodgson,  ibid.  620 :  as  between  husband  and  wife,  where 

Steinmetz  v,  Halthin,  1  Gljn  &  J.  both  parties  agree  that  the  whole 

64 :  Ex  parte  O^Ferrall,  ibid.  347 :  fund  shall  be  settled,  see  Harper  v. 

aee  Stamper  v.  Barker,  5  Madd.  164.  Ball,  2  Jones  h  Lat  599. 

{d)  Green  v.  Otte,  1  S.  ft  St  250 : 

VOL.   I.  R 
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SECTION  m. 

OF  THE   INTEREST   OF  THE  CHILDREN  IN   THE   WIFE'S  EQUITY 

FOR   A   SETTLEMENT. 


2.  Onfy  entitled  through  wife, 

3.  After  unfe*s  death  husband  not 

bound  to  make  settlement  upon 
children, 
5.    Wife  may   waive  equity  after 
institution  of  suit^  and  defeat 
childrerCs  interest. 


6.  Children   may  prosecute  order 

after  wif^s  death, 

7.  If  husband  bounds  children  enr 

tided. 

8.  Wife  may  waive  order. 

9.  Or  agreement  to  settle. 

10.   Unless  where  husband  banknipt 


1.  When  the  Court  makes  a  provision  for  the  wife  out  of 
her  property,  it  will  extend  such  provision  to  her  children. 

2.  But  the  children  have  no  right  to  a  settlement  except 
through  the  wife :  hence,  if  she  be  entitled  to  an  equitable 
interest,  and  dies,  leaving  a  husband  and  children,  and  the 
husband  files  a  bill  to  recover  the  property,  his  children 
cannot  oblige  him  to  make  a  provision  for  them  out  of  it. 

3.  This  was  decided  by  Lord  Northington  in  Scriven  v. 
Tapley  (a),  in  which  case  he  reversed  the  decree  of  the 
Master  of  the  RoUs;  and  in  Murray  v.  Lord  Elibank(6) 
Lord  Eldon  seems  to  have  been  of  the  same  opinion.  In 
Lloyd  V.  Williams  (c)  all  the  authorities  were  reviewed  by 
Sir  Thomas  Plumer,  M.  R.,  and  his  Honour  decided  that 
children  have  no  right  to  a  provision  out  of  their  mother's 
equitable  property,  independently  of  contract  or  decree. 

This  decision  of  Sir  Thomas  Plumer  was  cited  with 
approbation  by  Sir  Edward  Sugden,  C,  in  a  late  csse(d)] 

(a)  Ambl.  509.  marks  of  Lord  Langdale  in  De  la 

lb)  10  Ves.  84.  Garde  v.  Lempri^e,  6  Bea?.  S47 ; 

(c)  1  Madd.  4^0.  12  Law  J.  N.  S.  Chan.  471 ;  7  Jur. 

(cf)  In  re  Anne  Walker,  Lloyd  &  590. 
G.  (t.  Sug.)  324 :    aee  also  the  re- 
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80  that,  notwithstanding  some  contrary  decisions  (a),  the 
law  upon  this  point  may  be  considered  as  settled. 

4.  In  the  case  of  Steinmetz  v.  Halthin  (b)  it  was  decided 
that  the  right  of  the  children  to  the  benefit  of  the  settle- 
ment to  be  made  on  their  mother  attached  upon  the  insti- 
tution of  a  suit  relating  to  the  trust  fund.  The  wife  having 
died  pending  the  suit,  leaving  the  husband  surviving,  the 
children  were  held  intitled  to  a  provision. 

5.  But  this  case,  which  was  contrary  to  the  authorities 
previously  existing  on  the  subject,  has  been  overruled  by 
the  case  of  De  la  Garde  v.  Lempri^re.  (c)  There  Lord 
Langdale,  M.  R.,  remarked,  that  if  the  equity  were  to  be 
considered  as  attached  to  the  property  on  the  filing  of  the 
bill,  it  must  be  considered  for  the  benefit  of  her  children 
at  the  same  time,  but  if  so,  the  wife  could  not  afterwards 
waive  it  for  herself,  because  her  equity  and  the  children's 
equity  were  one ;  and  as  it  was  admitted  that  she  could  waive 
it  after  the  institution  of  the  suit,  it  seemed  to  follow,  that  it 
was  not  an  equity  which  upon  the  filing  of  the  bill  attached 
for  the  benefit  of  the  children. 

6.  If  an  order  be  obtained  for  the  husband  to  lay  pro- 
posals before  the  Master  for  a  settlement,  and  then  the 
wife  dies  without  waiving  it,  since  such  order  is  a  judgment, 
and  the  Court  always  includes  the  children  in  the  settlement, 
they  have  by  the  order  obtained  a  right  to  prosecute  it  and 
procure  a  provision  for  themselves,  (d)  Their  mode  of  pro- 
ceeding is  by  supplemental  bill,  (e) 

7.  In  a  late  case  (/),  where  the  wife  claimed  a  settlement 
against  apurchaser  from  her  husband's  assignee  in  bankruptcy, 
and  the  wife  and  the  purchaser,  instead  of  obtaining  an  order 


(a)  See  13  Ves.  7.  (c)  13  Ves.    1—9  :    Wytham   r. 

(b)  1  Gljn  &  J.  64.  Cawthorue,  1  Eq.  Ab.  392. 

(c)  6  Beav.  344.  (/)  Lloyd  v.  Mason,  5  Hare,  149 ; 
{d)  2  Dick.  604 :  Gower  v.  Clarke,  14  Law  J.  N.  S.  Chan.  257 ;  9  Jur. 

1  Keen,  132 ;   S.  C.  Groves  v.  Per-  724. 
Una,  6  Sim.  584. 
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of  reference  to  the  Master,  agreed  to  refer  the  amount  of  the 
claim  to  a  third  party ;  and  after  the  amount  had  been  de- 
termined, but  before  any  further  steps  were  taken,  the 
wife  died,  it  was  held  that  the  children  were  entitled  to  the 
fund  which  would  have  been  settled,  Sir  J.  Wigram,  V.  C, 
remarking  that  the  children's  claim  to  a  settlement  after  the 
death  of  their  mother  depended  upon  the  question,  not 
whether  the  wife,  but  whether  the  husband  was  bound.  If 
the  husband  was  bound,  the  children  were  certainly  intitled. 

8.  Where  an  order  is  obtained  for  the  husband  to  lay 
proposals  before  the  Master  for  a  settlement,  the  children's 
right  continues,  according  to  Lord  Eldon's  opinion,  to  be  at 
the  disposal  of  the  wife  until  the  business  be  completed: 
so  that,  if  between  those  periods  she  appear  in  Court,  and 
consent  that  her  husband  shall  have  the  fund  wholly  and 
absolutely,  it  will  be  so  ordered,  and  the  children  deprived 
of  any  provision  out  of  it.  (a)  And  Lord  Eldon's  opinion 
seems  to  have  been  recognised  and  approved  of  by  Sir  T. 
Plumer,  V.  C,  in  Lloyd  v.  Williams,  (b) 

9.  In  a  late  case,  the  principle,  that  before  the  settlement 
is  completed  the  chUdren's  rights  are  in  the  wife's  power,  was 
carried  further.  There,  the  husband  after  marriage  had 
agreed  to  settle  part  of  the  wife's  fortune  upon  her.  Sir  J- 
Leach,  V.  C,  held  that  the  Court  could  not  take  the  wife's 
consent  to  waive  the  agreement,  and  so  defeat  the  rights  of 
the  children,  (c)  But  on  the  cause  coming  before  Lord 
Brougham,  C,  on  appeal  it  appeared  that  it  had  been  decided 
by  Sir  W.  Grant  in  another  branch  of  the  same  cause  that 
the  wife's  consent  might  be  taken,  and  the  decision  of  Sir 
J.  Leach  was  accordingly  reversed,  (d)  The  cause  after- 
wards again  came  before  Sir  J.  Leach  when  M.  R.,  and  he 
followed  the  decision  of  Lord  Brougham,  {e) 

(a)  10  Ves.  88,  90 :  1  Mad.  450.  (d)  2  Russ.  &  M.  190. 

(6)  1  Mad.  466.  (e)  2  Russ.  &  M.  195. 

(c)  Fenner  v.  Taylor,  1  Sim.  169. 
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10.  However,  in  ex  parte  Gardiner  (a),  Lord  Hardwicke 
refused  to  pay  the  fund  to  the  husband,  although  the  wife  con- 
sented, and  there  were  no  children.  But  here  proposals  had 
been  formerly  made  to  settle  an  equivalent  in  strict  settle- 
ment, which  the  parties  wished  to  abandon,  but  which  were 
held  binding. 

11.  When  the  husband  has  become  bankrupt,  and  the 
wife  has  established  her  right  to  a  settlement  against  the 
assignees,  she  cannot  afterwards  defeat  the  rights  of  the 
children  by  waiving  the  settlement  in  favour  of  her  hus- 
band, (b) 


SECTION  IV. 

OP  THE    WIF£*S    EQUITY  TO   A    SETTLEMENT    WHEN    SHE    IS    A 

WARD   OF   COURT. 


3.  5.   What  amount  of  income  or 

capital  given  to  husband, 
8.  Interest  of  ward  alone  regarded, 

10.  Settlement      where      husband 

foreigner. 

11.  Jurisdiction     continues     while 

property  in  courts  though  ward 
of  age. 


14.   Whether  wards  consent  will  be 
tahen  to  waive  settlement, 

16.  Infant   made    ward  of   Court 

after  marriage, 

17.  Marriage  de  facto  will  give  ju" 

risdiction. 

18.  Marriage  of  nude  ward  without 

consent  of  Court, 


1.  It  is  a  high  contempt  of  the  Court  to  marry  its  ward 
without  leave ;  and  since  such  marriages  are  generally  at- 
tended with  previous  circumstances  of  gross  deception  and 
misconduct,  the  Court  is  much  more  strict  and  severe  upon 
the  husband  in  regard  to  the  terms  of  settlement  than  in 
those  cases  which  are  of  more  usual  occurrence,  (c) 

(a)  2  Yes.  Sen.  672,  noticed  hj        (b)  Barker  v.  Lea,  6  Mad.  330 : 
Sir  W.  Grant  in  Murray  v,  Elibank,     Whittem  v.  Sawyer,  1  Beay.  593. 
13  Ves.  6.  (c)  3  Yea.  506. 
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2.  The  proportions  of  interest  or  of  capital  of  the  wife's 
fortune  which  the  Court  will  allow  to  the  husbands  of  wards 
depend  upon  the  circumstances  of  each  case. 

3.  The  terms  which  have  been  imposed  upon  husbands, 
in  regard  to  the  interest  or  annual  income  of  the  fortunes  of 
their  wives,  will  be  found  in  the  cases  below  referred  to.  (a) 

4.  And  the  terms  in  respect  to  capital  may  be  seen  upon 
consulting  the  authorities  referred  to  in  the  notes.  (6) 

5.  Sometimes  no  part  of  the  annual  income  or  capital  will 
be  allowed  or  given  to  the  husband  (c) ;  as  where  a  man  of 
no  property  marries  a  ward  without  the  leave  of  the  Court, 
and  fortune  is  his  only  object,  (d) 

6.  In  Kent  v.  Burgess  (a),  where  the  husband  had  married 
a  ward  of  the  Court,  and  had  been  otherwise  guilty  of  very 
great  contumacy,  the  Court  directed  the  wife's  fortune  to  be 
settled  so  as  to  exclude  him  from  taking  any  interest  in  it. 

7.  In  Like  v.  Beresford  (/),  the  husband  having  eloped 
with  and  married  a  ward  of  the  Court,  her  fortune  was  di- 
rected to  be  settled  upon  her  for  her  separate  use  during  the 
joint  lives  of  herself  and  her  husband,  with  a  contingent 
interest  in  his  favour  upon  the  event  of  his  wife's  death 
before  him  without  issue,  and  without  her  making  any  ap- 
pointment  of  the  property ;  and  this  settlement  was  directed 
and  enforced  against  the  assignment  of  such  property  by  her 
husband  for  a  valuable  consideration,  it  having  been  made 
pendente  lite. 

(a)  Stevens  v.  Savage,  1  Ves.  Jun.  (c)  See  in  re  Anne  Walker,  JAojd 

154:  Chassaing  r.  Parsonage,  5  Ves.  &  G.  (t.  Sug.)  325,  where  the  sub- 

15:   Millet  v.  Rouse,  7  Ves.  419:  ject  was  fully  considered  by  Sir  £. 

Bathurst  v,  Murray,  8  Ves.  74.  Sugden  ;  S.  C.  on  appeal,  Hodgens  r. 

(6)  5  Ves.  15  :  Wells  v.  Price,  5  Hodgens,  11  Bligh,  N.  R.  62 ;  4  CL 

Ves.  398  :  Winch  v.  James,  4  Ves.  &  F.  323. 

886 :  Priestley  r.  Lamb,  6  Ves.  421  :  (d)  Ball  v.  Coutts,  1  V.  &  B.  303. 

Millet  V.  Rouse,  7  Ves.  419  :   Ba-  (e)  11  Sim  361. 

thurst  V.  Murray,  8  Ves.  74 :  Halsey  (/)  3  Ves.  506. 
r.  Halsey,  9  Ves.  471 :    Pearce  v. 
Crutchfield,  16  Ves.  48  :  in  re  Hea- 
ky,  1  Con.  &  Law.  393. 
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8.  But  in  dealing  with  the  property  of  the  ward,  the 
CJourt  consults  the  interest  of  the  ward  alone,  and  will  n,ot 
punish  the  husband  by  restraining  him  from  reaping  advan- 
tage from  the  ward's  property,  where  her  interest  would  in 
consequence  suffer.  Hence,  in  a  case  of  considerable  aggra- 
vation, a  settlement  approved  by  the  Master,  by  which  the 
wife's  property,  in  default  of  issue,  was  given  over  to  her  next 
of  kin,  was  reformed  by  giving  her  a  power  of  appointment 
by  ¥q11  in  default  of  issue,  with  a  limitation,  in  default  of 
issue  and  appointment,  to  her  next  of  kin.  (a) 

9.  In  a  late  case  (6),  there  being  no  circumstances  of  aggra- 
vation, the  husband,  who  had  no  property,  was  allowed  out 
of  the  fund  his  costs  incurred  in  the  proceedings  in  making 
the  settlement. 

10.  Where  the  husband  is  a  foreigner,  the  usual  inquiries 
as  to  the  amount  and  particulars  of  the  settlement  to  be 
made  will  be  directed  on  affidavit  of  the  facts,  (c) 

11.  The  jurisdiction  of  the  Court  to  regulate  the  settle- 
ment continues  so  long  as  the  property  remains  in  Court, 
though  the  ward  marries  after  attaining  the  age  of  twenty- 
one  years,  (d) 

12.  In  Leeds  v.  Bamadiston  («),  where  a  ward  of  Court 
had  married  without  leave,  and  there  had  been  an  ante-nuptial 
settlement,  the  Court,  upon  the  application  of  the  husband 
and  wife,  after  she  had  attained  twenty-one,  adopted  the 
settlement,  upon  her  examination  and  consent,  without  a 
reference  to  the  Master. 

13.  In  Long  v.  Long  (/),  where  the  ward  married  the  day 
after  she  attained  twenty-one,  and  a  post-nuptial  settlement 
was  made  shortly  after  the  marriage,  but  without  the  wife's 
consent  having  been  taken,  the  settlement  was,  at  the  suit  of 
the  wife,  who  survived,  in  effect  declared  void,  on  the  ground 

(a)  Birkett  v.  Hibbert,  3  M.  &  K.  (d)  Austen  v.  Halsey,  2  S.  &  St. 
227.  123 «. 

(6)  Anon.  4  Buss.  473.  (e)  4  Sim.  638. 

(c)  Beynolds  v.  Lane,  1  Jur.  330.         (/)  2  S.  &  St.  1 19. 
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of  the  precipitation  with  which  the  marriage  had  been  con- 
tracted, and  there  being  no  provision  for  the  children  of  a 
second  marriage ;  and  it  was  referred  to  the  Master  to  con- 
sider what  would  have  been  a  proper  settlement  in  the  event 
of  the  wife  surviving,  and  there  being,  as  was  the  case,  an 
only  child  of  the  marriage. 

14.  In  Stackpole  v.  Beaumont  (a),  the  Court  refiised  to 
take  the  consent  of  a  ward  of  Court,  who  had  been  married 
without  leave,  for  her  husband  to  have  her  property  without 
making  any  settlement  upon  her ;  the  contrary  of  which  rule 
we  have  seen  to  prevail  in  other  cases. 

15.  However,  in  a  late  case,  where  a  ward  of  Court  had 
married  without  the  leave  of  the  Court,  but  with  the  consent 
of  the  guardian  appointed  by  the  Court,  her  consent  was  taken 
after  she  had  attained  twenty-one  for  pa3rment  of  her  property 
to  her  husband  without  making  any  settlement  upon  her.  (b) 

1 6.  It  seems,  from  the  remarks  of  Sir  J.  L.  K.  Bruce,  V.  C, 
in  Wortham  v.  Pemberton  (c),  that  a  man  who  has  eloped 
with  an  infant  will  in  some  cases  be  obliged  to  make  a  settle- 
ment, although  the  infant  has  not  been  made  ward  of  Court 
until  after  the  marriage  has  taken  place. 

17.  A  marriage  de  facto ^  although  not  a  legal  one,  will  be 
sufficient  to  found  the  jurisdiction  of  the  Court  as  if  such 
marriage  had  been  duly  solemmzed.  {d) 

18.  It  may  here  be  noticed  that  the  Court  has  no  juris- 
diction to  compel  a  male  ward  with  whom  a  marriage  has 
been  solemnized  without  its  consent  to  settle  his  estate  on 
attaining  twenty-one  so  as  to  exclude  the  wife  from  parti- 
cipation in  the  property,  {e) 

{a)  3  Yes.  S9.  98  (d)  Salles  v.   Savignon,    6  Yes. 

(b)  Bennett  v.  Biddies,  10  Jar.    572. 

534.  (c)  In  re  Murray,  3  Dm.  &  War. 

(c)  9  Jur.  291 :   see  Russell  v.    87 ;  2  Con.  &  Law.  136. 
NichoUs,  16  Law  J.  N.  S.  Chan.  47. 
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SECTION  V. 


WHAT  WILL   DEFEAT  THE   WIFE'S   EQUITY  TO   A   SETTLEMENT. 


1.  Payment  to  husband  before  suit, 

3.  Not  after  bUl filed. 

4  Injunction  granted  against  hus» 

band, 
6.  Except  where  right  legal, 
10.  Fine  by  wife  of  produce  of  real 

estate. 
IL  Wife's  adultery. 


15.  Not   defeated  by  wife*s  living 

separate  from  husband. 

16.  Fund  secured  for  benefit  of  sur- 

vivor  or  children  where  wife 
living  in  adultery, 
18.   fFard  of  Court  entitled  to  set^ 
tlement  though  living  in  adul- 
tery. 


1.  Rbcbipt  by  the  husband  of  the  money,  or  a  transfer  to 
him  of  the  funds,  will  defeat  his  wife's  right  to  a  settlement 
out  of  her  choses  in  action,  as  we  have  before  seen  to  be  the 
case  in  relation  to  her  title  by  survivorship,  (a)  If,  there- 
fore, before  any  proceedings  be  instituted  in  relation  to  such 
property,  it  be  paid  or  transferred  to  the  husband  by  the 
person  in  whose  hands  or  name  it  is,  and  as  it  lawfully  may, 
the  payment  or  transfer  will  be  good ;  and  it  will  afterwards 
be  too  late  to  apply  to  a  Court  of  Equity  for  its  interposition 
for  a  settlement  on  the  wife  and  children,  (b) 

2.  Thus,  in  Murray  v.  Elibank  (c).  Lord  Eldon  said,  that 
the  husband,  where  he  can,  is  intitled  to  lay  hold  of  his  wife's 
property,  and  that  the  Court  would  not  interfere ;  also,  that 
previously  to  a  bill  filed,  a  trustee  who  has  property  real  or 
personal,  might  pay  the  rents  and  profits,  and  might  hand 
over  the  personal  estate  to  the  husband. 

3.  But  the  trustee  would  not  be  justified  in  doing  so 
after  a  suit  is  instituted.     As  to  this,  Lord  Eldon  expressed 


(a)  Ante,  chap.  ▼•  sec.  2. 
(6)  3P.W.  11;  8Ve8.206. 


(c)  10  Ves.  90. 
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himself  in  the  above  case  thus, — ^that  Lord  Alvanley,  in 
Macaulay  v.  Phillips  (a),  had  laid  down,  that  after  a  bill 
filed,  the  trustee  could  not  exercise  his  discretion  upon  that ; 
— ^that  the  bill  made  the  Court  the  trustee,  and  took  away 
his  right  of  dealing  with  the  property,  as  he  had  it  previously. 
Lord  Eldon  added,  ^^  That  case  was  the  last ;  and  I  think,"  said 
his  Lordship,  "that  it  contains  very  wholesome  doctrine 
upon  that  point."  (6) 

4.  In  Jewson  v.  Moulson  (c).  Lord  Hardwicke  said,  that 
the  Court  would  not  sufier  the  husband  to  take  his  wife's 
portion  (although  the  Ecclesiastical  Court,  which  had  a  con- 
current jurisdiction,  had  given  its  consent  that  the  husband 
should  have  it),  until  he  had  agreed  to  make  a  reasonable 
provision  for  her;  and  that  in  many  instances  Courts  of 
Equity  had  granted  injunctions  to  stay  proceedings  in  that 
Court. 

5.  Thus,  in  Gardner  v.  Walker  (rf),  the  executor  commenced 
a  suit  for  the  Court's  direction  as  to  a  legacy  bequeathed  to 
A,  the  wife  of  B,  praying  to  enjoin  B  from  proceeding  in  the 
Spiritual  Court,  in  a  suit  which  he  had  instituted  there  for  a 
legacy.  This  was  resisted,  on  the  ground  of  the  Ecclesias- 
tical Courts  having  proper  jurisdiction  over  the  subject,  and 
that  there  was  no  precedent.  But  by  Lord  Macclesfield: 
"  Then  it  is  time  to  make  one.  Can  the  difierence  who  is 
plaintiff  in  equity  alter  the  reason  of  the  thing  ?  If  it 
should,  it  will  be  but  for  the  husband,  instead  of  coming  here, 
to  go  into  the  Spiritual  Court,  and  so  get  the  whole  into  his 
power.  There  must  be  the  usual  direction,  that  the  money 
may  be  disposed  of  for  the  benefit  of  the  wife." 

6.  But  although  there  be  an  early  case  in  which  the  husband 
has  been  restrained  from  recovering  at  law  the  legal  property 
of  his  wife,  later  opinions  seem  to  have  established,  that  a 
Court  of  Equity  has  no  jurisdiction  to  prevent  him  exerting 

(a)  4  Ves.  18.  (c)  2  Atk.  419  :  and  see  1  Atk. 

(6)  See  Steinmetz  v.  Halthin,  cited    491.  516 :  Pre.  Ch.  548. 
ante,  p.  243.  (rf)  1  Str.  503. 
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his  legal  rights  to  and  for  the  recovery  of  his  wife's  property, 
whether  by  receipt  of  it  or  by  action  at  law  (a)  :  and  with 
respect  to  the  case  referred  to  (b),  the  reporter  remarks,  that 
the  decision  went  a  great  length ;  and  according  to  his  con- 
ception, beyond  what  had  been  done  in  Chancery,  the  obligee 
being  the  defendant.  The  principle  seems  to  be,  that  there 
can  be  no  jurisdiction  in  the  Court  to  interfere,  where  the 
demand  is  legal,  and  the  person  intitled  proceeds  at  law  for 
the  recovery  of  it. 

7.  The  wife's  equity  to  a  settlement  will  not  be  barred  by 
a  right  of  retainer  of  the  fund  for  the  husband's  debt. 

8.  Thus,  in  Elibank  v.  Montolieu  (c).  Lady  Elibank  being 
intitled  to  considerable  personal  property,  as  one  of  the  next  of 
hn  of  Lady  Cranstown,  filed  a  bill  against  her  husband  and 
Lord  Montolieu,  the  administrator  of  Lady  C,  and  who  was 
also  a  brother  and  one  of  the  iiext  of  kin  of  Lady  C,  pra3ang 
an  account  of  the  plaintiff's  share,  and  that  it  might  be  settled 
upon  herself  and  children.  Lord  Montolieu,  by  his  answer, 
insisted  upon  retaining  the  plaintiff's  share  towards  satisfac- 
tion of  a  debt  owing  him  from  her  husband,  on  the  ground 
of  a  provision  made  for  her  by  settlement,  prior  to  her  title 
to  such  personal  property,  but  which  was  not  adequate  to 
her  fortune,  and  appeared  to  have  been  made  upon  the  ex- 
pectation that,  by  circumstances  to  occur  in  the  family,  there 
would  be  an  opportunity  to  do  better  for  her  at  a  future 
period.  The  question  was,  whether  the  plaintiff  was  entitled 
to  the  relief  prayed  by  her  bill,  as  against  Lord  Montolieu, 
under  the  circumstances  stated  ?  And  the  Court  decreed  in 
the  affirmative ;  the  Chancellor  having  stated  that  the  only 
difficulty  which  he  had  in  this  cause  was  upon  the  form  of 
the  suit,  whether  a  married  woman  by  her  next  friend  could 
be  a  plaintiff  in  this  Court,  said,  "  With  respect  to  the 
point  made  by  the  answer  of  Lord  Montolieu,  that  he  had  a 


(a)  1  Yes.  Sen.  539  :  2  Atk.  420 :        (b)  Winch  v.  Page,  Bunb.  86. 
2  R  W.  641 ;  10  Ves.  90.  (c)  5  Yes.  737. 
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right  to  retain  against  the  debt  of  the  husband,  being  pos- 
sessed of  the  fund  as  administrator,  and  the  wife  being  one 
of  the  next  of  kin,  I  am  clearly  of  opinion  that  the  defendant 
had  no  right  to  retain.  The  administrator  is  trustee  for  the 
next  of  kin,  the  plaintiff  being  one  of  them.  If  she  have  any 
equity  against  her  husband  with  regard  to  this  money,  that 
equity  will  clearly  bar  any  right  of  retainer  he  can  set  up  to 
the  property  of  which  he  became  administrator." 

9.  The  wife  may  be  barred  of  her  equity  to  a  settlement 
by  her  own  acts. 

10.  Thus,  in  May  v.  Roper  (a),  where  the  wife,  who  was 
intitled  to  a  share  of  the  proceeds  of  real  estate,  directed  by 
will  to  be  sold,  had  joined  with  her  husband  in  assigning 
and  levying  a  fine  of  her  share  to  a  mortgagee,  it  was  held 
that  she  was  barred  of  her  equity. 

11.  If  the  wife  be  an  adulteress,  living  apart  from  her 
husband,  a  Court  of  Equity  will  not  interfere  upon  her 
application  for  a  settlement  out  of  her  own  choses  in  action ; 
neither  will  it  order  them  to  be  paii  to  her  husband :  not  to 
the  former,  because  she  is  unworthy  of  the  Court's  notice  or 
interference ;  nor  to  the  latter,  because  he  does  not  maintain 
her,  in  respect  of  which  duty  the  law  only  gives  to  him  her 
fortune. 

12.  Thus,  in  Can*  v.  Eastabrooke  (6),  cross  petitions  were 
presented  by  the  husband  and  wife ;  the  one  praying,  that 
Z50L  belonging  to  her  might  be  settled  to  her  separate  use ; 
the  other,  that  the  money  might  be  paid  to  the  husband, 
without  his  making  any  provision  for  her.  The  wife  had 
eloped,  and  had  lived  in  adultery,  and  her  husband  had 
obtained  a  divorce  a  mensA  et  thoro ;  but  at  this  time  the 
adulterer  was  dead,  and  the  wife  was  supported  by  his 
mother.  The  Chancellor  said,  he  could  make  no  order  upon 
either  petition,  that  he  could  not  settle  the  sum  to  the  wife's 
separate  use,  and  that  he  must  leave  it  as  it  was. 

(a)  4  Sim.  360.  Montgomery,  2  Ves.  Jun.  191 :  and 

{h)  4  Ves.  146 :    see  also  Ball  v.    Watkyns  v.  Watkjns,  2  Atk.  97. 
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13.  Bat  though  the  delinquency  of  the  wife  is  a  reason 
for  not  applying  her  property  to  her  separate  use,  it  is  not  a 
reason  for  allowing  the  husband  to  receive  the  whole,  while 
not  maintaining  her.  Hence,  in  Ball  v.  Montgomery  (a), 
where  the  wife  was  living  in  adultery,  the  dividends  of  a 
trust-fund,  to  which  the  husband  was  intitled  for  life  jure 
maritij  were  ordered  to  be  paid  into  Court.  The  husband 
was  allowed  to  receive  out  of  the  dividends  the  costs  of  a 
groundless  suit  instituted  by  the  wife  against  him  in  the 
Ecclesiastical  Court. 

14.  However,  in  Duncan  v.  Campbell  (6),  where  two  sums, 
one  of  which  belonged  to  the  wife,  and  the  other  to  the 
husband,  had  been  vested  in  trustees,  in  trust  to  pay  the 
interest  of  the  two  sums  to  the  husband  and  wife  during 
their  joint  lives,  and  to  stand  possessed  of  the  principal  for 
the  survivor,  it  was  held  that  the  husband,  who  had  separated 
from  the  wife  in  consequence  of  her  having  committed 
adultery,  was  entitled  to  receive  the  whole  of  the  interest,  and 
was  not  bound  to  maintain  his  wife  out  of  it,  although  she 
was  destitute  of  the  means  of  support. 

It  will,  however,  be  observed,  that  in  this  case  the  husband 
was  a  purchaser  of  his  wife's  chose  in  action. 

15.  The  wife  will  be  entitled  to  a  settlement  where 
she  is  living  separate  from  her  husband,  but  not  in 
adultery,  (c) 

16.  It  may  be  inferred,  as  Mr.  Jacob  observes  (rf),  from 
Ball  V.  Montgomery  (^),  that  though  the  Court  may  not 
make  a  settlement  on  the  wife  when  living  in  adultery,  yet 
that  it  will  secure  her  trust  property  for  the  benefit  of  the 
survivor,  or  of  the  children. 

17.  But  the  Court  will  not  in  such  a  case  make  a  pro- 

(a)  2  Ves.  Jan.  191 :  4  Bro.  C.  C.  (*)  12  Sim.  617. 

339  :  Bee  Alexander  v.  M^CuUoch,  (c)  Eades  v.Eades,  11  Sim.  569. 

cit  ibid. :  Bullock  v.  Menzies,  4  Yes.  {d)  1  Rop.  H.  &  W.  276. 

798  :  Dr.  Douglas's  case,  cited  10  («)  Ubi  sup, 
VC8.56. 
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vision  for  the  children  out  of  the  wife's  property  in  her  life- 
time, (a) 

18.  It  seems  that  in  instances  of  female  wards  of  the 
Court  who  are  married  without  its  consent,  although  they 
afterwards  live  in  adultery,  the  Court  will  enforce  a  settle- 
ment (b)j  as  also  the  provisions  to  be  contained  in  it;  because, 
the  marriage  being  a  contempt,  the  Court  obtained  jurisdic- 
tion to  commit  the  husband,  in  consequence  of  such  miscon- 
duct, until  he  should  make  a  proper  settlement ;  and  the 
Court  will  not  part  with  that  power  until  the  settlement  is 
made,  whatever  may  be  the  irregularity  of  the  wife's  conduct, 
which  may  be  attributed  in  some  degree  to  her  husband's 
misconduct  in  procuring  such  a  clandestine  marriage. 

(a)  In  re  Anne  Walker,  Llojd  &    302.  304 :  see  In  re  Anne  Walker, 
G.  (t.  Sug.)  328.  Llojd  &  G.  (t.  Sng.)  299. 

(b)  Ball  V.  Contts,  1  Yes.  &  Bea. 
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CHAPTER  XV. 

OF  THE  WIFE'S  RIGHT  TO  MAINTENANCE  OUT  OF  HER  OWN 
PROPERTY  WHEN  SHE  IS  DESERTED  BY  HER  HUSBAND,  OR 
WHEN  HE  IS  UNABLE  TO  MAINTAIN  HER,  OR  BECOMES  A 
BANKRUPT. 


10. 


1.  Husband  deserting  wife  not  enr 

tided  to  income. 
4.  Whole  of  income  not  altoays 

given  to  wife, 
7.  Whether     maintenance     given 

where  wife  has  left   husband 

from  iUrtreatment 
Wifis  right    not   defeated  by 

husbawTs  fraudulent  assign- 

ment 
11.  Advances  for  wif^s  support  re- 

paid  out  of  her  estate, 
13.  Wife  refusing  to  live  with  hus- 

band  not  eniided 
16.  Unless  obliged   to    leave    hus* 

band. 


17.  Offer  of  reconciliation  by  hus* 

band, 

18.  Wathyns Y.Wathyns. 

20.  In  what  cases  equity  will  give 

maintenance  ;  rule  laid  down 
by  Mr.  Jacob, 

21.  Maintenance    where    husband 

bankrupt  or  insolvent, 
23.   Out  of  what  property  given. 
25.   To  what  amount, 

28.  Where  wife  has  separate  pro* 

perty, 

29.  Husband  lunatic, 

30.  Effect  of  wif^s  misconduct  on 

her  right  to  maintenance. 


1.  If  the  husband  desert  the  wife  and  leave  her  destitute, 
the  Court  will  prevent  his  receiving  not  only  any  part  of  the 
capital  of  her  equitable  property,  but  also  the  income  of  it, 
and  will  provide  thereout  a  maintenance  for  the  wife  and 
her  family.  In  acting  thus,  Courts  of  Equity  do  not  infringe 
upon  the  jurisdiction  of  the  Ecclesiastical  Courts,  to  which 
belongs  the  right  of  decreeing  alimony,  as  consequential  to  a 
sentence  of  a  divorce  a  mensd  et  ihoro ;  but  they  exercise 
their  authority  over  the  equitable  property  of  the  wife  in 
such  a  manner  as  to  do  that  justice  to  her  and  her  family, 
which  her  husband,  in  breach  of  his  duty,  refuses  to  perform. 
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2.  Thus,  in  Watkyns  v.  Watkyns  (a),  there  was  strong  and 
substantial  evidence  of  the  wife  having  been  cruelly  and 
barbarously  used  by  her  husband,  who  had  quitted  the 
kingdom  after  having  possessed  hunself  of  the  greatest  part 
of  her  fortune ;  and  Lord  Hardwicke,  after  directing  it  to  be 
ascertained  how  much  of  her  property  remained  in  specie, 
ordered  it  to  be  placed  out  at  in  terest,  and  such  interest  to  be 
paid  out  to  the  wife  until  her  husband  returned  and  main- 
tained her  as  he  ou^cht  to  do. 

3.  So,  in  Wright  v.  Morley  (ft),  the  husband  went  abroad 
and  left  his  wife  unprovided  for,  she  being  entitled  to  the 
interest  of  4000/.  five  per  cents,  for  life ;  he  having  previously 
with  her  concurrence  assigned  part  of  the  dividends  to  secure 
the  payment  of  an  annuity  granted  by  him  in  consideration 
of  600Z.  And  the  Court  ordered  the  remainder  of  the  dividends 
to  be  paid  to  the  wife  for  her  separate  use  during  the  absence 
of  her  husband,  subject  to  the  inquiries  directed  by  the  Court, 
viz.  whether  the  husband  lived  abroad  and  had  made  no 
provision  for  her,  which  were  not  proved  at  the  hearing. 

4.  But  the  Court  will  not  in  all  cases  give  the  wife  the 
whole  of  the  interest,  even  although  she  has  been  deserted  by 
her  husband. 

5.  Thus,  in  Coster  v.  Coster  (c),  the  husband  had  separated 
himself  from  the  wife  without  sufficient  cause,  and  had 
greatly  misconducted  himself  since  the  separation.  Cross 
petitions  were  presented  by  the  husband  and  wife,  the 
wife  applying  for  the  payment  of  a  sum  of  cash,  and  also  of 
the  dividends  of  a  sum  of  stock  to  which  she  was  intitled,  for 
her  maintenance ;  the  husband  praying  that  onehalf  of  the 
fund  might  be  paid  to  him,  and  the  other  half  settled  on  the 
wife  and  children.     The  Court  ordered  one-fourth  of  the 

(a)  2  Atk.  96 :  to  the  same  effect  {b)  11    Yes.    12.    23  :    see   also 

8eeNicholl8o.Danver8,2  Vera.  671:  Johnston    v.  Kirkwood,   2  Con.  & 

WiUiams  v.  CaUow,  2  Vera.  752 :  Law.  484  :  Rishton  v.  Cobb,  9  Sim. 

Sleech  v.  Thorington,  2  Ves.  Sen.  620 :  Peters  v.  Grote,  7  Sim.  238 : 

562  :    Athcrton  t;.  Nowell,  1  Cox.  Gilchrist  r.  Cator,  11  Jur.448. 

229.  (c)  9  Sim.  597 ;  S.  C.  1  Keen,  200. 
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fund  to  be  paid  to  the  husband  and  the  remaining  three- 
fourths  settled  upon  the  wife  and  'the  children. 

6.  So,  in  Davis  v.  Cook  (a),  a  suit  was  instituted  by  the 
husband  for  a  legacy  of  840i  to  which  the  wife  was  intitled : 
the  wife  by  her  answer  and  by  a  cross  bill  alleged  ill-usage 
and  desertion  of  herself  and  children.  At  the  hearing,  the  hus- 
band proposed  to  take  200/.  absolutely,  to  pay  the  costs  out  of 
the  fund,  and  to  give  up  all  right  to  the  remainder.  The 
Court,  considering  that  it  would  be  for  the  benefit  of  the 
wife  and  her  children,  made  the  order  without  a  reference, 
although  the  defendant's  counsel  were  instructed  not  to  con- 
sent. 

7.  In  some  cases,  maintenance  has  been  given  to  the  wife, 
where  she  has  been  obliged  to  leave  him  from  cruel  treatment. 

8.  Thus,  in  Oxenden  v.  Oxenden  (J),  by  articles  on  the 
marriage  of  A  with  B,  her  husband,  it  was  agreed  that  6000/., 
part  of  her  fortune,  should  be  laid  out  in  lands,  and  settled 
upon  B  for  life,  then  on  A  for  life,  &c.  The  money  was  left 
in  the  Bank  till  the  purchase  could  be  made,  subject  to  the 
trusts.  A  being  obliged  to  leave  B,  in  consequence  of  his 
cruel  and  unhandsome  treatment,  filed  her  bill  for  a  per- 
formance of  the  marriage  contract,  and  to  have  an  allowance 
for  maintenance ;  and  a  cross  bill  was  filed  by  B,  to  have  the 
money  placed  at  interest  until  a  purchase  could  be  made. 
The  ill-treatment  of  the  wife  having  been  fully  proved,  the 
Court  decreed  the  6000/.  to  be  laid  out,  with  her  consent,  in 
a  purchase,  and  settled  pursuant  to  the  articles,  and  the 
interest  in  the  mean  time  to  be  paid  to  her,  so  long  as  she 
lived  separate. 

9.  However,  Mr.  Jacob  observes  (c)  that  this  decision,  in 
giving  the  wife  a  provision  out  of  that  which  belonged  to  the 
husband  by  contract,  could  scarcely  be  supported  at  this  day. 

10.  The  Court   will    not  permit    the  wife's    equity    to 

(a)  4  Law  J.  N.  S.  Chan.  208.  (c)  1  Rop.  H.  &  W.  279«  :  see  2 

(b)  2  Vcrn.  493 ;  Pre.  Ch.  239 ;    Ves.  Jun.  198. 
Gilb.  £q.  Rep.  1. 

VOL.  I.  S 
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maintenance  out  of  her  own  fortune  to  be  defeated  by  any 
trick  or  contrivance  of  her  husband.  K,  therefore,  as  in 
Colmer  v.  Colmer  (a),  he  (with  a  view  of  deserting  her,  which 
he  afterwards  carries  into  effect)  make  a  fraudulent  convey- 
ance of  his  own  and  her  property  to  pay  debts  where  there  are 
none,  or  a  conveyance  to  pay  debts  which  he  owes  (6),  the 
transaction  will  not  prejudice  her  right  to  maintenance,  but 
the  Court  will  follow  her  property  into  the  hands  of  the 
trustees,  and  order  her  an  allowance  suitable  to  her  fortune 
and  the  circumstances  of  her  husband,  although  it  may  be 
necessary,  in  order  to  effect  that  purpose,  to  have  resort  to 
part  of  his  property  so  vested  in  trust. 

11.  Since  the  Court  will  appropriate,  as  it  has  been  shown, 
the  wife's  equitable  property  for  her  support,  when  she  has 
been  deserted  by  her  husband,  if  a  person  advance  her  money 
for  her  maintenance,  under  the  above  circumstances,  the 
Court  will  repay  it  to  the  creditor  out  of  her  estate. 

12.  Thus,  in  Guy  v.  Pearkes  (c),  it  appeared  that  the 
wife  was  unprovided  for ;  that  her  husband  went  to  sea  and 
totally  deserted  her ;  that  after  going  to  sea  and  returning, 
he  did  not  cohabit  with  her,  nor  afford  her  any  support ;  that 
he  afterwards  went  to  the  East  Indies,  and  had  not  since 
been  heard  of,  and  that  it  was  unknown  whether  he  were 
living  or  dead.  It  also  appeared  that  A  had  made  advances 
to  her  of  SOL  a  year  during  the  above  period,  which  were 
her  only  support.  Application  was  made  to  the  Court,  m  a 
cause,  that  so  much  of  the  wife's  -stock,  standing  in  the  Ac- 
coimtant-General's  name,  as  would  raise  210/.,  might  be 
sold,  and  the  proceeds  paid  to  A,  in  satisfieu^tion  of  his  debt; 
also  a  further  sum  of  501. ,  to  be  paid  to  the  wife,  and 
that  the  dividends  upon  the  remaining  fund  might  be  paid 
to  her  for  her  future  support.  A  made  an  affidavit  that  he 
was  induced  to  make  the  advances  upon  the  faith  of  bang 

(a)  Mob.  113.  (c)  18  Ves.  196. 

(6)  See  Wright  v.  Rutter,  2  Ves. 
Jun.  673. 
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repaid  them  out  of  the  above  property.  In  granting  the  ap- 
plication, Lord  Eldon  thus  expressed  himself:  '^I  have  a 
strong  impression  upon  my  mind,  that  this  has  been  done ; 
and,  independently  of  precedent,  I  think  the  Court  may  do 
it,  as  the  husband  deserting  his  wife,  leaves  her  credit  for 
necessaries,  and  would  be  liable  to  an  action ;  and  although 
execution  could  not  be  had  against  the  stock,  the  effect  might 
be  obtained  circuitously,  as  he  could  not  relieve  himself 
except  by  giving  his  consent  to  the  application  of  this  fund." 

13.  In  the  case  of  Bullock  v.  Menzies  (a),  where  the  hus- 
band was  willing,  and  offered  to  maintain  his  wife,  and  she, 
without  sufficient  reason,  refused  to  reside  with  him,  and 
he  applied  for  the  interest  of  her  fortune,  although  she 
resisted  the  application,  the  Court  ordered  payment  of  it 
to  him,  notwithstanding  that  he  declined  to  make  a  settle- 
ment upon  her. 

14.  In  the  above  case.  A,  the  wife  of  B,  being  intitled  for 
life  to  a  considerable  sum  of  money,  petitioned  the  Court  in 
a  cause  then  pending,  for  an  order  (which  was  made)  for 
payment  of  a  yearly  sum  out  of  such  interest,  for  mainte- 
nance,  as  her  husband,  an  officer,  was  abroad  with  his  regi- 
ment.  The  husband  afterwards  returned  to  England,  and 
petitioned  that  the  allowance  should  be  paid  to  him;  and 
stated,  that  although  he  was  willing  to  receive  his  wife,  she 
refused  to  live  with  him.  This  petition  was  resisted  by 
her ;  and,  in  consequence,  the  order  upon  her  petition  was 
discharged.  The  wife  afterwards  presented  another  petition 
for  payment  of  the  same  allowance ;  which  was  dismissed, 
because  the  property  was  her  husband's,  in  her  right,  who  was 
desirous  to  support  her  and  himself  with  the  fund,  and  was 
only  prevented  from  so  doing  by  her  refusal  to  live  with  him. 

15.  Upon  this  case  Mr. Roper  remarks  (6),  "No  miscon- 
duct whatever  was  imputed  to  the  husband;  he  had  not 

(a)  4  Ves.  798 :   see  4  Ves.  15—        (6)  1  Rop.  H.  &  W.  282, 
20.:  bat  see  Wilkinson  v.  Charles- 
worth,  dted  p.  235.  ante, 

8  2 
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used  his  wife  cruelly,  nor  deserted  her,  except  so  far  as  he 
was  obliged  to  leave  her  for  the  sake  of  serving  his  country. 
He  had  a  right,  therefore,  to  the  society  of  his  wife  upon  his 
return  to  England,  as  also  to  all  those  benefits  which  the  law 
gives  to  a  husband  in  the  property  of  his  wife.  The  wife, 
therefore,  had  no  reasonable  ground  for  refusing  to  cohabit 
with  her  husband,  and  failed  in  making  out  a  case  for  the 
interference  of  a  Court  of  Equity  with  the  legal  rights  of  her 
husband. 

16.  Mr.  Roper  proceeds :  "  But  when  the  husband  is  origin- 
ally in  fault,  and  obliges  his  wife  to  leave  him,  then,  whether 
his  offer  to  receive  and  maintain  her  will  be  sufficient  to  intitle 
him  to  the  interest  of  her  property,  seems  to  depend  upon  the 
circumstances  of  each  case.  Suppose  the  Court,  upon  a  case  of 
abandonment  or  cruelty  being  made  out  against  the  husband, 
to  decree  to  the  wife  a  sufficient  maintenance  out  of  her  equi- 
table property,  and  afterwards  he  is  desirous  in  sincerity,  to 
the  satisfaction  of  the  Court,  to  be  reconciled  to  her,  and  offers 
to  receive  and  treat  her  affectionately ;  but  she  refused  to 
accede  to  such  offer,  and  to  return  to  him,  probably  such  a 
refusal  would  induce  the  Court  to  discontinue  her  allowance 
upon  some  such  principle  as  the  following ;  that  whilst  the 
husband  disregards  his  duty  to  his  wife,  and  ceases  to  protect 
and  support  her,  the  Court  will  maintain  her  by  means  of  her 
own  property  within  its  jurisdiction ;  but  when  the  husband 
shows  real  penitence  and  a  desire  to  be  reconciled,  and  is 
anxious  to  return  to  his  duty,  and  to  make  all  amends  in 
his  power  for  his  past  misconduct,  if  his  wife  be  perverse,  and 
frustrates  those  good  intentions,  the  Court  wiU  withdraw 
its  protection,  and  stop  her  allowance.  In  so  doing,  it 
endeavours  to  promote  peace  and  reconciliation,  and  to 
prevent  a  mutual  separation  between  man  and  wife,  (a)  " 

17.  The  Court,  however,  will  not  suffer  the  wife  to  be  the 
dupe  to  a  mere  offer  of  cohabitation  and  reconciliation  art- 

(a)  See  Head  v.  Head,  3  Atk.  296. 
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fully  made  by  her  husband,  in  order  to  procure  the  interest 
of  her  fortune,  and  to  obtain  a  discontinuance  of  the  allowance 
made  to  her  for  a  separate  maintenance. 

18.  Thus,  in  Watkyns  v.  Watkyns  (a),  it  was  in  evidence 
that  the  husband  received  great  provocation  from  his  wife, 
and,  upon  his  remonstrance,  that  she  became  passionate  and 
left  his  house ;  that  he  followed  her  and  intreated  her  to 
return,  and  offered  to  forget  everything  which  had  passed : 
hoTvever,  Lord  Hardwicke  made  the  wife  an  allowance  for 
maintenance  out  of  her  fortune,  as  appears  from  the  previous 
statement  of  this  case,  (b)  But,  as  Mr.  Roper  observes  (c), 
this  offer  was  suspicious;  it  was  momentary,  immediately 
after  she  had  left  him,  who,  it  was  proved,  had  cruelly  treated 
her.  It  was  probable  that  the  offer  proceeded  from  other 
motives  than  a  sincere  desire  of  reconciliation ;  besides,  the 
husband  had  commenced  the  ill-treatment  of  his  wife  before 
their  marriage,  by  deceiving  her,  in  causing  a  void  legal 
security  to  be  prepared  and  to  be  accepted  by  her,  when 
she  had  intrusted  him  to  prepare  a  proper  one,  for  securing 
to  her  a  sum  of  money  in  the  event  of  her  being  the  survivor ; 
and  his  conduct  upon  her  refusal  to  accept  the  offer,  and 
under  colour  of  it,  was  immediately  afterwards  to  break  open 
her  cabinet  and  possess  himself  of  the  bond  which  he  had 
prepared  as  above. 

19.  And  in  Atherton  v.  Nowell  (c?),  the  husband  had  also 
be^n  his  frauds  upon  the  wife  before  the  marriage,  by  in- 
ducing her  to  marry  him  upon  the  false  representation  of  his 
being  a  person  of  fortune,  when  in  fact  he  was  then  greatly 
indebted,  and  was  shortly  after  the  marriage  sent  to  prison, 
where  she  resided  with  him,  and  endured  severe  hardships, 
which  were  the  consequence  of  her  marriage,  solemnized  under 
the  above  false  representation.  It  also  appeared  that  the 
husband,  after  liberation  from  his  first  confinement,  was 


(a)  2  Atk.  97.  (c)  1  Rop.  H.  &  W.  284. 

{b)  Page  256.  [d)  1  Cox's  Rep.  229. 

8  8 
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again  sent  to  prison  for  a  considerable  debt,  and  where  he 
then  remained ;  that  there  was  only  one  child  of  the  mar* 
riage  living,  and  to  support  whom  and  herself  she  was  put  to 
great  difficulties ;  that  her  husband  had  refused  to  contribute 
to  their  support,  requiring  her  to  live  with  him  in  prison,  or 
to  be  at  his  mercy  for  such  occasional  support  as  he  might 
think  proper  to  bestow ;  and  that  from  his  behaviour  to  her, 
as  well  as  on  account  of  her  own  health,  she  was  afraid  to 
live  again  with  him  in  prison.  Under  these  special  circum- 
stances, the  Court  ordered,  upon  cross  petitions  presented  by 
the  husband  and  wife  (the  former  praying  that  the  interest 
of  the  wife's  fortune  might  be  paid  to  him,  and  the  latter  for 
an  allowance  for  maintenance),  that  50/.  cash  should  be  paid 
to  the  wife  for  her  separate  use ;  and  directions  were  given 
to  a  Master  to  inquire  into  the  circumstances  and  situations 
of  the  families  of  the  husband  and  wife  with  a  view  to  s 
settlement  of  her  fortune,  &c. 

20.  As  to  whether  the  Court  will  give  maintenance  where 
the  wife  voluntarily  separates  herself  finom  her  husband,  Mr* 
Jacob  observes  (a)  :  ^^  In  questions  arising  Out  of  disagree- 
ments between  husband  and  wife,  the  Court  of  Chancery  for« 
merly  exercised  a  much  more  extensive  jurisdiction  than  at 
present,  (b)  The  tendency  of  the  later  casea  has  been  to  leave 
questions  relating  to  the  conduct  of  either  party  to  the  sole 
decision  of  the  Ecclesiastical  Courts ;  and  Courts  of  Equity 
have  not  lately  extended  the  practice  of  giving  to  the  wife  a 
separate  allowance  out  of  her  trust  property,  beyond  those 
cases  where  the  husband  neglects,  or  refuses,  or  is  unable  to 
maintain  her.  (c)  But  where  the  wife  has  separated  herself 
from  her  husband  by  her  own  act  or  with  his  consent,  and 
applies  for  a  maintenance  out  of  her  trust  property,  alleging 
that  the  separation  was  rendered  necessary  by  the  husband's 
ill-treatment,  it  is  very  doubtful  whether   the  Court  of 

(a)  1  Rop.  H.  &  W.  278  n.  (c)  See  3  Atk.  550 :  2  Ves.  Jon. 

{b)  See  <<  SepaiEtion  of  HuBband    195:  11  Yes.  18:  19  Yes.  397:  5 
and  Wife,'*  infra.  Madd.  156.  415. 
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Cfaanoery  would  now  entertain  any  original  jurisdiction  to 
determine  that  question,  though  it  would^  probably  suspend 
the  payment  of  the  interest  to  the  husband,  on  the  ground 
that  while  the  separation  exists,  it  is  not  applied  to  its  proper 
purpose,  the  maintenance  of  both,  (a)  If  in  such  a  case  the 
question  of  conduct  should  be  decided  by  the  Ecclesiastical 
Courts  in  favour  of  the  wife,  as  those  Courts  cannot  give  any 
remedy  for  alimony  beyond  a  personal  decree  against  the 
husband,  there  would  be  a  good  ground  for  the  interference 
of  a  Court  of  Equity  to  allow  her  a  maintenance  out  of  her 
trust  property.  Possibly,  similar  relief  might  in  some  cases 
be  given  to  her  during  the  proceedings  in  the  Ecclesiastical 
Courts,  to  render  effectual  ah  allowance  of  alimony  pendente 
lite,  when  awarded  to  her  by  those  Courts."  (b) 

21.  On  the  same  principle  on  which  separate  maintenance 
is  given  to  the  wife,  when  deserted  by  her  husband,  the 
Court  will  also,  if  from  bankruptcy  or  insolvency  he  becomes 
unable  to  provide  for  her,  &sten  on  her  trust  property  the 
obligation  of  maintaining  her ;  and,  therefore,  in  such  cases, 
where  her  property  consists  of  a  principal  fund,  the  part  of 
it  which  is  settled  on  her  and  her  children  is  given  to  her 
separate  use  for  her  life  (c),  and  where  her  property  con- 
sists of  a  life  interest,  an  allowance  for  maintenance  is  in  like 
manner  given  to  her  separate  use. 

22.  Bat  where  the  husband  had  assigned  his  wife's  life 
interest  in  a  trust  fond  to  a  purchaser,  and  afterwards 
became  bankrupt,  it  was  held  that  the  wife  was  not  intitled 
to  a  provision  as  against  the  purchaser,  the  assignment 
having  been  made  to  him  while  the  husband  was  maintaining 
his  wife,  and,  therefore,  before  the  circumstances  had  given 
any  present  equity  to  her.  {d) 

(a)  See    QiUe,    p.  253:    but   see  C.  C.  139:  3  Yes.  166:  5  Yes.  517: 

WilkioflOQ    V.    Charleswortb,    cited  11  Yes.  20,  21. 

p.  235.  ana.  (d)  Elliott  v.   Cordell,  5  Madd. 

(6)  See  '<  Separation  of  Husband  149 :  Stanton  v.  HaU,  2  Buss,  h  M. 

and  Wife,**  infriL  1S2. 

{c)  2  Yes.  Jun.  607—680. :  4  B. 
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23.  The  wife's  right  to  a  maintenance  in  case  of  her 
husband's  desertion,  or  of  his  inability  to  maintain  her, 
applies  to  the  same  descriptions  of  property  as  her  general 
right  to  a  settlement,  i.  e.  to  her  choses  in  action,  which  are 
in  their  nature  equitable,  or  which  are  recovered  in  equity, 
and  also  to  her  life  interest  in  such  property,  (a) 

24.  She  is  intitled  to  this  provision  out  of  the  rents  and 
profits  of  lands  in  which  she  has  an  equitable  estate  of  free- 
hold (6),  and  also  in  which  she  has  a  legal  estate,  if  it  is 
necessary  to  have  recourse  to  equity,  (c) 

25.  The  amount  of  the  allowance  to  be  made  in  these  cases 
is  not  governed  by  any  fixed  rule,  but,  like  the  amount  to  be 
set  apart  when  a  permanent  settlement  is  to  be  made,  depends 
upon  all  the  circumstances. 

26.  Where  the  property  consists  of  a  principal  fund,  one-half 
has  most  commonly  been  settled,  the  wife  being  allowed  the 
interest  of  it.  (d) 

27.  But  the  allowance  given  out  of  a  life  interest  has  often 
been  more  liberal.  In  Oswell  v.  Probert,  Lord  Alvanley  dis- 
approved of  an  equal  division  between  the  wife  and  the 
husband's  assignees,  observing  that  half  an  income  is  not  a 
maintenance,  (e)  In  two  instances  in  bankruptcy,  the  whole 
of  the  wife's  life  interest  was  allowed  to  her.  (/)  In  Wright 
V.  Morley,  Sir  William  Grant  thought  that  these  decisions 
went  too  far:  in  that  case  the  husband  had  granted  an 
annuity  of  100/.  per  annum  out  of  his  wife's  life  iaterest  in 
260/.  per  annum,  and  had  subsequently  deserted  her.  The 
remaining  160/.  per  annum  was  allowed  to  the  wife.  In  a 
late  case  (^),  where  the  wife's  life  interest  in  the  rents  of  the 

(a)  Lamb  v.  MilneSy  6  Yes.  517 :        (d)  AnU^  chap.  15.  sec  2. 
Brown  r,  Clark,  3  Ves.  166  :  Jacobs        (e)  2  Ves.  Jun.  683. 
v.Amyatt,  1  Madd.  376 ».  (/)  Vandenanker  ©.  Desbrongh, 

{h)  Burdon  r.  Dean,  2  Ves.  Jun.  2  Vem.  96 :   ex  parU  Cojsegame, 

607 :  ex  parte  Thompson,  in  re  Wj-  1  Atk.  192. 
att,  2  Mont.  &  Ay.  511 :  1  Deac.  90.        (p)  Ex  parte  Thompson,   in  r« 

(c)  See  Sturgis  v.  Champneys,  and  Wyatt,  ubi  suprd. 
the  other  cases  cited,  p.  233.  ante. 
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estate  and  the  dividends  of  consols  amounted  to  2252.,  1752. 
was  awarded  to  her. 

28.  This  allowance  to  the  wife  for  maintenance  will  not 
be  made,  if  she  is  already  in  possession  of  an  adequate  pro- 
vision for  her  separate  use,  derived  from  another  source,  (a) 

29.  In  Stead  v.  Galley  (6),  the  dividends  of  a  fund  belong- 
ing to  the  wife  were  ordered  to  be  paid  to  her  for  life,  it 
appearing  that  her  husband  was  a  lunatic,  and  that  she  had 
a  large  family  to  mamtain,  and  was  in  narrow  circumstances. 

30.  As  to  the  eflPect  of  the  wife's  misconduct  upon  her 
equity  for  a  maintenance,  it  is  a  trite  observation  that 
persons  appealing  to  a  court  of  justice  ought  to  enter  it  with 
clean  hands,  i.  e.  they  must  be  objects  worthy  and  proper  to 
receive  the  redress  which  they  seek :  hence  it  follows,  that 
if  the  wife  have  been  guilty  of  gross  misconduct,  a  Court  of 
Equity  will  not  consider  her  to  be  a  person  intitled  to  its 
protection.  If,  therefore,  she  has  committed  adultery 
has  eloped  from  her  husband  without  a  sufficient  reason,  the 
Court  will  remain  passive,  and  not  interfere  at  her  suit  to 
allow  her  a  maintenance  out  of  her  equitable  property,  (c) 

31.  But  these  facts  must  be  properly  put  in  issue,  and 
proved,  (d) 

(a)  Aguilar  v.  Aguilar,  5  Madd.        (d)  Watkins  v.  Watkina,  2  Atk. 

414.  96  :  Doneraile  v,  Doneraile,  cited  bj 

{b)  2  M.  &  K.  52.  Lord  Hardwicke  in  Clarke  v.Periam, 

(c)  Vide  supra,  p.  262.  2  Atk.  337. 
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CHAPTER  XVI. 

OF  THE  WIFE'S  RIGHT  TO  BE  EXONERATED  OUT  OF  HER 
HUSBAND'S  ASSETS,  WHERE  SHE  HAS  RAISED  MONET  FOR 
HIM  BY  MORTGAGE  OF  HER  ESTATES;  AND  OF  THE  EFFECT 
UPON  THE  WIFE'S  RIGHTS,  WHERE  THE  EQUITY  OF  RE- 
DEMPTION  IS  NOT  RESERVED   TO   HER. 


SECTION  L 

OF  THE  WIFE'S  RIGHT  OF  EXONERATION. 


2.  Wife    mortgaging    estate   for 

hiubandf  considered  as  surety 
for  him. 

3.  Taie  v.  Austen, 

4.  Wifes  right  to  exoneration  as 

against  husband's  other  cre^ 
ditoTs  ;  Mr.  Roper^s  remarks, 
5*  Mr,  Jacobus  observations, 
6.   Wife   exonerated^    though  debt 

paid^  if  other  sum  borrowed. 
8.  Not  exonerated  where  debt  not 
that  of  husband, 
10.  Or  loan  paid  to  her. 
12.  Kinnottl  ▼.  Money. 


13.  Evidence    admissible    to   shew 

whether  loan  for  hu^nd  or 
mfe. 

14.  Wife's  parol  declarations  not 

admissible, 

15.  HusbandCs     estate    exonerated 

where   intenti&n    tkat  wif^s 
should  be  solely  liable. 

17.  As  where  mortgage  and  settle- 

ment at  same  time. 

18.  Wife  may  waive  right  to  ex- 

oneraOoti. 
21.  No  right  to  exoneration  where 
term  mortgaged. 


1,  If  the  wife  suffer  a  sum  of  money  to  be  raised  out  of 
her  estate  for  the  purpose,  and  join  in  a  conveyance  which 
is  binding  upon  her  (a),  and  the  trust  be  declared  to  raise  the 
money  by  sale  or  mortgage  for  her  husband's  benefit ;  this 
will  be  considered  as  a  disposition  in  his  favour  of  so  much 
of  the  inheritance  absolutely,  and  subject  to  no  after^reckoning 
or  claim  of  the  wife,  or  of  any  person  claiming  under  her.  (b) 


(a)  As  to  the  wife's  convejances        {b)  Clinton  v.  Hooper,  3  B.  C.  C. 
of  her  real  estate,  see  infra,  213. 
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2.  But  when  the  tranflaction  between  the  huabond  and 
wife  is  merely  to  pledge  her  estate  to  rsdse  a  sum  of  money  for 
him  to  answer  his  necessities,  or  to  pay  one  or  more  or  his 
debts  ;  in  such  case,  whatever  may  be  the  legal  effect  of  the 
mode  adopted  to  carry  the  purpose  into  execution,  a  Court  of 
Equity  will  confine  its  operation  to  the  true  intent  of  the 
parties :  and  since  the  money  was  borrowed  for  the  husband 
upon  his  wife's  estate,  she  will  be  considered  in  the  nature  of 
a  surety,  and  intitled  to  have  such  estate  exonerated  out  of 
his  assets. 

3.  Thus,  in  Tate  v.  Austen  (a),  A  being  seised  in  right  of  B 
his  wife,  borrowed  5002.  to  supply  his  occasions,  and  par- 
ticularly to  buy  a  conunission  in  the  army.  In  oorder  to 
secure  repayment  of  the  sum,  A  and  B  by  fine  created  a  term 
of  500  years  out  of  her  estate,  and  subject  thereto,  the  estate 
was  limited  to  the  use  of  B  in  fee.  A  covenanted  to  pay 
the  500/. ;  and  Lord  Gowper  determined  that  A's  personal 
estate  was  liable  to  exonerate  B's  estate  mortgaged  as  above ; 
but  that  such  mortgage  should  be  postponed  to  the  other 
debts  of  A,  and  that  it  should  have  precedency  to  legacies 
which  were  given  by  A's  will. 

4.  "  Hence  it  appears,"  as  Mr.  Roper  observes  (i), "  that  the 
wife's  right  to  exoneration  is  similar  to  that  of  an  heir,  who 
is  intitled  to  have  his  ancestor's  descended  estate  exonerated 
out  of  the  personal  assets  fix>m  a  mortgage  contracted  by 
such  ancestor ;  so  that  as  the  heir  could  not,  neither  can  the 
wife  have  the  benefit  of  their  titles  to  exoneration,  when  the 
exertion  of  them  would  defeat  any  of  the  bond  fide  creditors 
of  the  deceased,  (c) 

^'  But  since  the  hdbr  claims  his  estate  from  his  ancestor 
who  contracted  the  debt,  and  the  wife  claims  her  estate  by  a 

(a)  1  F.  W.  264;   2  Vem.  689:        (A)  1  R<^.  H. &  W,  144. 
also  see  Rayson  o.   Sacheverel,   1         (c)  SB.C.  C.211. 
Vera.  41 :  Pocoek  r.  Lee,  2  Vera.  ^ 

604:  Parteriche  r.  Powlet,  2  Atk. 
384. 
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paramount  title,  and  not  under  her  husband,  and  therefore 
not  liable  to  any  of  his  debts ;  attention  to  this  distinction 
is  necessary  to  comprehend  the  reasons  for  the  decisions  in 
those  two  cases,  with  reference  to  the  different  interests  which 
the  deceased  had  in  the  two  estates,  viz.  the  liability  of  the 
one  to  the  payment  of  his  debts,  and  the  exemption  of  the 
other  from  the  discharge  of  any  of  them.  Thus,  in  the  case 
of  the  heir ; — if  the  mortgagee  were  paid  his  debt  out  of  the 
ancestor's  personal  estate,  and  that  fund  was  insufficient  to 
pay  the  other  debts,  the  unsatisfied  creditors  might  recover 
out  of  the  real  estate  in  mortgage  what  had  been  taken  by  the 
mortgagee  from  the  personal  funds,  by  being  permitted  to 
stand  in  the  mortgagee's  place,  and  to  make  use  of  his  security ; 
the  real  as  well  as  the  personal  estates  having  been  the 
property  of  the  debtor,  the  deceased  ancestor.  But  in  the 
case  of  the  wife ; — as  the  estate  in  mortgage  for  the  husband's 
debt  was  not  his  but  her  property,  and  therefore  not  liable  to 
his  debts,  this  circuity  cannot  take  place ;  and  accordingly 
Lord  Hardwicke,  in  Robinson  v.  Gee  (a),  in  allusion  to  this 
point,  expressed  himself  thus :  ^  It  is  a  common  case  for  a 
wife  to  join  in  a  mortgage  of  her  inheritance  for  a  debt  of  her 
husband :  after  his  death,  she  is  intitled  to  have  her  real 
estate  exonerated  out  of  his  personal  and  real  assets,  the 
Court  considering  her  estate  only  as  a  surety  for  his  debt,  and 
none  of  his  creditors  have  a  right  to  stand  in  the  place  of  the 
mortgagee  to  come  round  on  the  wife's  estate.'  Probably  it 
was  for  want  of  this  power,  and  in  consequence  of  the  rule 
that  the  equities  of  the  wife  and  of  the  heir  are  in  principle 
the  same,  that  in  the  above  case  of  Tate  v.  Austen,  it  was 
decided  that  the  wife's  right  to  exoneration  should  be  post 
poned  to  the  husband's  other  creditors  ;  which  was  in  effect 
placing  her  in  the  condition  of  the  heir.  But  in  the  follow- 
ing particular,  her  right  of  exoneration  as  settled  by  the  last 
case  in  giving  her  a  preference  to  general  legatees  exceeds 

(a)  1  Ves.  Sen.  252. 
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that  of  the  heir,  for  against  him  legatees  as  well  as  creditors 
are  permitted  to  stand  in  the  mortgagee's  place,  (a)  This 
advantage  given  to  the  wife  appears  to  be  the  consequence  of 
the  inability  to  subject  her  estate  by  circuity  as  above ;  the 
eflfect  of  which,  although  allowed  to  creditors,  is  not  extended 
to  volunteers  as  legatees." 

5.  Mr.  Jacob's  remarks  upon  this  point  are  as  follows  (b): 
"  The  reports  of  the  case  of  Tate  v.  Austen  do  not  state  the 
principle  upon  which  it  was  decided,  that  the  amount  of  the 
mortgage,  which  was  admitted  to  be  a  debt  due  from  the 
hasband,  was  to  be  postponed  to  his  other  debts.  The  de- 
cision appears  to  have  been  sanctioned  by  Lord  Thurlow  in 
Clinton  v.  Hooper.  According  to  the  report  in  Vesey  (c), 
his  Lordship,  speaking  of  the  wife's  right  to  exoneration, 
said  that  the  cases  obliged  him  to  put  it  in  the  same  way  as 
between  heir  and  executor ;  for  this  reason,  that  an  assumpsit 
between  husband  and  wife  would  not  be  raised  more  in  equity 
than  at  law.  J£  this  reason  were  conclusive,  it  would  be  dif- 
ficult to  say  why  the  wife  should  in  any  case  be  intitled  to 
claim  this  exoneration.  But  if,  on  the  other  hand,  the  law 
considers  the  wife  when  mortgaging  her  property  for  her 
husband^s  debt  to  stand  in  the  situation  of  a  surety,  it  seems 
to  follow  that  she  must  be  invested  with  the  usual  rights  of 
a  surety,  and  therefore  that  she  must  be  intitled  to  the  benefit 
of  the  securities  as  against  her  husband's  estate,  and  to  receive 
satis&ction  of  the  debt  according  to  its  degree.  This  is  the 
view  of  the  question  which  has  been  taken  in  several  cases. 
In  Parteriche  v.  Powlet  (d).  Lord  Hardwicke  lays  it  down 
that  the  wife  paying  her  husband's  mortgage  debt  by  a  loan 
of  money  out  of  her  separate  estate  is  equally  intitled  to 
stand  in  the  place  of  a  mortgagee  as  a  stranger ;  and  that  if 
she  joins  with  him  in  charging  her  estate,  she  is  in  like 
manner  intitled  to  stand  in  the  place  of  the  mortgagee 

(a)  Bnnb.  137  :  Lutkins  v.  Leigh,         (b)  1  Bop.  H.  &  W.  145  n. 
Forrest  53 :   Rider  v.  Wager,  2  P.         (c)  1  Ves.  Jun.  189. 
W.  329^—335.  (<0  2  Atk.  384. 
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and  to  be  satisfied  out  of  her  hasband's  estate.  The  expres- 
sions of  Lord  Hardwicke  in  Robinson  v.  Gee  (a)  are  to  the 
same  effect.  He  states  that  she  is  intitled  to  satisfaction  out 
of  the  real  and  personal  assets  of  the  husband,  thus  treating 
her  as  a  specialty  creditor :  he  adds,  that  her  estate  is  only  a 
surety,  and  that  the  other  creditors  of  the  husband  cannot 
stand  in  the  place  of  the  mortgagee  against  her,  a  right  which 
they  would  of  course  have  if  they  were  intitled  to  a  pre- 
ference in  the  administration  of  the  husband's  assets.  In 
Kinnoul  v.  Money  (6),  Lord  Camden  considers  it  in  the 
same  manner ;  the  Court,  as  he  expresses  it,  dissolving  the 
marriage  qtwad  the  transaction.  In  the  recent  case  of 
Aguilar  v.  Aguilar  (c)  the  wife  joined  her  husband  in  granting 
an  annuity  charged  upon  her  separate  estate,  and  also  upon 
a  fund  to  which  the  husband  was  intitled  jure  mariH.  It 
was  held  that  she  was  intitled  to  have  the  latter  fund  applied 
towards  the  payment  of  the  annuity,  ( in  exoneration  of  her 
separate  estate),  not  only  as  against  her  husband,  but  as 
agaiDst  his  assignee  under  the  insolvent  debtors  act,  and 
as  against  persons  in  whose  favour  he  had  subsequently 
charged  it."  (d) 

6.  If  the  debt  were  originally  the  husband's,  and  the  mort- 
gage of  his  wife's  estate  securing  it  were  paid  off  by  hun, 
and  he  borrows  another  sum  of  money  upon  the  security  of 
the  same  estate,  then,  whether  the  wife  does  or  does  not  join 
in  the  second,  mortgage,  his  assets  will  be  liable  to  exonerate 
her  estate,  since,  the  original  debt  being  the  husband's,  it  ever 
afterwards  continued  to  be  so,  for  the  change  of  securities 
made  no  alteration  in  that  respect,  and  the  husband  cannot 
by  any  direction  in  his  will,  ordering  his  personal  estate  to 
be  applied  in  pajrment  of  all  debts,  except  moi'tgage  debts, 
exempt  the  application  of  that  fund  to  exonerate  his  wife's 
estate. 

(a)  Cited  p.  268.  ante.  (d)  See  eHao  Pitt  v.  Pitt,  1  Torn. 

(b)  3  Swan.  217  n.  ft  Russ.  180:   and  ex  parU  Hed> 

(c)  6  Mad.  414.  derley,  2  Mont  D.  &  D.  487. 
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7.  Thus,  in  Astley  v.  Tankerville  (a),  the  wife's  estate  being 
in  strict  settlement,  with  the  ultimate  limitation  to  her  and 
her  husband  in  fee,  with  a  power  for  them  to  revoke  the  old 
and  appoint  new  uses,  they  mortgaged  the  premises  for  five 
hundred  years  to  secure  3000/.,  with  a  reservation  of  the 
equity  of  redemption  to  the  husband,  or  such  other  persons 
to  whom  the  freehold  and  inheritance  should  belong.  The 
mortgage  having  been  paid  off,  the  term  was  assigned  by 
deed  in  trust  for  such  uses  as  the  husband  should  appoint ; 
and  in  default,  to  attend  the  inheritance ;  but  the  wife  was 
not  a  party  to  the  deed.  The  husband  afterwards  borrowed 
3000Z.  upon  security  of  the  estate,  and  by  his  appointment 
the  term  was  assigned  for  the  benefit  of  the  mortgagee,  and 
the  husband  covenanted  for  payment  of  the  money.  He 
then  made  his  will,  and  ordered  that  his  personal  estate,  not 
otherwise  disposed  of,  should  be  applied  in  payment  of  his 
funeral  expenses,  debts,  and  legacies,  except  such  debts  as 
were  secured  upon  and  might  affect  any  of  his  estates  in 
A.,  &c.,  whereof  he  was  not  seised  in  fee-simple  (meaning 
the  wife's  estate  in  mortgage).  Lord  Thurlow  was  of 
opinion,  that  the  3000Z.  was  the  husband's  debt,  and  that 
his  assets  should  exonerate  the  wife's  estate :  his  Lordship 
therefore  dismissed  the  bill  which  was  filed  to  subject  her 
estate  to  the  payment  of  the  debt,  but  without  costs. 

8.  The  debt  affecting  the  wife's  estate  must  be  that  of 
the  husband,  otherwise  her  claim  to  exoneration  will  fail ; 
80  that  if  a  debt  were  contracted  by  her  before  marriage, 
and  she  and  her  husband  joined  in  a  fine  and  mortgage  of 
her  estate  to  a  person  who  advanced  money  to  pay  off  such 
debt ;  or  if  a  mortgage  subsisted  upon  the  estate  at  the  time 
of  the  marriage,  and  she  and  her  husband  joined  in  a  transfer 
of  it  to  some  other  person,  and  the  husband  covenanted  to 
pay  the  money ;  in  none  of  these,  or  the  like  cases,  will  his 
assets  be  liable  to  exonerate  the  estate,  because  the  debt 
affecting  it  never  was  his  debt,  the  money  never  came  to  his 

(a)  3  B.  C.  C.  545  ;  1  Cox.  82. 
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hands,  and  his  covenant  will  not  have  the  effect,  contrary  to 
the  fact,  of  making  that  the  debt  of  the  husband  which  was 
not  so  originally,  (a) 

9.  Thus,  land  descended  to  the  wife  subject  to  a  mort- 
gage; the  mortgage  was  assigned,  and  the  husband  cove- 
nanted to  pay  the  money  to  the  assignee.  It  was  decided, 
that  as  the  debt  was  not  the  husband's,  his  personal  assets 
should  not  exonerate  the  wife's  estate;  and  the  covenant 
was  considered  as  an  additional  security  only  for  the  satis- 
faction of  the  lender  of  the  money,  (b) 

10.  According  to  Lord  Thurlow's  opinion,  in  Clinton  v. 
Hooper  (c),  it  would  seem,  that  if  the  money  borrowed  upon 
the  wife's  estate  were  paid  or  transferred  to  her  with  her 
husband's  privity,  so  that  she  might  dispose  of  it  as  she 
pleased,  and  instead  of  spending  she  preserved  it,  and  had 
the  power  of  disposing  of  it  by  will  as  if  she  were  unmarried ; 
then,  although  the  Court  will  not  infer  an  equitable  assumpsit 
contrary  to  the  tenor  of  the  obligation  subsisting  between 
husband  and  wife,  who  cannot  contract  with  each  other 
without  the  intervention  of  trustees ;  yet,  as  she  had  the  sole 
control  over  the  money,  and  it  never  was  the  husband's 
during  her  life,  the  principle  that  the' debt  was  not  the  hus- 
band's would  apply,  and  therefore  would  exempt  his  estate 
from  exonerating  the  security  affecting,  his  wife's  under  the 
above  circumstances ;  and  that  if,  by  a  distinct  transfer  and 
independent  transaction,  without  any  relation  to  the  original 
matter,  she  gave  the  money  to  her  husband,  that  circumstance 
would  not  probably  reach  back  to  the  original  contract,  so 
as  to  make  the  husband  the  original  debtor,  and  to  ground 
the  wife's  right  to  exoneration  upon  the  principle,  that 
payment  having  been  made  to  the  wife  was,  in  the  common 
legal  sense,  payment  to  her  husband. 

(a)  As  to  the  effect  of  the  bus-        (b)  Bagotv.Oughton,  1  P.  W.347* 
band's  covenant,  see  9  Mod.  12.  20 :         (c)  1  Yes.  Jun.  188. 
Ambl.  173 :    1  B.  C.  C.  454 :   2  B. 
C.  C.  57—101. 152  :  14  Ves.  4J7. 
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11.  But  if  part  of  the  sum  borrowed  on  securily  of  the 
wife's  estate  is  the  debt  of  the  husband,  and  the  remainder 
of  the  money  is  applied  in  pa3niient  of  debts  owing  by  the 
wife  dum  sola^  or  to  which  the  estate  was  liable  previously 
to  the  marriage ;  in  that  case,  it  seems  that  the  general  rule  is 
applicable,  and  that  the  wife  will  be  a  creditor  upon  her  hus- 
band's estate  for  the  proportion  of  the  debt  received  by  him. 

12.  This  point  appears  to  be  established  by  the  case  of 
Lord  Einnoul  v.  Money  (a),  which  was  as  follows.  Miss 
Earl  had  a  real  estate,  which  was  itself  subject  to  a  certain 
extent,  and  the  general  estate  of  her  father,  subject  to 
the  amount  of  2500Z.  Before  her  marriage  it  was  mort- 
gaged to  Wyat  for  that  sum,  being  her  own  debt,  or,  more 
properly,  that  of  her  ancestors.  After  the  marriage,  when 
it  was  settled  in  very  strict  settlement,  with  only  a  power 
after  the  limitations  for  life  and  in  tail  (which  limitations  in 
tail  were  gone  by  the  death  of  the  son  while  an  infant)  to 
charge  by  will,  and  to  act  upon  it  during  coverture,  as  fully 
as  any  woman  could  receive  such  power  by  settlement,  the 
husband  had  occasion  to  raise  30002.  upon  the  estate ;  that 
was  done  by  fine  and  not  by  virtue  of  her  power;  for  then  it 
would  not  have  affected  it  in  his  life,  nor  indeed  in  hers : 
but  that  sum  was  afterwards  raised  for  his  benefit;  and 
thdr  mortgage  was  made  for  the  whole  sum,  which  was 
7000Z.,  and  lOOOZ.  interest  incurred,  in  all  8000/.  This  was 
expressed  to  be  done  by  virtue  of  her  power.  Lord  Hard- 
wicke  referred  it  to  the  Master  to  see  what  was  raised  for  the 
wife's  debt,  and  what  for  the  husband's  use.  In  1767,  before 
the  report,  it  came  on  for  a  re-hearing  before  Lord  Camden, 
and  it  was  insisted  that  the  reference  was  wrong;  but, 
worse  than  that,  that  there  ought  to  have  been  an  immediate 
decree ;  and  that  the  whole  ought  to  have  been  charged  upon 

(a)  Stated  in  the  words  of  Lord  the  mortgage  for  25O0L  was  treated 

Thurlow,  in  1  Yes.  Jun.  186.     See  for  before  the  marriage,  but  executed 

the  note  of  this  case  in  3  Swan,  afterwards. 
202  My  from  which  it  appears  that 

VOL.  I.  T 
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the  estate  of  the  wife.  But  Lord  Camden  saw  no  reason  to 
overturn  that  interlocutory  decree;  and,  therefore,  at  his 
recommendation,  the  parties  agreed  that  it  should  be  con- 
firmed, and  the  cause  was  to  stand  for  further  directions ; 
and  he  confirmed  the  decree  in  omnibus;  and  particularly 
said,  that  the  wife's  estate  was  not  to  be  subject  to  any  part, 
except  what  was  for  her ;  and  that  Lewis  v.  Nangle  (a)  turned 
upon  different  circumstances,  not  upon  the  general  principle. 

13.  Mr.  Roper  observes  (ft),  that  the  above  case  of  Kin- 
noul  V.  Money  decided  by  inference  that  if  it  does  not  appear 
from  the  deed  to  lead  the  uses  of  the  fine  that  the  money 
borrowed  was  the  debt  of  the  wife,  such  facts  may  be  proved 
aliunde;  for  if  this  evidence  were  not  admissible,  it  is  obvious 
that  the  reference  to  the  Master  to  inquire  what  was  raised 
for  the  wife's  debt,  and  what  for  the  husband's,  would  have 
been  erroneous. 

14.  But  it  would  seem,  he  proceeds  to  remark,  that 
evidence  of  parol  declarations  by  the  wife,  that  she  had 
agreed  to  give  the  proceeds  of  the  estate,  or  the  money 
charged  upon  it,  to  her  husband,  would  be  inadmissible  to 
repel  her  equity  to  exoneration  out  of  his  estate,  as  may  be 
inferred  from  the  case  of  Clinton  v.  Hooper  (c) :  and  in  Tate  v. 
Austen  (^),  although  it  was  there  insisted  that  the  money 
charged  upon  the  wife's  estate  was  a  gift  from  her  to  him,  it 
did  not  prevail. 

15.  The  husband's  esta.te  will  be  exempted  from  the 
wife's  equity,  where,  from  the  nature  and  circumstances  of 
the  transaction,  it  appears,  or  can  be  inferred  to  have  been 
the  intention  of  the  parties  that  the  wife's  estate  should  be 
solely  liable  to  discharge  the  whole  sum  borrowed. 

16.  Thus,  in  Lewis  v.  Nangle  (^),  Mrs.  Nangle  was  before 

(a)  Ambl.    150;    but  better  re-  {c)  1  Ves.  Jun.  173;  3  B.  C.  C 

ported  2  P.  W.  664.  in  notes,  ed.  by  201. 

Cox ;  1  Cox  Rep.  240 :  see  1  Bligh.  (rf)  1  P.  W.  266. 

122.  («)  Ubiwp. 

{h)  1  Rop.II.&  W.  152. 
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her  marriage  with  the  defendant  indebted  to  several  persons 
and  intitled  to  the  inheritance  of  lands  charged  with  the 
pajmient  of  sums  of  money.  She,  before  her  marriage,  en- 
tered into  articles,  by  which  the  premises  were  to  be  settled 
to  the  husband  for  life  sans  waste,  remainder  to  the  wife  for 
life,  remainder  to  the  issue  of  the  marriage,  with  remainder 
to  the  wife  in  fee.  The  marriage  took  eflFect ;  and  the  hus- 
band being  pressed  for  the  payment  of  the  wife's  debts,  and 
having  also  occasion  for  a  further  sum  of  money,  he  and  his 
wife  borrowed  13007.  of  the  wife's  sister,  and  secured  it  by  a 
mortgage  of  the  wife's  estate.  He  also  covenanted  for  pay^ 
ment  of  the  whole  money,  and  executed  a  bond  conditioned 
for  the  payment  of  it  according  to  the  provisoes  in  the  mort- 
gage. Subject  to  this  mortgage  the  lands  were  settled  to 
the  husband  for  life,  remainder  to  the  wife  for  life,  remainder 
to  the  issue  of  the  marriage,  remainder  to  the  wife's  sister 
(the  mortgagee)  in  fee.  Mrs.  Nangle  died  without  issue ; 
and  the  plaintiff,  the  devisee  of  the  wife's  sister,  filed  his 
bill  against  the  husband  for  payment  of  the  mortgage  money. 
But  Lord  Hardwicke  dismissed  the  bill,  so  far  as  it  sought 
to  compel  the  husband  to  exonerate  the  estate,  and  directed 
him  to  keep  down  the  interest  during  his  life. 

His  Lordship  considered  this  case  an  exception  to  the 
general  rule;  and  it  seems  that,  as  the  estate  was  settled 
subject  to  the  mortgage,  it  was  reasonable  to  infer  an  agree- 
ment between  the  parties,  that  the  estate  should  be  settled 
cum  onerCj  especially  as  the  ultimate  limitation  in  fee  was  by 
the  same  settlement  made  in  favour  of  the  mortgagee. 

17.  The  husband's  estate  will  be  exempted,  if  such  in- 
tention can  be  inferred  from  a  settlement  of  the  estate  con- 
tained in  the  mortgage  deed,  or  made  at  the  same  time. 
Thus,  in  Lewis  v.  Nangle  (a),  Lord  Hardwicke  said  that 
there  was  no  instance  of  considering  the  husband  answerable 
to  the  wife's  estate  for  the  money  borrowed,  when  a  settle- 

(o)  Ante,  p.  274. 
T  2 
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ment  was  made  at  the  same  time  with  the  mortgage,  ^ther 
before  or  after  the  marriage,  (a)    ^ 

18.  The  wife  may  exclude  herself  from  her  right  or  claim 
upon  her  husband's  assets,  when  she  induces  his  executor  to 
administer  them  in  paying  legacies,  upon  her  professions 
that  she  did  not  intend  to  assert  her  title  to  exoneration  out 
of  her  husband's  estate. 

19.  Thus,  in  the  case  of  Clinton  v.  Hooper  (ft),  which  has 
been  before  referred  to,  the  widow  told  her  husband's  executor 
that  she  did  not  mean  to  claim  her  right  of  exoneration ; 
and  she  desired  him  to  proceed  in  paying  the  legacies.  Not- 
withstanding that  all  the  legacies,  except  two  small  ones, 
had  been  discharged  prior  to  this  declaration,  Lord^Thur- 
low  determined  that  she  had  waived  her  equity ;  and  he  dis- 
missed the  bill  which  she  had  filed  to  have  her  estate  exoner- 
ated out  of  her  husband's  assets. 

20.  Where  the  wife,  who  was  the  administratrix  of  her 
husband,  continued  during  her  life  to  pay  the  interest  on  a 
mortgage  of  her  property,  which  had  been  mortgaged  for 
the  benefit  of  her  husband,  it  was  held  that  she  had  not 
thereby  waived  her  claim  upon  her  husband's  assets,  (c) 

21.  It  must  be  borne  in  mind  that  where  the  mortgage 
has  been  made  of  the  wife's  term,  she  has  no  claim  upon  her 
husband's  assets,  because  the  husband  has  the  power  of  dis-^ 
posing  of  the  term  without  her  concurrence,  (d) 

(a)  For  the  distinction  between         (b)  1  Yes.  Jun.  173 ;   3  B.  C.  G. 

the  cases  in  which  the  transaction  is  201. 

considered  as  a  mere  mortgage,  and         (c)  Wilkinson  v,  Beale,  1  Law  J. 

those  where  the  deed  is  considered  Chan.  89. 

to  furnish  eyidenoe  of  an  intention        {d)  Incledon  v.  Northoote,  3  Ad;, 

to  alter  the  relative  rights  of  the  435. 
husband  and  wife,  see  Innes  v,  Jack- 
son, p.  282.  post 
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SECTION  n. 

OF  THE  EFFECT  UPON  THE  WIFE»S  RIGHTS  WHERE  THE  EQUITY 
OF   REDEMPTION   IS  NOT   RESERVED  TO   HER. 


3.  Mtre  reservation    to    husband 

mil  not  affect  vnft^s  interest 
6b  Equity  {^redemption  subject  to 

joint  appointment  of  husband 

and  wife. 
7.   fFt/eV  intereH  not  affected  by 

reservation   to  husband   and 

wife  and  their  heirs. 


8.  Effect  of  reservation  to  hus- 
band in  mortgage  of  term. 

10.  Wife's  right  to  redeem  barred 

where  settlement  as  well  as 
mortgage, 

11.  Rowellv.  Walleg. 

12.  Jackson  y.  Innes. 


1.  Where  the  equity  of  redemption  is  reserved  to  the  wife, 
or  to  her  and  her  heirs,  the  wife's  right  to  redeem  is 
unquestioned,  her  right  to  exoneration  only  being  in  dispute ; 
and  the  decision  in  this  case  turns  on  the  question,  whether 
.the  wife  intended  a  loan  or  a  gift  to  her  husband. 

2.  But  where  the  equity  of  redemption  is  reserved  to  the 
husband  and  his  heirs,  the  wife's  right  even  to  redeem  the 
mortgaged  premises  is  questioned  and  consequently  her 
right  to  exoneration  is  denied ;  and  the  result  of  these  cases 
depends  on  the  question,  whether  it  was  the  intention  of  the 
yri£e  merely  to  pawn  her  property  to  raise  money  for  her 
husband,  or  altogether  to  give  it  to  him. 

3.  When  the  mortgage  deed  contains  no  limitations  of  the 
estate  beyond  the  security,  and  reserves  the  equity  of  re- 
demption to  the  husband  alone,  in  that  case  the  wife's 
original  sole  interest  will  be  preserved  to  her,  upon  the  prin- 
ciple, that  she  being  the  sole  owner  of  the  estate,  the  mere 
form  of  the  reservation  of  the  equity  of  redemption  is  insuf- 
ficient of  itself  to  alter  or  change  the  prior  title  to  the  pro- 
perty, for  the  circumstance  of  the  reservation  having  been 
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made  otherwise  than  to  the  owner  of  the  estate  (the  wife  in 
the  present  instance),  is  presumed  by  law  to  have  originated 
either  in  the  inaccuracy  of  the  language  of  the  clause,  or  in 
the  mistake  of  the  person  who  prepared  or  engrossed  the 
deed ;  neither  of  which  circumstances  is  allowed  to  prejudice 
the  person  having  the  prior  title. 

4.  The  first  case  that  decided  this  species  of  resulting  trust 
in  equity  in  favour  of  the  wife,  upon  transactions  of  this 
nature,  was  Broad  v.  Broad  (a),  determined  in  the  reign  of 
Charles  the  Second.  There  the  husband  settled  houses  in 
Bread  Street,  producing  350Z.  a  year,  to  the  use  of  himsdf 
for  life,  remainder  to  his  wife  for  life  for  her  jointure^  with 
remainder  over.  In  the  year  1666  the  houses  were  de- 
stroyed  by  fire,  and  the  husband  being  unable  to  rebuild 
them  without  a  loan  of  moiiey,  induced  his  wife  to  join 
with  him  in  a  fine  sur  concessit  for  a  long  term  of  years 
to  secure  the  money  to  be  borrowed,  and  he  agreed  with 
her  that  the  fine  should  not  operate  to  her  prejudice,  but 
that  she  should  redeem,  paying  the  interest  of  the  money. 
600?.  were  borrowed  of  B,  and  a  fine  levied  to  him  by 
husband  and  wife  for  ninety-nine  years.  B  redemised  the 
tofts  of  the  burnt  houses  to  the  husband  for  ninety-eight 
years  at  a  yearly  rent  of  36?.,  and  to  repay  the  600^.  at 
a  time,  &c.  (the  form  in  which  such  mortgages  were  then 
made).  The  houses  were  rebuilt,  and  the  husband  settled 
them  with  other  lands  on  himself  in  tail,  remainder  in  tail 
to  his  brother,  C,  charged  with  portions  for  his  daughters, 
and  died  in  the  year  1674,  having  appointed  C  his  exe« 
cutor:  his  personal  estate  being  insufficient  to  pay  all  his 
debts,  C,  as  his  surety,  was  responsible  to  the  amount  of 
1600?.,  took  possession  of  the  houses,  discharged  the  1600?., 
and  paid  the  interest  of  the  mortgage  until  the  year  1681, 
when  the  widow  filed  a  bill  to  redeem  the  mortgage,  &c. 
In  resistance  of  this  claim,  it  was  contended  that  by  the  re- 

(a)  2  Chan.  Ca.98.  161. 
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demise  of  the  houses  to  the  husband,  they  were  assets  at  law 
to  pay  his  debts ;  and  the  agreement  was  resisted  on  the 
groond  of  its  resting  in  parol,  of  which  the  defendant 
had  no  notice  before  the  bill  was  filed.  In  reply,  it  was 
insisted  for  the  widow,  that  the  equity  of  redemption 
properly  belonged  to  her,  and  that  her  husband  could  not 
discharge  it  by  any  subsequent  act.  The  then  Chancellor 
decided  that  she  was  entitled  to  redeem  the  houses  upon 
paying  a  third  part  of  the  principal  debt,  but  none  of  the 
profits  received  by  the  defendant  prior  to  the  commencement 
of  the  suit,  he  having  had  no  notice  of  the  agreement  before 
that  time  (his  Lordship  proceeding  entirely  upon  the  agree* 
ment),  and  C  was  to  pay  the  remaining  two-thirds  of  the 
debt,  and  the  widow's  personal  representative  was  to  be  re- 
imbursed if  she  paid  more  than  her  one-third,  and  died  before 
it  was  again  received  by  her.  The  case  having  been  after- 
wards  reviewed  by  Lord  Keeper  North,  he  confirmed  the 
decree,  and  gave  the  following  reason :  "  that  when  the  wife, 
joined  in  the  fine  8ur  concessit  of  her  jointure  in  order  to  a 
mortgage  security,  it  was  not  an  absolute  departure  with 
her  interest ;  but  there  resulted  a  trust  for  her,  when  the 
security  or  mortgage  was  paid,  to  have  her  estate  again,  as  if 
it  bad  been  a  mortgage  upon  condition,  and  the  money  had 
been  paid  at  the  day." 

5.  So,  in  Ruscombe  v.  Hare  (a),  A,  in  the  year  1749,  mort- 
gaged his  estate  to  B  for  800Z.,  at  4Z.  10s.  per  cent,  interest, 
and  covenanted  to  levy  a  fine,  the  uses  of  which  were  to 
enure  to  the  mortgagee  in  fee,  subject  to  redemption.  The 
fine  was  levied,  and  in  the  year  1762  A  charged  the  estate 
with  a  further  sum  of  450Z.,  borrowed  of  B,  at  U.  bs.  per  cent, 
interest.  A  devised  all  his  lands  to  his  wife,  C,  and  died  in  the 
year  1764.  C  married  D,  and  they,  in  the  year  1766,  consoli- 
dated the  two  mortgages,  agreed  to  pay  interest  at  5  per  cent, 
on  the  whole  sum,  and  executed  a  new  security  to  B,  discharged 
of  the  former  proviso  for  redemption,  but  subject  to  redemption. 

(a)  6Dow'sParl.Ca.  1. 

T    4 


280  TO  HUSBAND   AND   WIFE  AND  THEIB  HEIBS. 

by  D,  in  which  event  the  re-conveyance  was  to  be  mBjAe  to  him 
in  fee :  B  and  his  wife  declared  that  all  prior  fines,  &c.,  and 
a  fine  covenanted  to  be  levied  by  them  (which  was  afterwards 
levied),  should  enure  to  the  use  of  the  mortgagee  in  fee, 
subject  to  the  condition  of  redemption.  The  question  was, 
whether  the  reservation  of  the  equity  of  redemption  to  the 
husband  by  the  deed,  in  1766,  intitled  him  to  the  estate; 
upon  the  solution  of  which  question  depended  the  title  of  a 
purchaser  from  him  of  part  of  the  premises.  And  it  was 
determined  against  the  purchaser,  upon  the  principle  that  the 
mere  proviso  for  redemption  to  the  husband  should  not  alter 
the  wife's  prior  right ;  consequently,  the  purchaser's  title,  as 
claiming  under  the  husband,  was  defective. 

6.  In  the  case  of  Martin  v.  Mitchell  (a),  in  which  the  estate 
of  the  wife  was  conveyed  in  fee  by  way  of  mortgage  and  the 
equity  of  redemption  was  limited  to  such  uses  as  the  husband 
and  wife  should  jointly  appoint,  and  in  default  of  such  joint 
appointment,  as  the  wife  should  by  will  appoint,  and  in 
default  of  any  such  appointment,  to  the  wife  in  fee.  Sir 
Thomas  Plumer,  M.  R.,  doubted  whether  there  was  any  alter- 
ation of  the  wife's  estate. 

7.  As  the  reservation  of  the  equity  of  redemption  to  the 
husband  and  his  heirs  will  deprive  the  wife  of  her  right  to 
redeem,  it  follows,  h  fortiori^  that  her  title  will  not  be 
divested  where  the  equity  of  redemption  is  reserved  to  both 
the  husband  and  wife  and  their  heirs,  (b) 

8.  It  seems  doubtful  whether  a  mere  reservation  of  the 
equity  of  redemption  to  the  husband  in  a  mortgage  made  by 
him  of  the  wife's  term  will  bar  her  right  by  survivor- 
ship, (c) 

9.  It  is  observable  that  in  the  cases  above  cited,  the  only 
alteration  attempted  to  be  made  in  the  wife's  interest  in  her 
estate  was  in  the  form  of  reserving  the  equity  of  redemption, 

(a)  2  Jac.  k  W.  413  :   see  also        (b)  Pooock  v.  Lee,  2  Yern.  604. 
Woodr.  Wood,  7  Beav.  183:  and         (c)  1  Prest.  Abst.  345. 
Anson  v.  Lee,  4  Sim.  878. 
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which,  for  the  reasons  before  mentioned,  is  not  permitted  to 
divest  her  of  her  title  to  redeem,  which  was  incident  to  her 
prior  right  of  ownership. 

10.  But  when  the  mortgage  deed  contains  a  settlement  of 
the  wife's  estate,  and  the  mortgage,  or  the  form  of  reserv- 
ation of  the  equity  of  redemption,  is  perfectly  distinct  from 
the  subsequent  limitations  of  the  property,  as  where  the 
mortgage  is  for  a  term  of  years,  and  the  limitations  apply  to 
the  inheritance ;  in  that  case  such  limitations  will  take  effect, 
and  the  persons  entitled  to  redeem  wiU  be,  not  the  wife 
under  her  prior  title,  but  the  persons  interested  in  the  estate 
under  the  uses  or  limitations  contained  in  the  mortgage 
deed. 

11.  The  cases  establishing  this  point  are  as  follow.  In 
Rowell  V.  ^V'alley  (a),  A  and  wife  joined  in  a  mortgage  of 
lands  which  had  been  settled  upon  her  for  a  jointure  by 
her  first  husband.  In  the  mortgage  deed  A  covenanted  to 
levy  a  fine  for  further  assurance,  and  it  was  declared  that  if 
he  and  wife,  or  either  of  them,  or  their  heirs,  executors,  &c., 
should  discharge  the  debt,  the  fine  should  enure  to  husband 
and  wife,  and  the  survivor  of  them,  remainder  to  the  right 
heirs  of  the  husband,  (b)  The  fine  was  levied,  and  A  died. 
The  question  was,  whether  his  widow  was  intitled  to  redeem 
in  respect  of  the  estate  reserved  to  her  by  the  mortgage  deed 
and  fine,  or  in  respect  of  a  resulting  trust  under  her  prior 
title ;  and  the  Court  showed,  by  its  decree,  that  her  title  to 
redeem  was  as  tenant  for  life  under  the  deed  and  fine,  and 
that  the  heir  of  the  second  husband  would  be  intitled  to  the 
estate  after  her  death.  It  does  not  appear  distinctly  in  the 
report  of  Rowell  v.  Walley  that  the  wife  had  any  estate 
in  the  mortgaged  premises  beyond  her  jointure;  but  she 

(a)  1    Ch.  Bep.    116:    see  also  the  proviso  for  redemption,  and  was 

Lewis  V.  Nangle,  ante^  p.  274.  a  declaration  of  what  should  become 

{b)  This  declaration,  the  reader  of  the  estate  after  the  mortgage  was 

will  observe,  is  an  instance  of  a  satisfied, 
settlement  of  the  estate  distinct  from 
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must  have  had  an  estate  of  inheritance  in  them,  otherwise 
they  could  not  have  been  settled  by  her  on  the  heirs  of  her 
second  husband. 

12.  The  principle  of  this  decision  seems  to  have  been 
alluded  to  in  the  case  of  the  Eari  and  Countess  of  Hunting- 
don, (a)  The  most  solemn  decision  upon  the  subject  was 
made  by  the  House  of  Lords  in  the  case  of  Jackson  r. 
Innes  (6),  upon  appeal  from  the  decree  of  Lord  Eldon.  {c) 

There,  by  a  settlement  in  1743,  made  previously  to  the 
marriage  of  A  with  his  wife  B,  B's  estate,  consisting  of  two 
farms  F  and  6,  was  settled  to  the  use  of  A  for  life,  remainder 
to  B  for  life,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  &c.,  with  the  ultimate  remainder  to  B 
in  fee.  A  power  was  reserved  to  A  and  B  during  their 
joint  lives,  to  revoke,  as  therein  mentioned,  the  old,  and  to 
limit  new  uses  of  that  estate.  There  were  issue  of  the  mar- 
riage, but  they  died  before  their  parents.     In  November, 

1745,  A  borrowed  of  C  200/.,  to  secure  which  A  and  B  de- 
mised the  lands  for  1 000  years  to  C,  reserving  the  equity  of 
redemption  to  themselves  or  either  of  them,  their  or  either 
of  their  heirs,  executors,  administrators,  or  assigns.  The 
effect  of  which  transaction  would  be  an  execution  of  the 
power  reserved  by  the  settlement  in  favour  of  the  mort- 
gagee to  the  extent  of  his  debt,  by  a  revocation  of  the  old 
uses,  so  far  as  was  necessary  for  that  purpose,  and  no 
farther;  so  that  the  persons  who  would  have  been  in- 
titled  to  redeem  the  estate,  if  there  had  been  nothing  more 
in  the  case,  would  not  have  been  the  heirs  or  personal  repre- 
sentatives of  A  and  B,  but  the  persons  who  were  interested 
under  the  settlement.     But  in  December,  1745,  and  January, 

1746,  A  borrowed  of  C  an  additional  sum  of  400/.,  which  by 
two  deeds  of  those  dates  was  charged  upon  the  estate  for 
the  residue  of  the  term,  and  a  proviso  for  redemption,  similar 
to  that  contained  in  the  original  mortgage,  was  reserved, 

(a)  2  Vern.  437  :  and  2  Bro.  Pari-         (b)  1  Bligh.  104. 
Ca.  1,  oci.  ed.  (r)  16  Ves.  356. 
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after  discharging  the  power  to  redeem  reserved  in  such 
original  security ;  and  it  was  declared  that  the  term  should 
be  void  on  payment  of  both  sums  with  interest.  A  and  B 
covenanted  to  levy  a  fine  (which  was  afterwards  done),  the 
uses  of  which  were  declared  by  the  mortgage  deed  to  enure 
to  C  during  the  term,  subject  to  the  proviso  for  redemption, 
and  "  after  the  expiration  or  determination  of  such  term  to 
the  use  of  A  and  B  for  their  lives,  and  during  the  life  of  the 
survivor,  and  after  both  their  deaths  to  the  use  of  the  heirs 
of  their  bodies,  and  for  default  of  such  issue  to  the  use  of 
the  right  heirs  of  the  survivor  of  A  and  B."  The  mortgage 
was  discharged  by  A,  who  took  an  assignment  of  the  term 
to  himself.  And  the  question  was,  whether  the  persons 
claiming  under  the  wife  were  intitled  to  redeem  the  mortgage 
which  had  been  discharged  by  the  husband,  and  to  hold  the 
estate  in  opposition  to  the  limitations  contained  in  the  latter 
mortgage  deeds ;  or  whether  the  persons  deriving  title  under 
the  husband  (who  upon  the  events  which  happened  had 
acquired  the  inheritance  of  the  estate  under  the  fine  and  the 
limitations  contained  in  those  instruments)  were  intitled  to 
the  estate?  The  determination  of  which  claims  depended 
upon  this  prior  question,  viz.  whether,  under  all  the  circum- 
stances of  the  case,  a  trust  of  the  inheritance  in  the  whole 
resulted  to  the  wife  after  payment  of  the  mortgage  debt ; 
or  whether  such  trust  was  repelled  by  the  manner  in  which 
the  estate  was  limited  in  the  mortgage  deeds  after  the  satis- 
faction of  the  debt  ?  Lord  Eldon  decided  in  the  Court  below 
in  favour  of  the  claimants  under  the  wife,  upon  the  prin-^ 
ciple,  that  the  property  being  the  wife's  and  the  transaction 
a  mortgage,  the  right  of  the  wife  to  the  estate  subject  to 
the  mortgage  could  not  be  altered,  except  it  were  apparent 
on  the  face  of  the  deed,  from  express  declaration,  or  some- 
thing equivalent  to  it,  that  more  was  intended  to  be  done 
than  merely  to  make  a  mortgage.  His  Lordship  must  there- 
fore have  been  of  opinion,  that  the  limitations  of  the  estate, 
whatever  they  might  be,  could  not  afford  that  manifest  in- 
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tention  equivalent  to  declaration,  that  the  estate  after  satb&c- 
tion  of  the  debt  should  go  in  any  other  course  than  to  the  wife 
and  her  family ;  for  if  his  Lordship  had  entertained  a  contrary 
opinion,  the  present  seems  to  be  a  case  in  which  he  would 
have  probably  decreed  against  the  claimants  under  the  wife. 
13.  From  the  above  decree  the  persons  deriving  title 
under  the  husband  appealed  with  success  to  the  House 
of  Lords  (a),  and  it  was  accordingly  reversed.  Lord 
Bedesdale  having  stated  the  authorities  upon  the  subject, 
supported  the  appeal  on  the  ground  that  the  operation  of 
the  deed  as  to  the  mortgage  term,  and  the  operation  of  the 
deed  as  to  the  limitation  of  the  fee,  were  wholly  distinct,  and 
did  not  in  any  way  depend  on  each  other.  That  the  term 
and  fee  were  kept  distinct  in  the  deed.  That  the  term  being 
at  an  end  by  the  pajnoient  of  the  money,  the  operation  of  the 
deed,  as  far  as  it  declared  the  limitation  of  the  estate  subject 
to  the  term,  remained  perfectly  distinct,  and  had  no  con- 
nection whatsoever  with  the  existence  of  a  term  which  then 
would  have  ceased  to  exist.  That  the  right  of  redemption 
must  be  discovered  from  the  title  which  the  deed  itself  de- 
clared to  be  in  the  husband  and  wife  for  their  respective  lives, 
then  to  the  heirs  of  their  bodies,  and  then  to  the  survivor  in 
fee.  That  according  to  the  mode  in  which  this  settlement 
had  been  made,  there  was  no  connection  whatever  in  legal 
operation  between  the  mortgage  and  the  new  limitations  con- 
tained in  the  deed,  which  were  distinct  in  form  and  substance, 
expressly  providing  for  a  subject  which  was  not  included  in 
the  mortgage.  They  limited  the  reversion  in  fee,  while  the 
mortgage  was  confined  to  the  term  of  1000  years.  Lord 
Eldon  said  that  the  circumstances  of  this  case  were  certunly, 
in  point  of  fact,  much  better  understood  than  they  were,  and 
much  greater  research  had  been  made  into  cases,  so  as  to 
bring  before  the  consideration  of  the  house  the  true  principle 
of  decision :  that  the  Court  below  did  not  rightly  apprehend 

(a)  1  BUgh.  104. 
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the  case  ;  that  on  looking  into  the  cases  which  had  been  re- 
ferred to,  he  was  of  opinion  that  the  decree  ought  to  be 
reversed. 

14.  The  case  of  Reeve  v.  Hicks  (a)  has  since  been  decided 
upon  the  same  principle.  There  the  husband  and  wife  seised 
in  fee  in  right  of  the  wife,  demised  by  way  of  mortgage  for 
1000  years.  The  deed  contained  a  reservation  of  a  pepper- 
corn rent  during  the  term  to  the  husband  and  wife  and  to 
the  heirs  and  assigns  of  the  wife,  and  also  a  covenant  by  the 
husband  that  he  and  his  wife  would  levy  a  fine  to  the  use  of 
the  mortgagee  for  the  term,  and  subject  thereto  to  the  use  of 
the  husband,  his  heirs  and  assigns.  The  clause  for  re- 
demption provided  that  upon  repayment  of  the  money  by  the 
husband  and  wife,  or  either  of  them,  their  or  either  of  their 
heirs,  executors,  administrators,  or  assigns,  the  term  should 
cease,  on  a  bill  having  been  filed  after  the  death  of  the 
husband  by  the  wife  and  her  children  for  redemption.  Sir 
John  Leach,  V.  C,  considered  the  case  as  not  distinguishable 
in  principle  from  Junes  v.  Jackson.  The  limitation  of  the 
uses  of  the  fine  to  the  husband  and  his  heirs  had  no  con- 
nection with  the  purpose  of  the  mortgage  or  the  proviso  of 
redemption,  but  was  altogether  a  new  settlement  which  de- 
feated the  heir  of  the  wife. 

(a)  2  Sim.  &  St.  403. 
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CHAPTER  XVII. 


OF   THE  WIFE'S  PARAPHERNALIA. 


2.   TFIiai  articles    are  parapher- 
nalia, 

6.  What  gifts  by  the  husband  so 

considered, 

7.  Power  over   them  of  husband 

and  wife  singly. 

8.  Calmady  v.  Calmady, 

9.  Liable  to  husbands  debts, 

11.  Except  when  given  by  stranger, 
semble, 

13.  Wife      may     marshal     assets 

where  general  legatee  might, 

14.  As  against  heir, 

15.  And  devisee,   where  trust  for 

payment  of  debts. 


17.  Or  where  devised  estate  subject 

to  mortgage, 

18.  Whet/ier  if  devised  estate  not 

subject  to  charge, 

19.  Preferred   to  specific  legatees, 

semble, 

20.  Whether  entitled  to  reimburse' 

ment  out  of  husband's  con* 
tingent  or  future  assets, 

22.  Wifes  equity  where  parapher- 

nalia pledged  by  husband* 

23.  Bight  to  paraphernalia  barred 

by  settlement 

24.  Or  by  wife^s    acquiescence  in 

husband's  wUL 


1.  The  wife's  paraphernalia  (a)  form  an  exception  to  the 
rule  that  the  whole  of  the  wife's  personal  property  vests 
absolutely  in  her  husband. 

2.  The  articles  comprised  under  the  term  paraphernalia 
include  such  apparel  and  ornaments  of  the  wife's  as  are 
suitable  to  her  condition  in  life.  (6) 

3.  What  are  to  be  so  considered,  are  questions  to  be  de- 
cided by  the  Court,  and  will  depend  upon  the  rank  and 
fortunes  of  the  parties,  (c) 


(a)  The  word  paraphernalia  is  de- 
rived from  the  Greek  word  xapa- 
^epva,  t.  e,  property  belonging  to  the 
wife  over  and  above  the  dower 
which  she  brought  to  her  husband ; 
according  to  the  civil  law,  <<Bona 
Paraphema  sunt  quae  mulier  ultra 
dotem  adferty  et  de  hid  bonis  ma- 


ritus  administrationem  habet,  ita  ut 
sine  speciali  uzoris  mandato  et 
agere  et  convenire  possit.*'  —  Min- 
sing  on  the  Institutes,  p.  97. 

{b)  2  BL  Com.  436. 

(c)  Bindon's  case,  Moor»  213: 
see  alBo2  Leon.  166 :  Cro.  Car.343 : 
1  Roll.  Abr.  91 1 :  Pre.  Ch.  27. 
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4.  Pearls  and  jewels,  usually  or  sometimes  worn  by  the 
wife,  properly  fall  within  this  term,  (a) 

5.  In  Mangey  v.  Hungerford  (6),  the  widow  claimed  her 
gold  watch  and  several  gold  rings  as  paraphernalia,  which 
had  been  given  to  her  at  the  funerals  of  relations,  and  they 
were  decreed  to  her  by  Lord  Talbot 

6.  When  gifts  are  made  by  husbands  to  their  wives  of 
pearls,  jewels,  &c.,  and  they  are  worn  as  ornaments,  the 
articles  so  given  are  to  be  considered  merely  as  paraphernalia 
and  not  as  gifts  to  the  separate  use  of  the  wives ;  for  if  they 
were  donations  to  the  separate  use,  then  they  might  be 
disposed  of  by  the  wives,  which  would  be  contrary  to  the  in*- 
tentions  of  the  donors.  And  although  the  trinkets  be  not 
usually,  but  only  sometimes  worn  by  the  wives,  such  occa- 
sional use  of  them  will  be  sufficient  to  class  them  under  the 
term  paraphernalia,  (e) 

7.  Of  such  presents,  or  of  her  other  paraphernalia,  a  wife 
cannot  dispose  by  gift  or  will  during  her  husband's  life. 
Nor  can  he  dispose  of  them  by  will  during  her  life,  although 
he  may  sell  or  give  them  away  (d) ;  and  with  this  and  the 
cases  in  equity  agree  the  opinions  of  Berkely  and  Jones, 
Justices,  in  Hastings  v.  Douglas,  {e)  If,  then,  the  husband 
bequeath  all  his  wife's  jewels,  &c.,  to  some  of  which  she  is 
intitled  as  paraphernalia,  the  disposition  will  be  disappointed 
80  far  only  as  regards  the  latter  jewels.  And  when  such  a 
general  disposition  is  made,  the  only  difficulty  is  to  ascertain 
what  shall  be  considered  paraphernalia  and  what  not. 


(a)  1  Roll.  Abr.  911. 

(b)  2  Eq.  Ca.  Abr.  156,  in  marg. 

(c)  Graliam  v.  Londonderrj,  3 
Atk.  394. 

(rf)  1  P.W.  730:  Wilcox  r.  Gore, 
11  Yin.  Abr.  180,  pL  19 ;  Northey  v. 
Northej,  2  Atk.  78 :  Seymore  v.  Tre- 
fiilian,  3  Atk.  358.  369.  However, 
the  widow  will  be  bound  to  elect 
between  her  paraphernalia,  and  any 


interest  which  she  may  take  under 
the  will.  Churchill  v.  Small,  2 
Kenyon  R.  pt  2,  p.  6.  It  seems  that 
in  some  cases  the  power  of  the  Eccle- 
siastical Court  has  been  exerted  to 
order  restitution  of  the  wife's  para* 
phernalia,  when  she  has  been  sepa- 
rated from  her  husband.  Glegg  v« 
Glegg,  5  Jur.  1018. 
(e)  Cro.  Car.  344. 
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8.  In  Calmady  v.  Galmadj  (a),  A  having  a  crocheat  of 
diamonds  which  belonged  to  his  first  wife,  devised  it  to  his 
eldest  son,  and  that  it  should  go  in  succession  to  the  heir  of 
his  family  as  an  heir-loom.  A  afterwards  married  the  de- 
fendant C,  turned  the  crocheat  into  a  necklace,  and  added 
several  new  diamonds  to  it,  at  the  expence  of  200/.,  which 
exceeded  the  value  of  the  crocheat.  B,  the  then  eldest  son 
of  A,  claimed  the  crocheat  from  C  under  the  will,  who  in- 
sisted upon  retaining  it  as  part  of  her  paraphernalia,  A  having 
permitted  her  to  wear  it.  And  Parker,  C,  seemed  to  doubt 
at  first,  whether  turning  the  crocheat  into  a  necklace,  adding 
new  diamonds  to  it,  and  permitting  the  wife  to  wear  it,  were 
not  a  revocation  of  the  bequest ;  but  he  ordered  the  Master 
to  examine  and  separate  the  old  from  the  new  diamonds, 
and  decreed  the  diamonds  of  the  crocheat  to  the  plaintiff 
as  heir,  and  specifically  devised  to  him  as  an  heir-loom. 
Although  no  mention  is  made  in  the  report  of  the  new  dia- 
monds, yet  it  is  inferred  from  the  separation,  that  they 
must  have  been  ordered  to  the  widow  as  part  of  her  para- 
phernalia. 

9.  As  the  husband  may  dispose  of  his  wife's  para- 
phernalia in  his  lifetime,  so  they  will  be  liable  to  his 
debts,  (ft) 

10.  In  Ridout  v.  the  Earl  of  Plymouth  (c),  the  question 
was,  whether  jewels,  rings,  pictures,  dressing  plate,  and  other 
trinkets  given  to  Mrs.  Lewis  before  her  marriage,  belonged 
to  her  as  her  separate  estate,  and  the  husband  was  to  be 
considered  a  trustee  for  her ;  and  whether,  as  to  things  given 
after  the  marriage,  viz.  mourning-rings,  family  pictures  &c., 
they  should  not  be  retained  by  the  widow,  as  of  too  trifling 
a  value  to  be  considered  her  husband's  personal  estate? 
And  Lord  Hardwicke  decided  that  the  widow  could  not  claim 
the  articles  as  paraphernalia,  when  her  husband's  assets  were 


{a)  11  Vin.  Abr.  181.  21.  (e)  2  Atk.  104. 

(6)  17  Ves.  273 :  2  Ves.  Sen.  7. 


UNLESS  WHERE   GIFT  OF   STRANGER.  289 

* 

insufficient  to  pay  his  debts ;  also,  that  he  could  not  be  con- 
sidered in  the  light  of  a  trustee  of  the  jewels,  &c.  given  to 
her  before  marriage,  since  that  would  be  a  manifest  prejudice 
and  fraud  upon  his  creditors ;  and  that  there  was  no  pretence 
for  considering  the  things  given  after  the  marriage  as  the 
property  of  the  widow ;  but  his  Lordship  allowed  her  to  be 
a  purchaser  at  the  value  set  upon  them  by  the  Master,  none 
of  the  parties  opposing  it. 

11.  It  is  presumed,  as  Mr.  Roper  observes  (a),  that  the 
articles  in  question  in  the  above  case  were  gifts  made  by  the 
husband  of  articles  forming  parts  of  his  own  estate ;  for  it 
seems  that  when  such  gifts  are  made  to  a  wife  either  before 
or  after  marriage  by  a  relative  or  friend,  they  will  be  con- 
sidered as  intended  for,  and  gifts  to  the  separate  use  of  the 
wife,  and  that  therefore  she  may  dispose  of  them  as  a  feme 
sole,  and  that  they  will  be  exempt  from  the  alienation  and 
debts  of  her  husband. 

12.  Thus,  in  Graham  v.  Londonderry  (6),  the  husband's 
father,  upon  the  wife's  marriage  with  his  son,  gave  her  as  a- 
present  some  diamonds.  And  Lord  Hardwicke  said  that 
the  Court  of  late  had  considered  such  a  present  as  a  gift  td 
the  separate  use  of  the  wife,  and  that  he  was  of  opinion  that 
she  was  intitled  to  the  diamonds  in  her  own  right.  In  that 
case  there  were  four  diamonds  set  about  the  picture  of  the 
then  late  Regent  of  France,  which  picture,  upon  the  husband's 
return  from  France,  he  delivered  to  his  wife,  and  told  her 
that  it  was  a  present  sent  to  her  by  the  Regent.  As  to  this 
Lord  Hardwicke  observed,  that  if  it  were  such  a  present,  it 
was  within  the  above  rules,  for  then  it  being  a  present  by  a 
stranger  during  the  marriage  must  be  considered  as  a  gift 
to  the  wife's  separate  use,  although  his  Lordship  did  not 
consider  the  case  so  clear  as  the  other.  In  support  of  his 
opinion,  Lord  Hardwicke  referred  to  several  cases,  two  of 
which  were  in  his  own  time ;  the  first  was  Lucas  v.  Lucas  (c), 

(a)  2  Bop.  H.  &  W.  143.  (c)  1  Atk,  270. 

lb)  3  Atk.  393. 

VOL.  L  V 
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in  which  were  two  questions,  one  in  respect  of  lOOOZ.  South 
Sea  annuities  which  the  husband  had  transferred  into  his 
wife's  name,  and  the  other  as  to  jewels,  &c.,  given  by  the 
wife's  father  to  her ;  and  his  Lordship  was  of  opinion  that 
she  was  intitled  to  both  as  gifts  to  her  separate  use.  The 
second  case  was  Brinkman  v.  Brinkman ;  there  articles  of 
plate  were  given  to  the  wife  after  marriage  by  the  husband's 
father,  and  Lord  Hardwicke  was  of  opinion  that  they  were 
to  be  considered  as  gifts  for  her  separate  use.  (a) 

13.  With  respect  to  the  equity  of  marshalling  the  assets  (h) 
in  favour  of  the  wife,  where  the  husband  dies  indebted,  and 
her  paraphernalia  are  taken  by  his  creditors  in  satisfaction 
of  their  demands  after  all  the  general  personal  estate  is  ex- 
hausted, the  authorities  agree  that  in  the  administration  of 
assets,  the  widow's  claim  to  her  paraphernalia  is  preferred  to 
general  legacies  (c) ;  and  it  follows  that  she  is  intitled  to 
marshal  assets  in  those  cases  in  which  a  general  legatee 
would  have  that  right. 

14.  Thus,  she  may  marshal  assets  as  against  the  heir,  (d) 

15.  And  as  against  a  devisee  when  the  devised  estate  is 
by  the  will  subjected  to  a  trust  or  charge  for  payment  of 
debts,  (e) 

16.  The  case  of  Probert  v.  Clifford  is,  indeed,  according 
to  the  report  in  Ambler,  inconsistent  with  the  last  position ; 
it  is  there  stated  to  have  been  held  that  the  widow  was  not 
intitled  to  satisfaction  out  of  the  real  assets  devised,  though 
charged  by  the  husband's  will  with  the  payment  of  debts : 
it  appears,  however,  from  the  Register's  Book  (/),  that  the 
husband's  real  estate  was  by  the  will  charged  only  with  a 

(a)  See  Dutton  v.  Dutton,  4  Vin.  729 :  Probert  v.  aifford,  1  Atk. 
Ab.  178,  pi.  18.  440 ;  AmbL  6 ;  2  P.  W.  544,  note  by 

(b)  Upon  the  doctrine  of  marsbal-     Cox. 

ling  of  assets,  see  2  Jar.  Wills,  600 :  (e)  Indedon  v.  Northoote,  8  AtL 

and  2  Rop.  &  White  on  Legacies,  947.  430 :  Bojnton  v.  Parkhurst,  1  Bro. 

(c)  1  P.  W.  730:  8  Atk.  369.  C.  C.  676;  1  Cox,  106:  see  2  Atk. 
395.  79. 

(rf)  Tipping  V.  Tipping,   1  P.  W,        (/)  B.  1788,  fo.  310. 


IN  FAVOUR  OF  PARAPHERNAUA.  291 

sum  of  lOOOZ.  in  fiivoar  of  the  wife,  and  with  his  legacies  in 
case  of  a  deficiency  of  the  personal  estate,  and  not  with 
debts ;  and  the  form  of  the  decree  shows  that  the  real  estate 
was  only  considered  liable  on  the  ground  of  there  being 
q)ecialty  debts. 

17.  The  widow's  claim  to  paraphernalia  being  preferred  to 
general  legacies,  it  seems  that  if  the  devised  estate  be  subject 
to  a  mortgage  or  other  specific  incumbrance,  she  would  be 
intitled  to  marshal  the  assets  as  against  the  devisee,  by 
throwing  the  charge  upon  the  estate,  since  a  legatee  would 
in  such  cases  have  that  right,  (a) 

18.  But  if  the  devised  estate  be  not  subject  to  a  charge, 
the  widow,  according  to  Lord  Hardwicke's  decisions  in  Ridout 
V.  Plymouth  (6),  and  Probert  v.  Clifford  (c),  is  not  intitled 
to  marshal  assets  against  the  devisee.  The  case  of  T3mt  v. 
Tynt  (d)  seems  not  quite  consistent  with  these  decisions  : 
the  widow  was  allowed  to  come  upon  the  real  estate  devised, 
though  not  charged  with  debts,  and  not  subject  to  any  specific 
incumbrance.  But  it  is  to  be  observed  that  in  that  case 
there  was  a  general  devise  of  all  the  real  estate,  and  the 
Court  stated  as  the  reason  for  the  decision  that  the  devisee 
was  kceres factuSj  and  stood  in  the  place  of  the  heir:  it  was 
considered  that  in  the  administration  of  assets,  a  general 
devisee  could  not  stand  in  a  better  situation  than  the  heir, 
an  opinion  which  for  some  time  prevailed  (^),  but  which 
has  since  been  overruled.  (/) 

19.  As  to  specific  legatees,  it  seems  to  have  been  con- 
sidered in  Burton  v.  Pierpont  (^),  that  their  right  was  in 
some  respects  better  than  that  of  the  widow  to  her  parapher- 
nalia.    But  it  may  be  inferred  from  other  cases,  that  upon 


(a)  Oneale  v.  Mead,  I  P.  W.  693 :  (e)  See    Cas.   Temp.  Talb.  5i : 
Lntkins  v.  Leigh,  Cas.  Temp.  Talb.  Ambl.  129 :  1  Dick.  105. 

6S :  see  2  P.  W.  335.  (/)  Forrester   v.  Leigh,    Ambl 

(b)  2  Atk.  104.  171. 

Ic)  Ubi  sup.  (g)  2  P.  W.  79. 
(d)  2  P.  W.  542. 
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a  deficiency  of  assets,  the  widow  would  be  preferred  to  the 
specific  as  well  as  to  the  general  legatees,  (a)  In  Graham  v. 
Londonderry  (6),  Lord  Hardwicke  puts  the  case  of  a  specific 
bequest,  and  says  that  the  right  of  the  wife  is  superior  to 
that  of  any  legatee,  (c) 

20.  In  Burton  v.  Pierpoint  (d)^  Lord  Macclesfield  said, 
"  that  if  there  should  not  be  assets  real  and  personal  at  the 
testator's  death,  or  at  least  at  the  time  when  the  jewels  or 
paraphernalia  were  applied  to  debts,  then  the  paraphernalia 
should  be  liable,"  meaning  that  they  should  be  so  applied,  and 
the  widow  have  no  compensation  at  a  subsequent  period, 
although  at  the  time  when  the  paraphernalia  were  so  applied 
there  was  a  possibility  of  assets  in  future,  as  upon  a  failure 
of  issue,  which  afterwards  happened;  for  his  Lordship 
observed,  that  such  a  remote  contingency  was  not  to  be 
regarded,  since  the  event  was  such  as  might  not  take  place 
for  many  years  after  the  testator's  death,  or  even  not  till 
after  the  widow's  decease,  when  the  end  and  design  of  her 
paraphernalia  could  not  be  answered.  In  the  present  case, 
the  husband  at  his  death  was  seised  of  a  reversion  in  fee 
expectant  on  the  failure  of  issue  male.  He  had  also  a  small 
unsettled  freehold  estate,  and  bequeathed  to  his  wife  her 
jewels  and  plate  for  life,  and  devised  all  his  real  estate  to  B, 
subject  to  debts  and  legacies  He  left  two  infant  sons,  and 
at  that  time  his  real  and  personal  assets  were  insufficient  for 
the  payment  of  his  debts,  so  that  his  wife's  paraphernalia 
were  applied  towards  making  up  the  deficiency.  The  sons 
afterwards  died  minors,  and  without  having  been  married,  by 
which  events  the  reversion  in  fee  falling  in  became  liable  to 
debts  under  the  will.  And  Lord  Macclesfield,  after  express- 
ing himself  as  above,  decreed  that  as  there  was  an  express 
bequest  of  the  jewels  to  the  widow,  notwithstanding  that  at 

(a)  See  1  P.  W.  731 :  2  Atk.  78 :     to  19  inclusive,  form  Mr.  Jacob's 
3  Atk.  369.  Dote  to  2  Rop.  H.  &  W.  145. 

(b)  3  Atk.  395.  (d)  2  P.  W.  79. 
{c)  The  paragraphs  numbered  13 
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the  testator's  death  there  were  neither  real  nor  personal 
assets,  yet  since  afterwards,  though  by  a  remote  accident, 
assets  had  happened,  there  could  be  no  inconvenience  to  any 
creditors  or  other  persons,  and  that  the  legacy  should  be  paid 
and  the  intention  of  the  testator  performed  ;  and  the  rather,' 
for  that  the  real  and  personal  assets  were  by  the  will  made 
liable  to  the  debts  and  legacies. 

21.  "  The  above  distinction  taken  by  Lord  Macclesfield 
seems,"  as  Mr.  Roper  remarks  (a),  "  to  be  founded  upon  this' 
principle,  that  when  the  wife's  right  is  left  to  the  provision 
of  law,  and  the  real  and  personal  assets  are  insufficient  to  pay 
his  debts,  then  for  the  sake  of  the  creditors  her  paraphernalia 
must  be  applied  in  payment  of  their  demands,  and  not 
detained  from  them  in  expectation  of  that  which  may  never 
happen,  a  contingency  of  subsequent  assets  falling  in ;  and 
that  such  possibility  or  contingency  happening  after  the 
paraphernalia  are  so  applied  shall  not  for  the  sake  of  certainty 
and  quiet,  as  also  from  the  nature  of  such  provision,  intitle 
the  wife,  or  the  persons  claiming  under  her,  to  institute  pro- 
ceedings for  the  purpose  of  recovering  out  of  the  accidental 
assets  the  value  of  the  paraphernalia  which  had  been  so 
applied.  But  when  they  are  given  to  the  wife  by  will,  and 
the  real  and  personal  assets  are  charged  with  debts  and 
legacies,  then,  since  the  wife  is  made  a  legatee  of  her  parapher- 
nalia, she  as  well  as  any  other  legatee,  or  her  representative, 
will  be  intitled  to  an  execution  of  the  trust,  and,  upon  the 
assets  falling  in,  to  have  them  applied  in  the  discharge  of  such 
legacy." 

22.  If  the  alienation  by  the  husband  in  his  lifetime  of  the 
wife's  paraphernalia  be  not  absolute,  but  as  a  pledge  or 
security  for  money,  his  wife  surviving  him  will  be  intitled  to 
have  them  redeemed  out  of  his  personal  estate,  even  to  the 
prejudice  of  legatees,  because  her  right  is  anterior  and  to  be 
preferred  to  their  claims,  which  are  merely  voluntary,  (b) 

(a)  2  Rop.  H.  &  W.  149.  {b)  3  Atk.  395. 
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23.  The  widow  may  bar  her  right  to  her  paraphernalia  by 
settlement. 

Thus,  in  Cholmely  v.  Cholmely  (a),  the  widow  by  marriage 
articles  stipulated  that  she  should  have  nothing  of  her  then 
intended  husband's  personal  estate  but  what  he  should  devise 
to  her,  and  the  Court  declared  that  she  was  barred  not  only 
of  her  customary  part,  but  also  of  her  paraphernalia. 

24.  Another  bar  occurs  when  the  husband  takes  upon 
himseK  to  bequeath  to  his  wife  her  paraphernalia  for  life  and 
she  does  not  claim  them  absolutely  by  her  elder  title  as 
paraphernalia  ;  in  this  case,  it  is  presumed  that  her  adminis- 
trator after  her  death  will  not  be  intitled  to  them ;  and  such 
seems  to  have  been  the  opinion  of  the  Court  in  the  case  of 
Clarges  v.  Albemarle,  (b)  There  the  husband  bequeathed  to 
his  wife  for  life  her  paraphernalia.  She  died  without  having 
elected  to  take  them  absolutely  against  the  will ;  and  accor- 
ding to  Vernon,  the  Court  allowed  a  plea  to  the  bill  of  her 
administrator  praying  payment  of  their  full  value. 

25.  Hence  it  is  to  be  considered  as  a  legal  inference,  that 
if  a  widow,  when  her  paraphernalia  are  bequeathed  to  her  for 
life,  do  not  manifest  by  some  act  her  intention  to  take  them 
by  her  elder  and  better  title,  she  will  be  presumed  to  have 
elected  to  take  them  under  the  will,  so  as  to  bind  her 
executor  or  administrator. 

(a)  2  Vem.  83.  (b)  2  Vera.  247. 
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CHAPTER  XVIIL 

OF  THE  WIFE'S  INTEREST  IN  HER  HUSBAND'S  PERSONAL  ES- 
TATE UNDER  THE  STATUTE  OF  DISTRIBUTION,  AND  UNDER 
THE  CUSTOMS  OF  THE  CITIES  OF  LONDON  AND  YORK;  AND 
WHAT  WILL  BE   A   BAR  TO   SUCH   INTERESTS 


SECTION  L 


OF   THE    WIFE'S    INTEREST    UNDER    THE    STATUTE    OF   DISTRI- 
BUTION,   AND   THE   CUSTOMS  OF  LONDON  AND  YORK. 


1.  Interest  under  statute  of  dis- 

tributum, 

2.  Defeated  by  husbands  wUL 

4.  Under  customs  of  London  and 

York. 

5.  Effect  of  agreement  that  pet" 

sonaUy  shall    be    distributed 
according  to  the  custom. 

6.  Where  customs  of  London  or 

Yorh  attach. 

7.  Onfy  where  intestacy. 

8.  Effect  where  equitable  intestacy. 

14.  Custom  of  Yorh  attaches  only 

where  deceased  resident 

15.  Custom    of     London  follows 

person, 

17.  Attaches  to  honorary  freemen. 

18.  Custom  of  Yorh  gives  place  to 

that  of  London. 

19.  And  does  not  extend  to  diocese 

of  Chester. 

20.  Customs  extend  to  all  freeman^s 

personalty. 


21.  Do  fiot  operate  if  neither  widow 

nor  children. 

22.  Do  not  extend  to  grandchildren. 

23.  Effect  of  advancement  to  child' 

ren  on  widou^s  share. 

24.  Advancement     must      appear 

under  father's  hand. 

25.  As  to  bringing    into    hotchpot 

where    advancements    exceed 
orphanage  shares. 
26*  What  are  to  be  considered  ad' 
vancements. 

28.  What  will   not  be  considered 

advancement. 

29.  Premiums  given  with  children. 

31.  Lands  descending  or  settled  not 

advancement  within  custom  of 
London. 

32.  SecuSj  within  custom  of  Yorh. 

33.  But  custom  construed  strictly. 

34.  Whether  such  lands  are  advance* 

ment  within  statute  of  distribU" 
tion. 


1.  With  respect  to  the  wife's  interest  in  her  husband's 
personal  estate  under  the  statute  of  distribution,  if  she 
survive  her  husband,  who  happens  to  die  int^estate,  leaving 
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children,  and  without  having  made  any  settlement  upon  the 
marriage  to  the  prejudice  of  her  right,  she  will  be  intltled 
by  the  statute  (a)  to  one-third  part  of  his  personal  estate ; 
and  if  there  be  no  child,  then  to  a  moiety,  (b) 

2.  But  this  interest  of  the  wife,  as  also  her  interests  by 
the  customs  after  mentioned,  are  under  the  absolute  power 
and  control  of  her  husband ;  for  if  he  make  a  will  disposing 
of  his  personal  estate,  she  cannot  claim  any  part  of  it  in 
opposition  to  that  disposition. 

3.  Such  is  the  widow's  title  under  the  statute  of  dis- 
tribution ;  but  her  share  in  her  husband's  personal  estate 
may  be  augmented  by  particular  customs,  which  we  will 
next  consider. 

4.  According  to  the  customs  of  the  city  of  London 
and  the  province  of  York  (which  in  regard  to  the  widow 
are  nearly  the  same),  if  a  freeman  of  London,  or  an  in- 
habitant of  the  province  of  York,  having  a  wife  and 
children,  die  intestate,  possessed  of  personal  estate  more 
than  sufficient  to  pay  his  debts  and  funeral  expenses,  his 
residuary  estate  will  be  distributable  under  the  statute  and 
the  customs,  in  the  following  manner :  after  deducting  the 
furniture  of  the  widow's  bed-chamber,  and  apparel,  called 
the  widow's  chamber,  and  to  which  she  is  intitled,  or  the 
sum  of  50Z.  in  lieu  of  it,  if  her  husband's  estate  exceed  in 
value  the  sura  of  2000Z.  (c),  the  property  is  to  be  divided 
into  three  shares;  one  of  which  belongs  to  the  widow, 
another  to  the  children,  and  the  third  to  the  intestate's  ad- 
ministrator, which  is  called  the  dead  man's  share ;  and  by 
statute  1  James  2.,  chapter  17,  that  share  is  made  dis- 
tributable according  to  the  statute  of  distribution ;  so  that 
of  this  third  the  widow  is  intitled  to  one-third,  and  the 


(a)  22  &  23  Cha.  2.  chap.  10,  titled  to  a  moiety,  the  other  helong- 
made  perpetual  hj  1  James  2.  chap,  ing  to  the  crown,  Cave  r.  Roberts, 
17,  sect.  5.  8  Sim.  214. 

(b)  Where  the  husband  leaves  no  (e)  Biddle  t^.  Biddle,  7  Vin.  Abr. 
next  of  kin,  the  widow  is  only  en-  201. 
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children  to  the  remaining  two-thirds :  if,  then,  the  intestate's 
residuary  personal  estate  amount  to  1800/.,  and  he  leave  a 
widow  and  two  children,  the  division  will  be  into  eighteen 
parts ;  of  which  the  widow  will  be  intitled  to  eight,  six  by 
the  custom,  and  two  by  the  statute;  and  each  of  the 
children  will  be  intitled  to  five,  three  by  the  custom,  and 
two  by  the  statute.  But  suppose  the  father  to  have  left  a 
widow  and  only  one  child,  stUl  she  will  be  intitled  to  eight 
shares,  and  the  child  to  ten,  six  by  the  custom,  and  four  by 
the  statute;  and  if  there  were  no  child,  then  the  widow 
would  be  intitled  to  three-fourths  of  the  whole,  two  by  the 
custom,  and  one  by  the  statute;  the  remaining  fourth 
being  distributable,  under  the  statute,  among  the  intestate's 
next  of  kin.  (a) 

5.  It  has  been  observed  that  a  freeman  may  exclude  the 
customs  and  the  statute  by  making  a  will  disposing  of  his 
personal  estate;  but  it  sometimes  happens,  that  a  freeman 
engages  before  his  marriage  that  his  personal  estate  shall  go 
at  his  death  according  to  the  custom,  which  is  a  good  and 
binding  agreement.  In  such  cases,  two-thirds  of  his  re- 
siduary personal  estate  will  be  distributable  according  to 
the  custom,  notwithstanding  his  will;  but  the  remaining 
third,  or  dead  man's  share,  will  pass  by  it.  (b) 

6.  Since  the  interest  of  the  widow  of  a  freeman  of 
London  or  an  inhabitant  of  the  province  of  York  in  her 
husband's  personal  estate  is  materially  concerned  in 
questions  when  these  customs  attach,  and  when  the  children 
are,  or  are  not,  wholly  or  in  part  excluded  from  taking 
under  them,  it  is  necessary  briefly  to  consider  these  subjects. 

7.  There  must  be  an  intestacy  to  enable  the  customs  and 
the  statute  of  distribution  to  affect  the  personal  estates  of 
freemen  and  other  persons. 

8.  But  it  may  happen  that  a  freeman  or  other  person 
may  make  a  wiU  appointing  an  executor,  and  yet  die  in- 

(a)  2  BL  Com.  518  :  2  Salk.  426.  (b)  2  Vera.  1 1 1. 
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testate  in  equity,  which  occurs  when  either  he  makes  no 
disposition  of  his  residuary  property,  or  having  made  such, 
the  residuary  legatee  dies  before  him,  and  the  executor  is 
not  allowed  to  take  it  beneficially  under  his  legal  title,  but 
is  declared  a  trustee  for  the  testator's  next  of  kin.  Different 
opinions  prevail  upon  the  point,  whether  the  residue  is  to  be 
distributed  according  to  the  customs  and  the  statute ;  whidi 
is  of  great  importance  to  the  widow  in  regard  to  the  extent 
of  her  interest  in  her  husband's  personal  estate.  It  is  the 
opinion  of  some  persons  that  the  customs  and  the  statute 
are  only  applicable  where  there  is  a  legal  or  actual  intestacy, 
i.  e.  where  there  is  not  a  complete  will  by  the  appointment  of 
an  executor ;  whilst  other  persons  are  of  opinion  that  there  is 
no  difference  between  legal  and  equitable  intestacy,  as  to  the 
operations  of  the  customs  and  the  statute.  Mr.  Roper  re- 
marks (a),  "  There  are  few  decisions  upon  the  subject,  but  the 
weight  of  authority  preponderates  against  the  opinions  that 
equitable  intestacies  are  within  the  customs  and  the  statute, 
except  so  far  within  the  statute  as  Courts  of  Equity  have 
referred  to  it  in  order  to  fix  the  proportions  which  the  next 
of  kin  should  take  in  the  equitable  residue.  The  principle 
appears  to  be  this :  that  where  a  freeman  makes  a  will,  and 
appoints  an  executor,  the  whole  personal  estate  vests  in  him, 
and  nothing  is  left  for  the  customs  to  operate  upon  ;  and  that 
although  in  the  division  of  the  property,  a  Court  of  Equity 
acts  by  reference  to  the  statute  of  distribution,  yet  that  it 
does  not  so  act  upon  the  ground  that  the  case  is  within  it, 
but  only  as  a  proper  standard  to  fix  the  shares  of  the  next 
of  kin." 

9.  We  will  now  consider  the  decisions.  In  Beard  v. 
Beard  (6),  A,  a  freeman  of  London,  being  at  variance  with 
B  his  wife,  devised  all  his  real  and  personal  estates  to  his 
brother  C,  and  appointed  him  executor.  A,  by  deed  poll, 
afterwards  gave  and  granted  to  B  all  his  substance  which 

(a)  2  Bop.  H.  &  W.  4.  (b)  3  Atk.  72. 
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he  then  had,  or  might  thereafter  have.  C  obtained  pro- 
bate of  the  will,  and  B,  daiming  under  the  deed,  sought 
relief  in  equity,  insisting  that  such  deed  was  a  revocation 
of  the  will.  Lord  Hardwicke  held  the  will  to  be  revoked 
by  the  deed,  although  B  could  take  nothing  under  such 
deed,  because  a  wife  could  not  take  by  immediate  grant  or 
conveyance  from  her  husband,  (a)  His  Lordship  also  de* 
termined  that  the  executor  was  a  trustee  for  the  next  of  kin, 
and  he  ordered  the  residue  to  be  distributed  according  to 
the  custom  of  the  city  of  London,  expressing  an  opinion  that 
there  was  no  difference  in  law  between  an  absolute  and  a 
qualified  intestacy.  Mr.  Roper  observes  (b),  that  although 
Lord  Hardwicke  is  reported  to  have  expressed  himself  to 
the  above  effect,  yet  the  case  itself  appears  in  fact  to  be  one 
of  actual  intestacy :  the  will  was  revoked  in  toto,  and  it  is 
probable  that  probate  was  granted  by  the  Ecclesiastical 
Court  in  ignorance  of  the  total  revocation  of  the  will  by 
the  deed ;  for  it  cannot  be  presumed  that  the  Court  would 
have  issued  probate  of  a  revoked  instrument,  if  that  cir- 
cumstance had  come  to  their  knowledge. 

10.  This  case  was  followed  by  that  of  Lawson  v.  Lawson, 
before  Lord  Bathurst,  in  which  the  question  was,  who  was 
intitled  to  the  residue  of  a  testator's  personal  estate,  under 
the  following  circumstances :  * — 

A  having  his  domicile,  and  being  resident  within  the  pro- 
vince of  York,  made  his  will ;  and  after  disposing  of  his  real 
estates,  bequeathed  to  his  widow  a  debt  of  300Z.,  and  ap- 
pointed her  executrix.  A  made  no  disposition  of  the  residue 
of  his  personal  estate,  and  died  without  children,  leaving  his 
widow,  and  a  nephew  and  niece  his  next  of  kin.  Two 
questions  arose  in  the  cause ;  first,  whether  the  legacy  pre- 
vented the  widow  from  taking  the  residue  beneficially,  as 
executrix ;  and  secondly,  if  that  were  so,  then  whether  such 
residue  was  to  be  distributed  according  to  the  custom  of  the 

(a)  See  p.  33.  ante.  (&)  2  Bop.  H.  &  W.  6. 
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province.  These  questions  were  decided  by  Lord  Bathurst^ 
who  by  his  first  decree,  in  March,  1772  (a),  declared  that 
the  widow  was  to  be  considered  a  trustee  of  the  testator's 
residuary  personal  estate  beyond  the  300Z.  debt  specifically 
bequeathed  to  her,  and  that  such  residue  was  to  be  divided 
according  to  the  custom  of  the  province  of  York,  by  which 
she  was  intitled  to  one  moiety  of  the  residue,  and  also  to  a 
half  of  the  remaining  moiety ;  and  that  the  other  half  of 
such  remaining  moiety  belonged  to  the  plaintifis  (the  next 
of  kin),  &c.  This  decree  being  unsatisfactory  to  the  next 
of  kin,  the  cause  was  reheard  by  his  Lordship,  and  the  case 
yras  fully  argued  before  him,  when  he  varied  his  decree  so 
far  as  it  related  to  the  distribution  of  the  estate  under  the 
custom,  and  declared  (b)  that  the  residue  was  to  be  divided 
according  to  the  statute  of  distribution,  by  which  the  widow 
was  intitled  to  one  moiety,  and  the  next  of  kin  to  the  other. 
The  widow  appealed  firom  this  decree  to  the  House  of  Lords, 
and  it  was  reversed,  the  Court  declaring  that  the  widow  was 
intitled  to  the  whole  of  the  residue  as  executrix  (c) ;  so  that 
the  opinion  of  Lord  Bathurst  upon  the  distribution  in  the 
case  of  intestacy  was  not  impeached  by  the  order  of  reversal, 
but  it  remains  an  authority,  established  upon  debate  and  full 
consideration,  against  what  Lord  Hardwicke  is  reported  to 
have  said  in  the  case  of  Beard  v.  Beard,  (d) 

11.  The  decision  of  Lord  Bathurst  is  supported  by  the 
opinion  of  Sir  William  Grant  (who  was  not  in  the  habit  of 
expressing  opinions  without  due  consideration)  in  a  case  of 
Walton  V.  Walton,  where  his  Honour  said,  "  I  conceive  that 
the  provision  in  the  statute  of  distribution  applies  only  to 
cases  of  actual  intestacy ;  and  where  there  is  an  executor, 
and  consequently  a  complete  will,  although  the  executor  may 
be  declared  a  trustee  for  the  next  of  kin,  they  take  as  if  the 
residue  had  been  actually  given  to  them :  therefore  a  child 

(o)  Reg.  Lib.  1771,  B.  fo.  224  A,         (c)  4  Bro.  Pari.  Ca.  21,  8vo  edit 
and  225  b.  (rf)  Ante,  p.  299. 

(A)  Reg.  Lib.  1775,  B.  fo.  337  b. 
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advanced  by  its  father,  in  its  life,  cannot  be  called  upon  to 
bring  her  share  in  hotchpot."  (a) 

12.  This  opinion  was  followed  in  the  case  of  Wilkinson  v. 
Wilkinson,  (b)  The  testator,  who  was  resident  and  domiciled 
within  the  province  of  York,  by  his  will  appointed  executors, 
and  gave  the  residue  of  his  personal  estate  in  shares  to  dif- 
ferent persons,  one  of  whom  died  in  his  lifetime.  The  Master 
of  the  Rolls  held  that  the  appointment  of  executors  excluded 
the  application  of  the  custom,  and  that  the  lapsed  share  must 
therefore  be  distributed  according  to  the  statute. 

13.  So,  in  the  case  of  Fitzgerald  v.  Field  (c),  where  tes- 
tator, who,  at  the  time  of  his  death,  was  domiciled  within 
the  province  of  York,  by  his  will  and  codicil  appointed  exe- 
cutors, but  had  not  disposed  of  the  beneficial  interest  in  the 
residue  of  his  personal  estate,  it  was  held  that,  by  the  ap- 
pomtment  of  executors,  the  case  was  taken  out  of  the  custom, 
although  Sir  J.  Leach,  M.R.,  remarked,  that  if  it  had  not 
been  so  settled  by  the  authorities,  the  point  was  open  to  a 
great  deal  of  discussion. 

14.  It  is  essential  to  the  attaching  of  the  custom  of 
York,  that  the  deceased  should  have  his  fixed  or  general 
residence  within  the  province  at  the  period  of  his  death,  (d) 

15.  But  this  is  not  so  required  by  the  custom  of  the  city 
of  London ;  for  that  custom  follows  the  person  of  the  free* 
man,  and  operates  whether  he  never  resided  in  the  city,  or 
having  lived  there,  quitted  it,  and  became  domiciled  in 
the  country. 

16.  Thus,  in  Rutter  v.  Rutter  («),  a  freeman  of  London 
left  the  town,  and  lived  in  the  country  for  twenty  years,  and 
married:  his  wife  being  the  survivor,  filed  a  bill  for  her 
share  of  his  personal  estate,  according  to  the  custom,  and  the 

(a)  14  Yes.  324.  where  the  custom  is  stated  to  apply 

(6)  1  Turn.  &  Buss.  255 :    see  to  the  case  of  every  inhabitant  or 

also  Wheeler  v.  Sheer,  Mosely,  302  :  householder  within  the  province  of 

Cowper  «.  Scott,  3  P.  W.  1 19.  York,  d^ng  there  or  elsewhere :  see 

(c)  1  Buss.  416.  also  5  Yes.  760.  790. 

(d)  See  Swinb.  part  3,  sec.  18,        {e)  lYem.l80:  8ee2Yem.  110. 
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defendant  pleaded  the  husband's  leaving  the  city,  and  his 
residence  in  the  country ;  but  the  plea  was  disallowed. 

17.  The  custom  of  London  attaches  to  the  personal  estate 
of  an  honorary  freeman,  (a) 

18.  If  the  two  customs  come  in  competition  (as  where  an 
inhabitant  of  the  province  of  York  is  also  a  freeman  of  the 
city  of  London),  the  custom  of  London  will  prevail  and  con- 
trol that  of  York  (b) ;  so  that  the  distribution  must  be  made 
according  to  the  rules  of  the  custom  of  the  city  of  London. 

19.  But  it  must  be  remarked  that  the  custom  of  the  pro- 
vince of  York  does  not  extend  to  the  diocese  of  Chester. 
Upon  this  subject  Lord  Alvanley  thus  expressed  himself  in 
the  case  of  Pickering  v.  Lord  Stamford  (c) :  "  A  vulgar 
error  prevailed  that  the  custom  of  York  goes  through  the 
whole  province;  the  legislature  themselves  fell  into  such 
error,  by  reserving  to  the  citizens  of  York  and  Chester  the 
customs  of  those  cities ;  the  latter  of  which  has  no  custom. 
When  by  another  act  they  repealed  that  as  to  the  city  of 
York,  they  left  Chester  just  as  it  was  by  the  first  act.  That 
custom  of  York  never  attached  upon  any  part  of  the  province 
which  was  not  so  at  the  time  of  Hen.  8,  and  Chester  was  an- 
nexed since  that  period." 

20.  With  respect  to  property  falling  within  the  operation 
of  the  customs,  it  seems  that  they  will  extend  to  all  the  free- 
man's personal  estate,  wherever  it  may  be.  (d) 

21.  But  in  order  to  enable  the  customs  to  attach,  the  free- 
man must  have  left  a  widow  or  children  ;  for  if  he  die  with- 
out cither,  his  personal  estate  will  be  distributable  amongst 
his  (the  intestate's)  next  of  kin,  under  the  statute  of  dis- 
tribution, (e) 

22.  The  customs  do  not  extend  to  grandchildren ;  so  that 

(a)  Onslow  v.  Onslow,  1  Sim.  18.        (d)  See  TolL  Ex.  402. 

lb)  Chomlej  v.  Chomlej,  2  Vera.  (e)  4  Bum's  Eccl.  Law,  473 :  2 
48—82.  Show.  175. 

(c)  3  Yea.  338 :  see  4  Burn.  EccL 
Law,  466. 
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if  there  be  neither  widow  nor  children,  but  grandchildren, 
the  intestate's  property  will  be  also  distributable  under  the 
statute,  (a) 

23.  When  there  are  children,  and  they  have  been  partially 
advanced  by  their  father  during  his  life,  they  must  bring 
their  advancements  into  hotchpot ;  but  if  they  have  been 
fully  advanced,  then  the  customs  will  have  been  satisfied, 
and  the  intestate  will  be  considered  in  the  same  view  as  if  he 
had  left  no  children :  in  that  event  the  widow  will  be  intitled 
to  three-fourths  of  the  whole  of  the  intestate's  personal 
estate ;  but  when  there  is  but  one  child  and  the  widow,  if 
the  child  be  not  fully  advanced,  the  custom  will  not  be 
satisfied,  and  the  child  will  not  be  obliged  to  bring  the 
partial  advancement  into  hotchpot,  because  the  custom  only 
requires  such  partial  advancement  to  be  brought  in  when 
there  are  other  children,  in  order  to  make  an  equality  amongst 
them,  and  not  for  the  benefit  of  the  mother,  or  to  increase 
the  dead  man's  part,  (b) 

24.  It  seems  that  certainty  in  relation  to  the  thing 
advanced,  and  not  to  its  value  (c),  is  necessary  to  appear 
under  the  father's  hand,  in  order  to  induce  a  Court  of  Equity 
to  direct  an  inquiry  whether  such  advancement  is  or  is  not 
equivalent  to  the  child's  orphanage  share  (d) ;  and  if  upon 
such  inquiry  it  happen  that  the  advancement  is  of  less  amount 
than  that  share,  the  deficiency  will  be  made  good  out  of  the 
estate  liable  to  the  custom ;  but  if  the  amount  of  the  advance- 
ment do  not  appear  under  the  father's  hand,  it  is  to  be  con- 
sidered a  full  advancement,  (e) 

25.  It  is  not  clear,  where  an  advancement  exceeds  the 

(a)  Fowke  v.  Hunt,  1  Vera.  397.  Strange,  1  P.  W.  342 :    City's  cer- 

Ib)  Cleaver  v.  Spurling,  2  P.  W.  tificate,  stated  1  P.  W.  643,  ed.  by 

527 :  Stanton  v.  Piatt,  2  Vera.  754 :  Cox :    3  Atk.  527 :  Chace  v.  Boz^  1 

0ee9Ves.46O.  Eq.  Ca.  Ab.  154,  pL  3 ;    1   Lord 

(c)  1  P.  W.  647.  Raym.  484. 

(jjf)  Fawkner  v.  Watts,    1   Atk.  (e)  Cleaver  v.  Spurling,  2  P.  W. 

408:  2  Salk.  426:    Dean  v.  Dala-  527. 
ware,  2  Vera.  639:     Northey  r. 


304  EFFECT  WHERE   CHILDREN   ADVANCED. 

orphanage  part,  whether  the  child  will  be  permitted  to  take 
under  the  statute  of  distribution,  a  share  of  the  dead  man's 
part,  until  it  bring  into  hotchpot  the  advanced  excess.  Mr. 
Roper  observes  (a),  "  The  argument  for  the  child's  retaining 
the  excess,  and  also  having  its  share  under  the  statute,  is 
founded  upon  a  supposed  purchase  b)'^  the  father,  of  the  child's 
orphanage  share,  so  as  to  take  it  out  of  the  custom,  and 
make  it  a  part  of  his  estate,  distributable  under  the  statute ; 
but  unless  such  be  the  express  agreement  between  them  (6), 
this  reasoning  does  not  appear  to  be  applicable,  since  the 
thing  given  may  be  considered  a  gift  or  advancement,  as  well 
as  a  consideration  for  such  purchase.  When,  however,  there 
is  this  express  agreement  between  the  parties,  then,  whether 
the  child  be  benefited  or  not,  it  will  be  bound  by  the  con- 
tract ;  but  that  this  is  not  the  case  in  the  absence  of  such 
agreement,  when  the  advancement  is  less  than  the  orphanage 
share,  appears  from  the  cases  before  referred  to.  It  is  pre- 
sumed, therefore,  that  since  in  the  event  of  the  advancement 
being  less  than  the  full  orphanage  part,  the  child  is  intitled 
to  have  the  deficiency  made  good,  so,  on  the  other  hand, 
equality  of  justice  requires  that  the  child  should  bring  in  the 
excess  of  advancement  before  he  be  intitled  to  share  in  the 
part  distributable  under  the  statute ;  and  the  more  especially, 
since  the  statute  (with  the  exception  of  the  heir,  as  to 
advancement,  or  settlement  upon  him  of  freehold  estates) 
provides  and  declares,  with  a  view  to  equality  among  the 
children,  that  children  advanced  by  their  father  in  his  life- 
time, with  lands  or  personalty,  shall  bring  them  into  hotchpot 
before  they  shall  take  any  shares  in  his  personal  estate,  (c) 
With  respect  to  authorities  which  may  be  considered  as  con- 
tradictory to  the  above  observations,  it  is  to  be  observed,  that 
the  decree  in  Gudgeon  v.  Ramsden  (d)  was  not  acquiesced  in, 

(a)  2  Hop.  H.  &  W.  10.  {d)  2  Vera.  274,  ed.  by  Raithbj. 

{b)  Medcalfe  v.  Ives,  1  Atk  63. 
(c)  See  Edwards  v.  Freeman,  2 
P.  W.  435. 
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and  upon  a  rehearing,  the  suit  was  compromised;  and  it  may 
be  inferred  from  the  report  in  Heame  v.  Barber  (a),  that  the 
advancement  exceeded  the  child's  distributive  share  in  the 
dead  man's  part  under  the  statute ;  and  it  appears  that  Lord 
Hardwicke  entertained  a  doubt  whether  the  child  should  not 
bring  its  advancement  into  hotchpot  before  it  could  take 
under  the  statute :  his  decree,  however,  was  in  opposition  to 
such  doubt,  but  it  seems  to  have  been  pronounced  through 
compassion,  or  what  was  considered  to  be  the  particular  hard- 
ship of  that  case." 

26.  As  to  what  shall  be  considered  an  advancement.  It 
must  be  made  in  consideration  of  marriage,  or  for  the  pro- 
motion of  the  child  in  the  world ;  as  of  money  advanced  at 
or  in  pursuance  of  marriage  (6),  or  be  money  laid  out  in 
purchasing  for  the  child  a  commission  in  the  army,  and  the 
like,  (c) 

27.  The  heir  in  respect  of  advancements  of  personal  pro- 
perty is  in  the  same  situation  as  other  children  in  regard  to 
bringing  them  into  hotchpot  (d)  ;  but  money  laid  out  by  the 
intest'ate  in  improvements  or  repairs  of  real  estate  which  he 
did  not  absolutely  part  with  in  his  lifetime  to  the  heir,  but 
permitted  to  descend  to  him,  is  not  an  advancement  to  be 
brought  into  hotchpot  under  the  statute  of  distribution,  (e) 

28.  With  respect  to  such  gifts  as  may  be  properly  termed 
presents,  as  of  a  gold  watch,  or  of  wedding  clothes  (/) ;  or  of 
money  for  the  maintenance  and  education  of  the  child,  which 
the  parent  is  under  a  natural  and  moral  obligation  to  supply, 
viz.  such,  amongst  others,  as  money  to  defray  a  son's  expenses 
at  the  university,  travelling  expenses,  money  paid  with  a 
child  upon  placing  him  or  her  out  an  apprentice  as  a  com- 
pensation for  the  support  of  the  child ;  such  and  such  like 

(a)  3  Atk.213.  Norton  v.  Norton,  3  P.  W.  317  «. 

(b)  1  Atk.  402 :    Hume  v.  £d-     ed.  by  Cox. 

wards,  3  Atk.  451 :  Jenkins  v.  Hoi-        (d)  Phineyv.  Phiney,  2  Yern.638. 
ford,  1  Yem.  61.  (e)  Smith  v.  Smith,  5  Yes.  721. 

(e)  Heame  v.  Barber,  3  Atk.  213:        (/)  Elliot  v.  Collier,  3  Atk.  527. 
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payments  will  not  be  considered  advancements  to  be  brought 
into  hotchpot  either  under  the  customs  or  the  statute  of  dk- 
tribution.  (a) 

29.  It  is  presumed,  indeed,  that  a  distinction  must  be 
made  when  a  considerable  sum  of  money  is  advanced  by  the 
father  with  the  child  as  a  premium  for  instruction,  and  not 
merely  as  a  compensation  for  maintenance,  and  that  the 
former  sum  is  in  strictness  liable  to  be  brought  in  hotchpot. 
Mr.  Roper  (b)  considers  that  it  was  in  allusion  to  this  distinc- 
tion, that  Lord  Hardwicke  expressed  himself  in  Morris  v. 
Burroughs  (c) :  "  I  should  think  (said  his  Lordship)  that  if 
a  father  should  give  money  to  put  a  son,  or  advance  him 
in  life  by  setting  him  up  in  trade,  &c.,  that  would  have 
the  same  effect,"  ^.  e.  will  be  a  satisfaction  of  the  custom, 
or  must  be  brought  into  hotchpot,  as  the  case  may  happen 
to  be. 

30.  When  lands  are  advanced  by  a  freeman  to  a  child,  or 
are  permitted  to  descend  to  the  beir,  the  following  distinc- 
tions under  the  customs  and  the  statute  of  distribution  must 
be  attended  to. 

31.  Lands  descending  upon  the  heir  from  a  freeman  of 
London,  or  by  him  given  or  settled  upon  any  of  his  children, 
or  money  directed  to  be  laid  out  in  the  purchase  of  lands  (rf), 
and  to  be  settled  upon  any  of  them,  are  not  advancements 
within  the  custom  of  London,  for  it  only  regards  the 
personal  estate  of  freemen ;  yet  as  the  custom  includes 
chattel  interests,  it  makes  a  settlement  of  a  term  for  years 
an  advancement  within  its  provisions,  (e) 

32.  But  by  the  custom  of  the  province  of  York,  lands 
descending  from  the  freeman  upon  his  heir  by  the  common 
law,  or  to  which  the  heir  succeeds  under  hb  father's 
marriage  settlement,  will  exclude  him  from  any  filial  portion 

(a)  Hinder  v.  Rose,  3  P.  W.  3 1 7  «.  (rf)  Annand  v.  Honey  wood,  1  Vern. 

led.  by  Cox.  345 :  Stanton  r.  Piatt,  2  Vera.  753. 

(5)  2  Rop.  H.  &  W.  12.  (e)  2  P.  W.  274. 
(c)  1  Atk.  402, 
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under  the  custom  (a),  whether  they  be  in  possession  or 
reversion,  for  land  as  well  as  money  is  an  advancement 
within  the  custom. 

33.  But  the  custom  is  construed  strictly,  and  is  held  to 
apply  singly  to  the  heir  at  common  law,  and  to  lands  only 
which  devolve  to  him  in  that  character ;  so  that  if  he  take 
them  by  purchase,  as  under  his  father's  will,  and  not  by 
descent,  or  if  he  inherit  them  as  heir  by  Borough-English, 
or  if  the  estate  be  copyhold,  to  which  he  succeeds  as  cus- 
tomary heir,  he  will  in  none  of  these  instances  be  excluded 
from  his  filial  portion,  (b) 

34.  With  respect  to  the  statute  of  distribution,  the  heir 
may  claim  a  distributive  share  of  the  personal  estate, 
although  he  may  have  been  advanced  with  lands  by  his 
father  the  intestate,  or  although  real  estates  descended  to 
him  from  his  father ;  but  lands  settled  by  the  intestate  upon 
any  other  of  his  children  must  be  brought  into  hotchpot 
hefore  they  will  be  permitted  to  claim  distributive  shares 
wader  the  statute  (c),  yet  lands  descending  upon  a  child  not 
heir  by  the  common  law  but  heir  by  special  custom,  as  upon 
the  youngest  child  by  the  custom  of  Borough-English  {d)j 
or  a  devise  of  lands  to  such  child  by  its  father,  who  dies 
intestate  as  to  his  personal  estate,  will  not  exclude  such 
child  from  a  distributive  share  under  the  statute,  (e) 

(a)  Constable  r.  Constable,  2  Yem.         (d)  Lntwycbe  v.  LutwychCy  Fo- 
875 :  Swinb.  pt.  3,  sec  18.  rest  276. 

(6)  Ibid :    4   Bum's  Ecd.  Law,        (c)  2  P.  W.  440. 
465. 

{c)  See  22  &  23  Chas.  2.  cap.  10, 
sect  5. 
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SECTION  n. 

HOW  THE  WIFE  MAY  BE  BARRED  OF  HER  INTERESTS  UNDER 
THE  CUSTOMS  AND  UNDER  THE  STATUTE  OF  DISTRIBUTION. 


2.  Deprived  of  toidovf  8  chamber  if 

assets  itisufficient 
3..  Intitled  to  stand  in  place  of 

creditors. 

4.  Preferred  to  legatees. 

5.  Barred  by  httshand^s  wiU. 

6.  And  by  disposition  during  his 

life. 

7.  Unless  where  fraudulent 

8.  What  wUl  be  evidence  of  fraud. 
13.   Where  purchases  of  land  by 

freeman  will  be  fraudulent 

15.  Investments  and  gifts  of  per- 

sonalty  by  freeman    in  ex- 
tremis. 

16.  Bar  of  widow^s  customary  right 

by  settlement 
18.  Settlement  of  personalty  pre- 
sumed bar  of  widow's  share 
under  custom  of  London. 


21.  Custom  of  London  not  barred 

by  settlement  of  lands,  unless 
intent  appears. 

22.  Jointure  only  expressed  to  be  in 

bar  of  dower  no  bar  of  cus- 
tomary part 

23.  Nor  jointure  in  bar  of  dower 

and  the  custom  of  distributive 
share. 
27.  Instance  where  widow  barred  of 
dower,  thirds,  and  customary 
share. 

29.  Barred  of  distributive  share  if 

intent  appear. 

30.  May  elect  where  provision  made 

after  marriage. 
32.  Distinction  where  widow  barred 
by  settlement,   and  where  by 
freemarCs  wilt 


1.  The  next  subject  for  consideration  is  how  the  wife 
may  be  barred  of  her  interests  under  the  customs  and  under 
the  statute  of  distribution. 

2.  With  respect  to  the  widow's,  chamber,  she  will  be 
deprived  of  it  if  the  assets  of  the  freeman  be  insufficient  to 

pay  all  his  debts. 

3.  But  in  analogy  to  the  rule  which  prevails  in  regard  to 
the  wife's  paraphernalia,  which  has  been  already  considered, 
it  seems  that  she  would  be  intitled  to  stand  in  the  places  of 
creditors,  in  order  to  be  reimbursed  the  value  out  of  the 
intestate's  freehold  estates. 
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4.  And  if  it  should  happen  that  the  freeman  died  intes- 
tate as  to  the  artides  falling  within  the  widow's  chamber,  it 
is  presumed,  upon  the  same  analogy,  that  although  they 
would  be  liable  to  debts  in  failure  of  the  other  personal 
estate,  yet  that  they  would  not  be  liable  to  the  demands  of 
general  legatees,  (a) 

5.  By  statutes  4  &  5  William  and  Mary,  c.  2,  explained 
by  the  2  &  3  Anne,  c.  5,  for  the  province  of  York,  the 
7  &  8  William  3.  c.  38,  for  Wales,  and  the  11  George  1. 
c.  18,  sect.  17,  for  London,  powers  of  testamentary  dis- 
position are  given  to  persons  residing  in  those  places  and 
districts,  liable  to  the  customs  prevailing  there;  which 
powers,  when  exercised,  defeat  such  customs,  and  conse- 
quently the  claims  of  widows,  &c. ;  so  that  questions  upon 
the  customs  can  at  present  only  arise  when  such  persons 
make  no  wills,  or  enter  into  engagements  that  their  personal 
property  shall  be  distributed  after  their  deaths  according  to 
the  customs.  In  those  instances,  the  rights  and  powers  of 
the  parties  remain  the  same  as  before  the  passing  of  the 
above  acts  of  parliament,  which  rights  and  powers  it  be- 
comes therefore  necessary  to  consider  so  fieur  as  the  wife  is 
concerned. 

6.  A  freeman  who  has  agreed  that  his  personal  estate 
shall  be  subject  to  the  custom,  may  during  his  life  make  a 
ix^Tid  fide  gift  or  disposition  of  his  property  amongst  his 
children  or  otherwise,  which  will  bar  his  widow's  claims 
under  the  custom.  {V) 

7.  But  if  the  transaction  be  merely  colourable,  or  be 
accompanied  with  circumstances  evincing  fraud,  the  dis- 
position will  be  void  against  her,  and  her  rights  by  the 
custom  will  attach. 

8.  Thus,  in  Tomkyns  v*  Ladbroke  (c),  a  freeman  of  London 
executed  a  will  and  a  deed  on  the  same  day,  by  the  last  of 
which  he  assigned  5000^.  to  trustees  for  his  daughter's 

(a)  3  Atk.  369.  (c)  2  Yes.  Sen.  591. 

(6)  2  Vera.  277. 
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separate  use.  He  was  then  of  the  age  of  seventy-two,  and  in 
bad  health,  and  died  two  days  afterwards.  And  Lord 
Hardwicke  decreed  that  the  5000/>  were  parts  of  the  freeman's 
personal  estate,  the  case  being  of  a  very  suspicious  nature  as 
to  the  custom,  the  deed  not  having  been  delivered  out  of  the 
freeman's  possession:  the  age  and  state  of  health  of  the 
freeman  were  also  material  considerations  in  the  view  of  his 
Lordship,  who  considered  that  the  deed  was  a  testamentary 
act,  and  thei'efore  in  fraud  of  the  custom. 

9.  Keeping  the  deed  in  the  settlor's  hand,  or  retaining 
possession  of  the  property  after  the  assignment,  are  marks  of 
fraud,  (a) 

10.  So  also  the  confession  of  a  voluntary  judgment  to 
secure  the  payment  of  a  sum  of  money  after  the  husband's 
death,  &c.  will  be  ineffectual  against  the  widow's  rights.  (6) 

11.  And  the  reservation  of  a  life  interest  in  property  as- 
signed by  deed,  is  held  to  be  evidence  that  the  gift  is  in  effect 
testamentary,  and  therefore  a  fraud  upon  the  custom,  (c) 

12.  In  Edmundson  v.  Cox  (^),  the  freeman  left  inclosed 
with  his  win  a  bond,  dated  prior  to  it  (and  which  was 
voluntary),  conditioned  for  the  payment  to  his  nephew  of 
lOOOZ.  or  to  transfer  to  him  lOOOZ.  stock  in  the  Million  Bank* 
And  Sir  John  Trevor,  M.  R.,  determined  that  this  bond  being 
in  the  nature  of  a  voluntary  gift  was  fraudulent  quoad  the 
wife's  customary  share ;  and  he  said  that  such  sort  of  con- 
trivances were  always  set  aside  by  the  Court. 

This  bond  carried  with  it  a  mark  of  fraud,  and  showed  the 
intent  of  its  execution.  It  was  never  delivered  out  of  the 
obligor's  possession,  nor  was  intended  so  to  be  during  his  life ; 
it  was  in  fact  an  artifice  to  put  into  a  nephew's  pocket  10002. 
in  contravention  of  the  custom. 

13.  Any  device  to  defeat  the  custom  Bxid  preserve  the  in- 

(a)  Smith  v.  Fellows,  2  Atk.  62.  612. 6S5 :  Smith  r.  Fellowes,  2  Atb 

{b)  Hall  V.  Hall,  2  Yern.  276 :  62 :  see  Fortescue  v.  Hennah,  19  Yes. 

Fairbeard  v.  Bowers,  2  Yern.  202.  67. 

(c)  Tainer  v.  Jennings,  2  Yern.  (d)  7  Yin.  Abr.  202»  pi.  11. 
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come  of  the  property  to  the  husband  for  his  life  will  be  met 
and  cancelled  by  the  Court,  Thus,  in  Coomes  v.  Elling  (a), 
the  husband,  ten  years  before  his  death,  purchased  a  lease* 
hold  estate  for  forty  years  in  the  joint  names  of  himself  and 
wife,  and  Lord  Hardwicke  was  of  opinion  that  the  lands  were 
to  be  considered  part  of  the  freeman's  personal  estate.  His 
Lordship's  opinion  must  have  been  founded  upon  this,  that 
the  transaction  was  fraudulent,  a  contrivance  of  the  husband 
to  dispose  of  so  much  of  his  personal  estate  after  his  death  as 
he  had  invested,  in  fraud  of  the  custom,  at  the  same  time  re- 
serving to  himself  the  rents  and  absolute  dominion  over  the 
estate  during  his  life ;  for  by  the  mode  in  which  the  con- 
veyance was  taken,  he  retained  to  himself  the  possession  and 
the  absolute  power  of  disposal  of  the  estate  whilst  he  con-^ 
tinued  to  live. 

14.  But  if  the  transaction  be  bondfide^  then  if  the  husband 
purchase  or  agree  to  purchase  lands,  either  in  his  own  or  a 
trustee's  name,  that  will  be  good,  and  no  fraud  upon  the 
custom,  as  was  decided  in  Ambrose  v.  Ambrose  (6),  where  a 
purchase  was  made  by  a  freeman  in  the  names  of  two 
trustees;  in  that  case,  although  the  purchase- money  was 
mentioned  in  the  conveyance  to  have  been  paid  by  one  of  the 
trustees,  yet  since  that  trustee  signed  a  declaration  of  trust 
after  the  freeman's  death,  stating  that  he  was  only  a  trustee 
for  the  freeman,  whose  money  the  purchase-money  was,  the 
Court  held  that  the  money  was  properly  invested,  and  that 
the  estate  ought  not  to  be  considered  as  part  of  the  freeman's 
personal  estate,  and  therefore  liable  to  the  custom. 

15.  In  Tomkyns  v.  Ladbroke  (c).  Lord  Hardwicke  de* 
dared  that  a  freeman  might  in  his  last  illness  lay  out  his 
personal  estate  in  land,  and  admitted  that  a  freeman  might 
by  act  during  his  life,  and  in  extremis^  give  away  any  part  of 
his  personal  estate,  provided  he  divested  himself  of  all  pro- 

(a)  3  Atk.  676.  P.  W.  632 :  and  Frederick  v.  Fre- 

{h)  1  P.  W.  321.  derick,  1  P.  W.  719. 

(c)  2  Yes.  Sen.  593  :  see  also  1 

X  4 
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perty  in  it.  Mr.  Roper  observes  (a) :  "  It  appears,  neverthe^ 
less,  difficult  to  suppose  even  a  case  where  such  an  act  can 
be  done  without  contemplating  a  fraud  upon  the  custom. 
And  Lord  Hardwicke  in  the  case  referred  to  seems  to  have 
been  impressed  with  the  idea ;  for  he  said,  *  Where  there  is 
any  case  of  such  an  act  by  a  father  upon  his  death-bed,  and 
no  evidence  of  actual  possession  or  effect  of  possession  or 
enjoyment  during  the  father's  life,  the  consideration  is,  what 
construction  ought  to  be  made  upon  the  nature  and  intent 
of  the  act  done.*  The  right,  however,  being  admitted  to 
exist,  it  may  therefore  be  exercised ;  and  with  respect  to 
the  intent  of  the  freeman,  since  every  disposition  made  by 
him  in  his  lifetime  of  his  personal  fortune  may  be  considered 
as  done  with  a  view  to  defeat  the  custom,  pro  tantOj  and 
yet  they  are  good,  it  is  presumed  that  the  like  intent  in  his 
last  illness  would  not  be  permitted  to  vitiate  the  gift  or 
disposition  then  made  by  him.  Probably  the  following 
may  be  considered  as  the  right  conclusion  upon  the  subject, 
viz.,  that  if  the  act  be  accompanied  with  the  delivery  of  the 
property,  and  everything  is  done  (so  far  as  it  can  be,  before 
the  freeman's  death  intestate)  to  give  effect  to  the  trans* 
action,  and  there  is  no  reservation,  and  the  freeman  divests 
himself  of  all  interest  in  the  property,  then  the  act  will  be 
necessarily  valid  as  a  due  exercise  of  his  admitted  right, 
whilst  life  remained,  to  dispose  of  his  property  in  bar  of  the 
custom." 

16.  The  widow's  rights  under  the  customs  may  be  barred 
by  the  purchase  of  them  by  settlement  previously  to  the 
marriage.  (&) 

17.  In  Medcalfe  v.  Ives  (c),  A  and  B  his  wife  before  their 
marriage  covenanted  in  articles  of  settlement  in  consideration 
of  her  portion  of  2000/.  to  release  all  the  right  and  interest 

(a)  2  Rop.  H.  8c  W.  17.  (c)  1  Atk.  63 :  soe  also  1  P.  W. 

(jb)  Hancock  v.  Hancock,  2  Yern.     531. 
665 :   Blunden  v.  Barker,  1  P.  W. 
634 :  Love's  case,  1  Yern.  6. 
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which  might  accrue  to  them  out  of  her  father^s  personal 
estate  by  the  custom  of  the  city  of  London.  B  was  under 
age,  and  Lord  Hardwicke  decided  that  the  husband  being 
alive  was  bound  to  perform  the  covenant,  observing  that 
according  to  Judd's  law  a  husband  is  authorised  to  agree 
with  the  father  for  the  wife,  although  she  be  under  age* 
His  Lordship,  therefore,  decreed  that  the  husband  was 
barred  of  any  customary  share  in  right  of  his  wife,  or  other* 
wise  in  the  personal  estate  of  the  father. 

18.  It  seems  from  the  custom  of  the  city  of  London,  as 
certified  in  the  case  of  Lewin  v.  Lewin  (a),  that  when  the 
provision  for  the  wife  by  settlement  is  of  personal  estate, 
although  nothing  appears  from  the  settlement  that  her  cus* 
ternary  rights  were  then  in  contemplation,  yet  that  they  will 
be  presumed  to  have  been  so  from  the  nature  of  the  property 
settled,  so  that  she  will  be  precluded  from  claiming  part  of 
the  same  estate  by  settlement,  and  another  part  of  that  estate 
by  the  custom. 

19.  But  this  presumption  may  be  repelled  by  the  terms 
of  the  settlement. 

20.  Thus,  in  Eirkman  t;.  Eirkman  (i),  the  husband's 
&ther,  in  consideration  of  the  wife's  portion  of  5000Z.  being 
paid  to  him,  assigned  to  the  husband  all  his  share  in  a  part- 
nership, and  covenanted  that  he  would,  at  his  death,  give  or 
leave  5000/.  to  the  husband,  to  be  applied  as  therein 
mentioned,  and  that  in  the  event  of  the  wife  surviving  her 
husband,  then  that  the  husband,  or  his  surviving  partners, 
should  pay  to  the  trustees  10,000Z.  for  the  wife's  use,  as 
therein  stated,  with  liberty  for  her  to  continue  the  money  in 
the  trade  to  the  end  of  the  partnership ;  and  it  was  declared 
that  nothing  thereinbefore  contained,  nor  the  provision 
thereby  before  made  for  the  wife  out  of  the  husband's 
personal  estate,  should  be  in  any  wise  construed  to  bar  or 
deprive  her  of  her  right  to  dower,  or  thirds,  at  common  law, 

(a)  3  P.  W.  15.  (6)  2  B.  C  C.  95. 
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or  by  any  law,  custom,  or  usage  whatsoever,  out  of  all  such 
real  estate  as  the  husband  should  become  seised  or  possessed 
of  during  his  life,  nor  to  bar  or  deprive  her  taking  any  other 
gift,  provision,  or  bequest,  which  he  should  think  fit  to  give, 
leave,  or  make  to  or  for  her,  by  will,  deed,  gift,  or  otherwise 
in  any  wise  whatsoever.  The  marriage  afterwards  took 
place,  and  the  husband  became  a  freeman  of  London,  and 
died  intestate.  The  questions  were,  whether  the  settlement 
barred  the  wife,  who  survived  him,  of  her  claims  under  the 
custom  and  the  statute  of  distribution  ?  And  if  not,  then, 
whether  the  10,000/.  or  5000Z.  part  of  it,  to  which  the  wife 
was  absolutely  intitled  under  the  settlement,  were  satisfied 
by  what  she  took  under  the  custom  and  the  statute  ?  or  if 
not,  then  whether  she  ought  not  to  bring  into  hotchpot  one 
of  those  sums  ?  And  Lord  Thurlow  decided  in  favour  <^ 
the  wife  upon  all  these  points,  observing,  that  it  was  the 
intention  of  the  proviso  that  the  covenant  should  not  bar 
her  from  any  effect  of  the  husband's  success. 

21.  But  since  the  custom  of  London  does  not  apply  to 
real  estates,  when  the  settlement  or  jointure  upon  the  wife 
is  made  of  or  out  of  lands,  it  is  necessary,  in  order  to 
make  the  provision  a  bar  to  the  widow's  claims  under  the 
custom  or  the  statute  of  distribution,  that  the  contract  or 
intention  to  do  so  should  appear  from  the  deed,  (a) 

22.  In  Babington  v.  Greenwood  (i),  Lord  Parker  clearly 
teld,  that  a  jointure  of  land  made  by  a  freeman  of  London 
upon  his  wife,  if  expressed  to  be  in  bar  of  her  customary 
part»  would  have  that  effect ;  but  that,  if  it  were  not  so 
expressed,  and  only  said  to  be  in  bar  of  her  dower,  that 
would  be  no  bar  of  her  customary  part,  because  land,  or  a 
real  estate,  is  of  a  quite  different  nature  from  personal 
estate,  and  a  matter  wholly  out  of  the  custom  of  London. 

23.  The  reason  why  the  wife  shall  be  barred  of  dower 
only  (c),  when  that  right  alone  is  mentioned  in  the  settle* 

(a)  See  book  ii.  past  (c)  Atkins  o.  Watersoxiy  1  Eq.  Ca* 

(6)  1  P.  W,  530.  Ab.  157,  pL  5  ;  Gilb.  Eq.  Rep.  94. 
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ment,  is  this ;  she  stipulated  to  part  with,  and  the  husband 
to  purchase,  no  other  interest  than  that  expressly  mentioned. 
Upon  the  same  principle,  if,  by  the  deed,  she  purport  merely 
to  give  up  her  rights  to  dower  and  the  custom  in  considera- 
tion of  a  jointure,  that  provision,  upon  the  husband's  intes- 
tacy, will  be  no  bar  to  her  title  to  a  share  in  the  dead  man's 
part  under  the  statute  of  distribution. 

24.  Thus  in  Onslow  v.  Onslow  (a),  it  was  held  that  the 
widow  of  a  freeman  of  London  was  not  barred  of  her  cus- 
tomary share  by  a  settlement  expressed  to  be  in  lieu  of  all 
dower  or  thirds  or  other  provision  at  common  law  or  other- 
wise out  of  his  freehold  or  copyhold  lands. 

25.  For  the  same  reason  it  has  been  held  that  a  jointure 
ui  lieu  of  dower  and  thirds,  at  common  law,  does  not  bar 
the  widow  of  her  distributive  share  in  his  personal  estate,  (b) 

26.  And  where  a  legacy  has  been  bequeathed  to  the 
widow  in  lieu  of  dower,  she  will  not  be  obliged  to  elect 
between  the  legacy  and  her  rights  under  the  custom,  (c) 

27.  The  following  is  an  instance  where  the  terms  of  the 
settlement  excluded  the  wife  from  both  her  rights  by  the 
custom,  and  under  the  statute. 

A,  in  consideration  of  marriage  with  B,  settled  lands  in 
jointure  upon  her  in  full  recompense  of  dower,  and  of  all 
demands  she  might  make  to  his  personal  estate  by  the  custom 
of  the  province  of  York  or  otherwise,  provided,  that  if  she 
after  his  death  claimed,  or  recovered  any  part  of  his  personal 
estate,  by  the  custom,  or  any  other  means  whatsoever,  the 
trustees  were  to  be  seised  of  the  jointure  lands,  to  indemnify 
the  persons  injured  by  the  widow's  claims  of  dower,  thirds, 
or  any  part  of  his  personal  estate.  A  died  intestate,  and  B, 
his  widow,  administered  to  him ;  and  it  was  decreed,  that  as 
the  intent  was  plain  to  exclude  B  wholly  from  the  personal 


(a)  1  Sim.  18 :  see  also  Slatter  v.        (c)  Harrison  v.  Harrison^  Taml. 
Sktter,  1  Y.  &  C.  Eq.  Ex.  28.  276. 

{b)  Colleton  V.  Garth,  6  Sim.  20. 
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estate,  she  could  not  claim  any  part  of  it,  and  that  her 
taking  administration  was  in  violation  of  the  settlement,  (a) 

28.  An  instance  where  the  widow  was  excluded  by  the 
terms  of  the  settlement  from  her  rights  under  the  statute 
occurred  in  Gurly  v.  Gurly.  (6)  There  a  sum  was  settled 
in  trust  for  the  wife  for  life,  as  and  for  her  jointure  in  full  lieo, 
bar,  and  satisfaction  of  all  dower  or  thirds  which  she  could 
or  might  claim  at  common  law  out  of  aU  or  any  of  the  estates, 
real,  personal,  or  freehold,  of  the  husband.  It  was  held,  in 
confirmation  of  the  decree  of  the  Court  of  Chancery  in  Ireland, 
that  the  widow  was  barred  of  her  claim  under  the  statute. 

29.  Mr.  Jacob  observes  (c),  "  If  it  appear  from  the  in- 
strument, though  not  expressly  declared,  that  the  settlement 
made  on  the  wife  was  intended  to  be  accepted  in  lieu  of  the 
provision  which  the  law  gives  her,  in  the  event  of  surviving 
her  husband,  it  wiU  be  sufficient  to  exclude  her  from  her 
distributive  share  under  the  statute,  as  well  as  from  dower. 
Thus  Lord  Hardwicke  thought  that  if  the  settlement  was 
expressed  to  be  for  making  some  provision  for  the  wife  if 
she  survived,  or  for  her  livelihood  and  maintenance,  it  would 
bar  her  from  any  demand  as  widow,  (d)  And  though  in 
Couch  t;.  Stratton  (e),  the  expression  ^^  for  making  some 
provision"  was  not  held  to  bar  the  wife  of  dower,  yet 
in  the  subsequent  case  of  Garthshore  v.  Chalie  (/),  where  the 
language  was  similar,  the  Lord  Chancellor  seems  to  have 
been  of  opinion,  that  what  was  given  by  the  settlement 
must  be  taken  to  be  the  provision  which  in  every  view  the 
wife  was  intended  to  have,  as  between. her  and  her  hus- 
band and  his  representatives.  But  though  general  expressions 
of  this  kind  may  raise  an  inference  that  all  her  rights  as 
widow  were  intended  to  be  satisfied,  that  inference  may  be 

(a)  Benson  v.  Bellasis,  1  Yem.  16.        (e)  4  Yes.  391. 

lb)  8  CL  &  F.  743.  (/)  10  Yea.  1 :  see  Hanulton  v. 

(c)  2  Rop.  H.  k  W.  20n.  Jackson,  2  Jones  &  Lat  29o. 

(d)  Walker  r.  Walker,  1  Yes.  Sen. 
64. 
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eontrolled  by  a  declaration  that  the  settlement  was  in  lieu 
of  those  rights,  as  in  Babington  v.  Greenwood,  (a)  " 

30.  When  the  provision  for  the  freeman's  widow  is  made 
after  marriage,  it  will  be  left  to  her  option  afler  the  death  of 
her  husband  intestate,  whether  she  will  accept  it,  or  her 
customary  and  distributive  shares;  the'  amount  of  those 
shares  being  first  ascertained,  in  order  that  she  may  fairly 
exercise  her  right  of  election. 

31.  And  when  the  freeman  disposes  by  will  of  his  pro- 
perty (as  he  is  at  liberty  to  do  under  the  statutes  before 
referred  to),  and  he  bequeaths  part  of  it  to  his  widow, 
abeady  provided  for  out  of  real  estate,  by  settlement; 
whether  the  wife  will  or  wiU  not  be  put  to  her  election  be- 
tween her  provision  and  the  benefits  under  the  will,  depends 
upon  the  terms  of  the  will,  and  the  intention  of  the  testator,  (b) 

32.  But  there  is  one  distinction  which  must  be  noticed, 
viz.,  that  in  the  instance  of  the  widow's  title  under  the 
statute  of  distribution,  whether  the  husband  die  intestate,  or 
dispose  of  his  personal  estate  by  will,  which  fails  by  lapse,  if 
the  wife  be  barred  of  her  distributive  share  by  settlement 
before  marriage,  she  will  be  equally  excluded  in  favour  of 
the  next  of  kin  as  of  the  particular  legatee.  This,  however, 
is  not  the  case  when  the  husband  by  will  makes  provision 
for  his  wife,  stating  it  to  be  in  lieu  and  bar  of  all  her  claims 
upon  his  personal  estate,  and  then  disposes  of  his  personalty, 
and  such  disposition  lapses,  or  is  void,  so  that  the  fund 
becomes  the  property  of  his  next  of  kin ;  the  bar  created  by 
the  will,  in  favour  of  the  legatee,  will  not  be  considered  as 
extending  to  the  next  of  kin ;  therefore,  notwithstanding  the 
expressions  in  the  will,  the  widow  will  be  intitled  to  a  share 
under  the  statute  of  distribution,  (c)  The  principle  of  the 
distinction  is  this,  that  where  a  woman  has  agreed  before 
marriage  to  accept  a  consideration  for  her  widow's  share,  she 

(a)  Ami,  p.  314.  (c)  See  10  Yea.  17,  18. 

ib)  See  title  «<  Election  "  in  Bop.  & 
White  on  Legacies. 
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is  bound  by  her  contract,  whether  her  husband  dies  testate 
or  intestate ;  but  where  there  is  no  such  contract,  but  the 
provision  in  bar  of  the  distributive  share  arises  upon  the 
freeman's  will,  it  is  presumed  that  the  motive  for  the  widow's 
exclusion  originated  in  a  particular  design  or  purpose  of  the 
testator,  viz.,  for  the  benefit  of  the  person  in  favour  of  whom 
the  property  was  bequeathed  by  him ;  so  that  if  the  purpose 
be  disappointed,  there  is  no  reason  why  the  bar  or  exclusion 
should  continue. 

33.  Lord  Alvanley  found  this  principle  recognised  by 
Lord  Cowper,  in  Sympson  v.  Hutton  (a),  which  he  stated 
from  the  registrar's  book,  to  the  following  effect :  — 

Thomas  Addison,  by  wiU,  reciting  that  he  had  once  in- 
tended to  have  made  his  daughter  Jane  coheiress  and  equal 
sharer  with  his  other  daughter,  but  that  she  having  married 
without  his  consent,  therefore  gave  her  certain  provisions 
out  of  his  real  and  personal  estates ;  all  which  he  declared  to 
be  in  satisfaction  of  her  child's  part  of  whatsoever  more  she 
might  have  expected  from  him,  or  out  of  his  personal  estate; 
he  then  devised  to  his  vdfe,  and  gave  her  furniture  and 
other  things,  all  which  devises  and  bequests  he  declared  to 
be  in  fall  of  her  dower,  thirds,  and  other  claims  at  law  or  in 
equity,  or  by  any  local  custom,  to  any  other  part  of  his  real  or 
personal  estate.     He  gave  the  residue  to  Ids  other  daughter, 
who  died  in  his  lifetime,  leaving  one  child,  who  was  the  only 
person  that  could  be  intitled,  under  the  statute  of  distribution, 
besides  the  wife  and  excluded  daughter.     By  a  codicil,  he 
gave  the  residue  to  his  wife  for  life,  with  power  to  dispose  of 
it  after  her  decease  with  the  approbation  of  the  trustees. 
Having  this  limited  power,  she  made  a  disposition  without  the 
consent  of  the  trustees.     The  decree  declared,  that  FranoeSt 
the  widow,  having  disposed  without  the  consent  of  the  trus* 
tees,  had  not  pursued  her  power,  and  that  therefore  the  tes- 
tator died  intestate  as  to  the  residue,  which  ought  to  go 

(a)  3  Yes.  335 ;  11  Yin.  Abr.  185,  pL  14,  16 ;  2  Eq.  Ca.  Abr.  43%  pL  35. 
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according  to  the  statute  of  distribution,  viz.  in  thirds ;  one- 
third  to  the  plaintiff  Sympson,  in  right  of  his  wife  Jane ; 
one-third  to  the  child  of  the  deceased  daughter ;  and  one* 
third  to  the  devisee  of  the  widow. 

34.  Upon  the  authority  of  the  above  case,  Lord  Alvanley 
decided  Pickering  v.  Lord  Stamford,  (a)  There  the  testator 
bequeathed  his  residuary  personal  estate  to  his  executors,  to 
be  applied  to  such  charitable  uses  as  they  thought  proper^ 
Parts  of  this  fund  consisted  of  real  securities :  so  far,  there- 
fore, the  bequest  was  void  under  the  statute  of  mortmain, 
and  such  parts  of  the  residue  were  a  resulting  trust  for  the 
testator's  next  of  kin.  A  question  arose,  whether  the  widow 
was  not  excluded  from  her  share  under  the  statute  of  dis- 
tribution, since  the  testator  had  devised  to  her  parts  of  his 
real  and  personal  estates  in  satisfaction  of  all  dower  or  thirds 
which  she  could  have  or  claim  in,  out  of,  or  to  all  or  any 
part  of  his  real  and  personal  estates,  either  of  them.  The 
solution  of  this  question  depended  upon  the  fact  whether  the 
testator  was  to  be  considered  as  intending  to  bar  his  wife  of 
her  dower,  &c.  generally,  and  against  all  persons  in  every 
event,  or  merely  in  favour  of  the  charitable  bequest.  If  virith 
the  latter  view  and  purpose  only,  then,  as  to  so  much  of  the 
residuary  fund  as  could  not  be  so  applied,  the  widow  would, 
notwithstanding  the  will,  be  intitled  to  a  distributive  share 
with  the  other  next  of  kin,  under  the  statute  of  distribution. 
The  bequest  to  the  charity  was  by  a  codicil,  and  revoked  the 
testator's  wiU,  by  which  he  had  given  his  residuary  estate  to 
four  persons  for  their  own  benefit.  Lord  Alvanley,  upon  a 
rehearing,  and  after  great  consideration,  altered  his  former 
decree,  and  decided  in  favour  of  the  widow,  declaring,  that 
so  much  of  the  testator's  residuary  personal  estate  as  was 
vested  in  real  securities  was  divisible  according  to  the  statute 
of  distribution,  viz.  one  half  to  the  widow,  and  the  other  to 
the  next  of  kin,  as  in  Sympson  v.  Button. 

(a)  2  Yes.  Jun.  272 ;   8  Yes.  Jun.  332. 
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85.  Upon  this  case  Mr.  Roper  observes  (a) :  "  It  appears 
that  the  foundation  of  his  Honour's  decree  was,  that  the 
exclusion  of  the  widow's  claims  upon  the  testator's  residuary 
personal  estate  was  merely  intended  for  the  benefit  of  the 
persons  to  whom  such  estate  was  expressly  given  by  the 
will,  and  that  it. was  not  meant  to  extend  the  exclusion 
farther,  viz.,  in  favour  of  persons  succeeding  to  the 
property  by  lapse  or  otherwise.  Lord  Alvanley,  in  his  first 
decree,  by  which  he  determined  against  the  widow,  appears 
to  have  been  misled  by  the  analogy  between  this  case 
and  those  cases  that  have  been  decided  upon  the  custom 
of  London :  for  he  said,  *  When  this  cause  was  first 
argued,  I  thought  it  was  one  of  great  nicety  and  diffi- 
culty, but  upon  consideration  then  given  to  it,  and  the 
authority  of  those  cases  which  were  much  relied  upon  by 
the  next  of  kin  respecting  the  custom  of  London,  that 
where  a  widow  had  agreed  to  accept  a  consideration  for 
her  widow's  share,  although  her  husband  dies  intestate, 
yet  she  would  not  be  at  liberty  to  claim  her  widow's  share, 
I  was  led  to  think  the  same  doctrine  would  apply  to  the 
case  where,  not  with  a  view  to  guard  against  intestacy,  but 
by  some  provision,  he  had  put  her  in  the  same  situation  of 
a  contract  before  marriage,  and  that  it  would  be  a  bar,  let 
the  circumstances  under  which  the  claim  might  arise  be  what 
they  might;  but  now,  upon  rehearing,  I  am  decided  by 
having  the  very  point  determined  by  Lord  Cowper,  who  was 
of  opinion,  in  the  case  {b)I  have  cited  from  the  re^trar's 
book,  that  where  a  testator  had  given  to  his  wife  that  pro- 
vision which  he  meant  to  be  a  satisfaction  for  any  claim  she 
might  have  against  the  other  objects  of  his  bounty,  if  by  any 
accident  those  objects  should  be  unable  to  claim  the  benefit 
of  that  exclusion,  no  other  person  should  set  it  up  against 
the  widow.' " 

(a)  2  Rop.  H.  &  W.  26.         (b)  Sjmpson  v.  Hutton,  ante,  p.  318. 
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1.  Dower  is  the  provision  which  was  made  by  the  com- 
mon law  for  the  support  of  the  wife,  and  the  nurture  and 
education  of  the  younger  children,  (a) 

2.  It  is  thus  described  by  Littleton  (b):  "  Tenant  in 
dower  is,  where  a  man  is  seised  of  certain  lands  or  tenements 
in  fee  simple,  fee  tail  general,  or  as  heir  in  special  tail,  and 
taketh  a  wife  and  dieth,  the  wife,  after  the  decease  of  her 
husband,  shall  be  endowed  of  the  third  part  of  such  lands 
and  tenements  as  were  her  husband's  at  any  time  during 
the  coverture,  to  have  and  to  hold  to  the  same  wife  in 


(a)  6ilb.  Dower,  363 :  Co.  Litt. 
30  :  2  Bl.  Com.  130. 

VOL.  I. 


(b)  Sect.  36. 
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severalty  by  metes  and  bounds,  for  term  of  her  life,  whether 
she  hath  issue  by  her  husband  or  no,  and  of  what  age  soever 
the  wife  be,  so  as  she  be  past  the  age  of  nine  years  at  the 
time  of  the  death  of  her  husband." 

3.  The  definition  given  by  Littleton  calls  our  attention  to 
three  requisites  to  dower  at  common  law ;  namely,  marriage, 
seisin  by  the  husband,  and  his  death. 

4.  In  respect  of  the  first  requisite : — 

A  woman  wiU  not  be  intitled  to  dower  where  she  has  not 
contracted  a  legal  marriage,  (a) 

5.  However,  a  voidable  marriage,  if  not  dissolved  by 
sentence  during  the  husband's  life,  will,  as  we  have  seen  (6), 
intitle  the  widow  to  dower. 

6.  Formerly,  where  the  wife  was  an  alien,  unless  she  was 
queen  consort,  she  was  excluded  from  dower. 

7.  And  where  she  was  made  a  denizen  her  dower  did  not 
attach  upon  estates  previously  disposed  of  by  her  husband, 
denization,  as  it  has  been  already  noticed  (c),  having  no 
retrospective  efifect ;  it  was  otherwise  where  she  was  natu- 
ralized, (d) 

8.  But  by  a  special  act  of  parliament,  not  printed,  it  is 
provided  that  thenceforth  all  women  aliens,  who  should  be 
married  by  license  of  the  king,  should  be  intitled  to  dower 
in  the  same  manner  as  English  women,  (e) 

9.  And  now,  by  the  7  &  8  Vict.  c.  66,  before  stated  (/), 
the  rights  of  natural-bom  subjects  are  extended  to  all 
women  aliens  married  to  any  natural-bom  subjects,  or 
persons  naturalized. 

10.  The  second  requisite  to  dower  noticed  by  Littleton  is 
the  seisin  of  the  husband :  — 

11.  Under  the  old  law  (which  still  applies  to  the  dower 
of  all  wives  married  on  or  before  January  1,  1834),  in  order 

(a)  Moor,  226 :  Perk.  sect.  804.  {e)  Co.  Litt.  81  b,  note  9. 

{b)  Ante,  p.  7.  (/)  Ante,  p.  9.  This  is  not  a  de- 

(c)  Ante,  p.  9.  claratoi7  act>  The  Count  De  Wall's 

(c/)  Co.  Litt  33.  case,  12  Jur.  145. 
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to  intitle  the  wife  to  dower,  the  husband  must  have  been 
seised  of  the  freehold  and  inheritance  at  some  period  during 
the  marriage. 

12.  Where,  therefore,  he  had  only  a  right  of  entry  upon 
the  lands,  and  did  not  exercise  it  during  the  marriage,  no 
title  to  dower  arose  to  his  widow. 

13.  Thus,  where  A  and  B  exchanged  estates  under  con- 
veyances at  common  law,  and  A  entered  upon  the  lands  of 
B  given  in  exchange ;  B  then  married,  but  died  without 
having  entered  upon  the  estate  of  A,  accepted  by  him  in 
exchange:  B's  widow  was  not  intitled  to  dower  of  that 
estate,  because,  tiU  entry,  B  was  not  seised  of  the  inheri- 
tance either  in  fact  or  in  law.  (a)  It  would  have  been 
otherwise  if  this  exchange  had  been  made  by  lease  and 
release  under  the  statute  of  uses  (6),  which  transfers  the 
legal  seisin  and  possession  to  the  use. 

14.  So  if  a  person  enfeoffed  another  upon  a  condition  to 
be  performed  on  the  feoffee's  part,  and  afterwards  married, 
and  then  the  condition  was  broken,  but  the  feoffor  died 
before  entry,  his  wife  was  not  intitled  to  dower,  (c) 

15.  So  also  if  a  man  bargained  and  sold  lands  to  another 
person  and  his  heirs,  with  a  proviso  that  if  a  particular  act 
were  done  the  bargain  and  sale  should  be  void ;  and  after- 
wards the  bargainor  married,  and  then  the  condition  was 
broken,  but  before  entry  for  the  breach  the  bargainor  died ; 
his  widow  could  not  have  been  intitled  to  dower  (d) ;  be- 
cause for  want  of  re-entry  by  the  bargainor,  the  estate  of 
the  bargainee  was  not  revested,  so  that  at  no  time  during 
the  marriage  the  bargainor  was  seised  of  the  inheritance  in 
the  premises. 

16.  The  same  principle  which  prevented  a  title  to  dower 
upon  a  mere  right  of  entry  in  the  husband  during  the 
coverture,  equally  prevented  that  title  from  arising  when 

(a)  Ferk.   369 :    Co.  Litt   50  b.        (c)  Perk,  sect  368. 
51  b.  (V)  6  Rep.  34. 

id)  27  Hen.  6.  chap.  10. 
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the  husband  during  that  period  had  only  a  right  of  action 
to  recover  his  estate,  (a) 

17.  A  seisin  in  law  was,  however,  sufficient  to  intitle  the 
wife  to  be  endowed  (ft),  dower  being  more  favoured  in  this 
respect  than  curtesy,  because  the  wife  was  presumed  to  have 
no  power  of  obliging  her  husband  to  take  possession  or 
actual  seisin  of  her  estate ;  the  law,  therefore,  deemed  the 
right  to  the  immediate  possession  of  the  freehold  and  in- 
heritance which  it  cast  upon  the  husband  as  equivalent  to 
his  entry  and  actual  possession  of  the  estate,  (c) 

18.  Thus,  if  immediately  after  the  ancestor's  death  a 
stranger  had  entered  upon  the  land  and  abated,  still  the 
widow  of  the  heir  might  claim  her  dower,  if  the  marriage 
took  place  before  the  abatement ;  because  her  husband  had  a 
seisin  in  law  of  the  inheritance  during  the  marriage,  viz.  in  the 
interval  between  the  ancestor's  death  and  the  abatement,  (d) 

19.  But  if  the  heir  had  been  unmarried  at  the  time  of  the 
abatement,  and  he  afterwards  married,  and  died  without 
having  entered  upon  the  premises,  his  widow  would  not  be 
intitled  to  dower,  because  he  was  not  any  period  during  the 
marriage  seised  even  in  law  of  the  inheritance,  that  seisin 
which  he  acquired  by  descent  upon  his  ancestor's  death  having 
been  devested  before  the  coverture,  and  never  revested  during 
its  continuance,  (e) 

20.  So  it  is  laid  down  in  Perkins,  that  if  lands  be 
leased  to  A  for  life,  with  remainder  to  the  husband  in  fee, 
and  on  the  death  of  A  a  stranger  intrudes,  and  the  husband 
dies  without  having  entered,  the  wife  will  be  endowed,  in 
respect  of  the  husband's  seisin  in  law  in  the  interval  between 
the  death  of  A  and  the  intrusion.  (/) 

(a)  Perk.  sect.  370.  875.  cannot  take  place,  if  the  land  be  in 

(b)  Litt.  sect.  681  :  Co.  Litt.  31  a.  the  possession  of  a  tenant  for  years, 

(c)  Co.  Litt.  31  a.  Bushby  v.  Dixon,  3  B.  &  C.  298. 
(rf)  1  Bro.  Abr.  «  Dower,"  p.  255,  (e)  Perk,  sect  367. 

pi.  75  :  Co.  Utt.  81  a:  Perk.  371 :  (/)  Perk.  372.  As  to  the  wife's 
see  3  Bl.  Com.  168,  for  an  ezplana-  right  to  dower  when  the  husband 
tion  of  abatement    An  abatement     being  seised  of  a  reversion  in  fee 
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21.  If  a  rent  descended  to  the  husband-heir,  and  he  died 
before  the  arrival  of  the  time  for  its  payment,  his  widow  was 
intitled  to  dower,  in  consequence  of  his  seisin  of  it  in 
law.  (a) 

22.  And  it  is  said,  that  if  a  rent  be  purchased  by  or 
granted  to  the  husband  and  his  heirs,  and  he  die  before  it 
becomes  due,  or  if  he  survive  that  period  and  die  before 
receiving  it,  his  widow  nevertheless  shall  be  intitled  to 
dower  (b)  ;  for  by  the  conveyance  to  and  acceptance  of  the 
grant  by  the  husband,  he  acquired  a  seisin  in  law  of  the  rent, 
to  which  a  right  of  dower  attached. 

23.  But  now  by  the  late  Dower  act  (c)  widows  who  have 
been  married  after  January  1st,  1834,  may  claim  dower  where 
the  husband  has  had  only  a  right  of  entry  or  action ;  but  the 
dower  must  be  sued  for  or  obtained  within  the  period  during 
which  the  right  of  entry  or  action  might  be  enforced. 

24.  The  last  of  the  requisites  to  dower  noticed  by  Little- 
ton is  the  death  of  the  husband. 

25.  It  seems  from  the  old  authorities  that  the  wife  of  a 
man  banished  by  abjuration,  or  by  act  of  parliament,  which 
is  a  civil  death,  would  be  intitled  to  dower,  (d)  But  the 
civil  death  of  the  husband  by  his  entry  into  religion  had 
not  this  effect,  (e) 

26.  And  where  it  was  uncertain  whether  the  husband 
was  dead,  as  where  he  was  absent  beyond  seas,  and  no 
intelligence  of  him  could  be  obtained,  it  seems  that  the 
wife  might  recover  dower  conditionally.  (/) 

27.  It  is  stated  by  Littleton,  that  the  widow  is  intitled  to 
dower  of  such  lands  and  tenements  as  were  her  husband's 
at  any  time   during  the  coverture.     However,  where   the 

expectant  upon  an  estate  of  freehold,  (b)  Perk,  sect  373 :    1  Bro.  Abr. 

the  tenant  of  the  particular  estate  '*  Dower,"  fo.  255,  pi.  71. 

holds  over  after  its  determination,  (c)  3  &  4  W.  4.  c.  105.  sect  14. 

and  the  husband  dies  without  entry,  (d)  Co.    Litt    133a:    Park    on 

see  Park  on  Dower,  p.  32.  Dower,  249. 

(a)  1  Bro.  Abr.  "  Dower,"  fo.  255,  (e)  Co.  Litt.  33  b. 

pi.  71 :  2  Bro.  Abr.  fo.  249  6,  pL  5.  (/)  Park  on  Dower,  247. 
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seisin  of  the  husband  is  merely  transitory,  i.  e.  when  the  very 
same  act  by  which  he  acquires  the  fee  takes  it  out  of  him,  so 
that  he  is  merely  the  conduit  for  passing  it,  and  takes  no 
interest,  such  a  seisin  will  not  intitle  his  widow  to  dower. 

28.  Thus,  where  under  the  old  law  lands  were  granted  to 
the  husband  and  his  heirs  by  a  fine,  who  immediately  by  the 
same  fine  rendered  them  back  to  the  conusor,  the  husband's 
widow  was  not  intitled  to  dower  of  such  an  instantaneous 
seisin,  (a) 

29.  Upon  similar  principle,  if  the  husband  be  lord  of  a 
manor,  and  he  accept  a  surrender  from  a  copyhold  tenant, 
and  re-grant  the  estate  by  copy,  his  widow  cannot  daim 
dower,  (b) 

80.  However,  the  title  to  dower  will  attach  if  the  land 
remains  in  the  husband  for  an  instant  only,  (c) 

81.  But  this  point  is  only  of  importance  in  respect  of  the 
dower  of  a  widow  who  has  been  married  on  or  before 
January  1st,  1884  ;  the  dower  of  a  widow  married  after  that 
time  being  defeated  by  the  husband's  disposition. 

82.  The  birth  of  issue  is  not  required  in  order  to  give  a 
title  to  dower,  as  it  is  in  order  to  found  a  right  to  curtesy. 


(a)  Dixon  v.  Harrison,  Vaugh.  41  ; 
Cro.  Car.  191  ;  Co.  Litt.  31  b. 

(b)  Sneyd  v.  Sneyd,  1  Atk.  442. 

(c)  See  Hanley  t?.  Webb,  5  Madd. 
407.  A  singular  instance  of  a  seisin 
for  an  instant  occurred  in  the  case 
of  Broughton  v,  Randel,  Noy,  64; 
Cro.  Eliz.  503 :  in  the  latter  book 
the  case  is  somewhat  differently  re- 
ported. A  father  was  tenant  for 
life,  remainder  to  his  son  in  tail,  re- 
mainder to  the  right  heirs  of  his 
father.  Both  of  these  were  attainted 
of  felony,  and  executed  together. 
The  son  had  no  issue,  and  the  father 
left  a  widow.  Evidence  was  given 
of  the  father  having  moved  or 
struggled  after  the  son  ;  the  father's 
widow  claimed  dower  of  the  estate. 


and  it  was  a(][judged  to  her.  Here 
the  father's  life  estate  having  merged 
in  the  remainder  in  fee  limited  to 
him  upon  the  determination  of  the 
vested  estate  tail  in  the  son,  he  be- 
came seised  of  the  freehold  and  in- 
heritance for  a  moment  during  the 
marriage,  upon  which  estate  dower 
attached.  With  respect  to  questions 
of  survivorship  between  persons  pe- 
rishing by  the  same  calamity,  see 
Taylor  v.  Diplock,  2  PhiU.  261: 
Colvin  o.  H.  M.  Procurator-Geoeraly 
1  Hagg.  Eccl.  E.  93  :  in  the  goods 
of  H.  Selwyn,  3  Hagg.  Eccl.  R.  749 : 
in  the  goods  of  B.  Murray,  1  Cart. 
596:  Sattenthwait«  «.  PoweU,  ib. 
705:  Sillick «.  Booth,  1 Y. & C. C. C 
121 ;  11  Law  J.  N.  S.  Chan.  123. 
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33.  But  the  widow  will  not  be  intitled  to  dower  unless 
her  issue  could  by  possibility  have  inherited  the  estate. 

34.  If,  therefore,  a  man  seised  of  lands  in  fee-simple  have 
a  son  by  his  first  wife,  and  after  her  death  marry  a  second, 
she  will  be  intitled  to  dower  of  his  lands,  for  her  issue  might 
by  possibility  have  been  heir  to  and  inherited  the  estate 
after  the  son's  death.  So  it  is  if  the  husband  be  seised  to 
him  and  to  the  heirs  of  his  body  in  tail  general ;  and  for 
the  same  reason,  if  the  husband  be  donee  in  special  tail, 
holding  lands  to  him  and  the  heirs  of  his  body  begotten  on 
Jane  his  then  wife,  she  will  be  intitled  to  dower,  although 
there  be  no  issue,  by  reason  of  the  possibility  there  was  of 
her  having  such  as  were  inheritable ;  but  if  she  happened 
to  die  before  her  husband,  and  he  married  a  second  wife, 
this  wife  would  not  be  dowable  of  the  lands  in  special  tail, 
for  her  issue  could  not  by  any  possibility  inherit  them  per 
formam  doni.  (a) 

35.  It  is  laid  down  by  Lord  Coke  that  if  the  wife  is  past 
the  age  of  nine  years  at  the  time  of  her  husband's  death,  she 
will  be  endowed,  although  her  husband  be  but  four  years  old, 
quia  junior  non  potest  dotem  promererij  neque  virum  sustinere  (i), 
and  therefore  cannot  have  an  heir  who  may  inherit  the  estate. 

36.  The  law  did  not  deem  it  necessary  that  the  woman 
should  be  nine  years  old  at  the  time  of  marriage;  for 
if  she  were  then  of  the  age  of  seven  years  only,  and  sur- 
vived nine  at  the  husband's  death,  she  would  be  intitled  to 
dower,  the  law  supposing  her  capable  from  that  period  of 
having  heritable  issue. 

Thus  Lord  Coke  says  that  if  A  marry  B,  of  the  age  of 
seven  years,  and  alien  his  lands  of  inheritance,  and  B  arrives 
at  her  ninth  year,  and  then  her  husband  dies,  she  will  be 
intitled  to  dower  of  the  lands  aliened,  (o)     But  this  doctrine 

(a)  2  BL   Com.   131 :  Litt  sect.         (c)  Qa  litt.  33. 
53  :  8  Rep.  86 :  Cro.  Jac.  615. 

{b)  Litt.  sect.  36 :  Co.  Litt.  33 : 
1  Koll.  Abr.  675. 
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of  the  old  common  law  mast  be  now  understood  as  qualified 
by  the  provisions  of  the  marriage  acts. 

37.  The  wife  will  be  intitled  to  dower  however  far  ad- 
vanced in  years  she  may  be  at  the  time  of  her  marriage, 
because  the  law  cannot  fix  upon  the  precise  period  when  her 
capability  of  having  issue  determines.  Lord  Coke  mentions 
an  instance  of  a  woman  having  a  child  after  she  attained  her 
sixtieth  year,  (a) 

38.  Besides  dower  at  the  common  law,  there  was  dower 
ad  ostium  ecclesice^  Ex  assensu  patrisj  and  De  la  pluis  beale. 
But  of  these  kinds  of  dower,  the  two  former,  which  had  long 
become  obsolete,  have  been  abolished  by  the  late  Dower 
act  (5),  and  the  latter,  being  merely  a  consequence  of  tenure 
by  knight  service,  was  virtually  abolished  by  the  statute 
which  converted  such  tenures  into  socage,  (c) 

39.  There  is  also  dower  by  the  customs  of  (javelkind,  by 
which  the  widow  is  intitled  to  a  moiety  of  the  land  so  long 
as  she  continues  chaste  and  unmarried  (d)  ;  and  of  Borough* 
English,  by  which  the  widow  takes  the  whole  of  her  hus- 
band's lands  holden  by  that  tenure  for  dower  (e) ;  and 
Freebench,  which  attaches  upon  lands  of  copyhold  tenure, 
which  is  only  claimable  by  custom,  under  which  the  widow 
may  be  intitled  to  a  third  part,  or  nooiety,  or  three  parts 
out  of  four,   or  the  whole   of  the  estate.  (/)     To  these 


(a)  Co.  Litt.  40  a  &  6  :  1  Boll. 
Abr.  675,  pi.  10. 

{b)  3  &4  W.  4.  c.  105.  sec  13. 

(c)  Co.  Litt.  39  A,  note  by  Mr. 
Hargrave. 

(d)  This  custom  slie  cannot 
waive,  and  resort  to  her  third  part 
at  common  law,  it  being  a  maxim 
that  consuetudo  toUit  communem 
legem,  Bob.  onGavelkind,  159 — 179: 
Cro.  El.  121.  825 :  1  Leon.  62.  133. 
If,  therefore,  she  demand  a  third 
against  the  tenant  of  the  lands,  he 
may  aver  the  tenure  to  be  gavelkind, 
and  plead  in  bar  the  customary  title 


to  endowment,  Hunt  o.  Gilbame, 
Cro.  El.  121.  825 :  Bob.  Gav.  179 
et  9eq. :  Co.  Litt.  33  b :  Bob.  Entr. 
245.  For  this  tenure,  see  2  BL  Com. 
84;  Bobinson  on  Gavelkind. 

{e)  For  a  description  of  this  tenure, 
see  2  Bl.  Com.  82. 

(/)  See  Watkins  and  Scriven  oo 
Copyholds.  As  to  the  widow's  in- 
terest under  the  custom  of  the  manor 
of  Cheltenham,  see  Doe  d.  Biddell  v. 
Gwinnell,  1  Q.  B.  682 ;  1  Gale  & 
Dav.  180,  and  as  to  her  interest  under 
that  of  the  manor  of  Taunton  Deane, 
see  Locke  v.  Southwood,  1  M.  &  C. 
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exceptions  to  the  general  law  of  dower  may  be  added  dower 
in  the  Isle  of  Man.  (a) 


SECTION  11. 


WHAT   DESCRIPTION   OF   PROPERTY   IS   SUBJECT  TO   DOWER. 


2.  No  dower  of  common  toUhout 

stint. 

3.  Dower  of  mines. 

4.  Whether  of  castles  holden  by 

tenure, 

5.  No  dower  of  annuities, 

6.  No  dower  of  real  estate  pur- 

chased Jbr  partnership, 
9.   Townshend  y,  Devaynes, 


10.  Mr,  Jacot^s  remarks. 

11.  Phillips  Y,  PhUlips. 

14.  Instance  where  right  to  dower 
depends  upon  election  of  heir. 

16.  Option  to  purchase  estate. 

17.  Where    widow    has    right    of 

election  as  to  property^  out  of 
which  she  is  dowable. 
27.  Effect  of  dower  cuit. 


1.  DowER  may  be  claimed  out  of  all  corporeal  heredita- 
ments, and  out  of  all  incorporeal  hereditaments  that  savour 
of  the  realty,  i.  e,  which  issue  out  of  corporeal  ones,  or 
which  concern,  or  are  annexed  to,  or  may  be  exercised  with- 
in the  same,  as  rents,  estovers,  common  appendant,  or  in 
gross  (if  certain),  advowsons  whether  appendant  or  in 
gross  (6),  fairs,  bailiwicks,  profits  of  a  park-keeper,  profits 
of  courts,  tithes,  woods,  mills,  piscaries,  tolls  arising  from 
public  navigable  rivers  (c),  and  the  like,  {d) 


411 :  Norcott  v,  Gordon,  14  Sim. 
258 ;  8  Jur.  679. 

(a)  Bj  the  common  law  of  the 
Isle  of  Man,  confirmed  by  an  or- 
dinance published  in  1687,  the  widow 
is  entitled  onlj  dum  sola  et  casta 
vixerit^  Cain  v.  Cain,  2  Moo.  P.  C.  C. 
223.  See  also  La  Motte  V.  La  Motte, 
1  Enapp.  P.  C.  C.  271,  as  to  the  in- 
terest of  the  wife  in  lands  of  the 
tenure  of  Quarterlands  in  that  island. 

{b)  Cro.  Jac.621 :  F.N.  B.  148  c: 
Co.  Litt.  32  a  :  Ibid.  32  6,  note  2. 

(c)  Buckeridge  v.  Ingram,  2  Yes. 
Jun.  652. 663 ;  this  case  related  to  a 


share  in  a  navigation  constructed 
under  a  private  act  of  parliament. 
The  shares  in  undertakings  of  this 
description  are  usually  declared  to 
be  personal  property,  by  the  acts 
under  which  they  are  carried  on ; 
but,  in  the  absence  of  an  express 
enactment  to  that  effect,  they  possess 
the  qualities  of  real  estate.  ThuFy 
shares  in  the  New  River  Company 
are  real  estate,  Drybutter  v.  Bar- 
tholomew, 2  P.  W.  127. 

(d)  2  Bl.  Com.  131 :  Perk.  sect. 
342—347  :  Co.  Litt.  32. 
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2.  But  if  a  common  be  sans  nomhrey  %.  e.  without  stint,  the 
wife  shall  not  be  endowed ;  for  as  the  heir  would  have  one 
portion  of  the  common,  and  the  widow  another,  and  both 
without  stint,  the  common  would  be  doubly  stocked,  which 
would  be  inconvenient,  (a) 

3.  In  Stoughton  v,  Leigh  {h\  a  question  arose  upon  the 
widow's  title  to  dower  of  mines.  They  were  numerous, 
consisting  of  lead,  coal,  and  minerals ;  some  of  them  being 
in  the  husband's  own  lands,  and  others  of  them  in  the 
estates  of  other  persons ;  but  of  which  latter  mines  he  had 
the  grants  in  fee.  Some  of  the  mines  had  been  let  by  him 
to  tenants ;  and  of  all  those  mines  in  the  hands  of  himself 
and  his  lessees,  some  had  been  worked  during  his  life,  and 
others  not;  and  of  those  which  had  been  wrought  in  his 
lifetime,  some  had  ceased  to  be  worked  from  the  time  of 
his  death.  The  Court  was  of  opinion  that  the  widow  was 
dowable  of  all  the  mines  and  strata  of  lead  or  lead  ore,  in 
the  lands  of  other  persons,  which  had  been  opened  and 
wrought  before  her  husband's  death,  and  in  which  he  had 
an  estate  of  inheritance  during  the  marriage ;  and  that  her 
right  to  endowment  had  no  dependance  upon  the  subsequent 
continuance  or  discontinuance  of  working  them,  either  by 
the  husband  during  life,  or  by  those  claiming  under  him 
since  his  death.  The  Court  was  also  of  opinion,  that  such 
right  of  the  widow  was  in  no  degree  affected  by  leases  made 
by  her  husband  during  the  marriage ;  but  that  if  any  of 
the  existing  leases  for  years  were  made  by  him  before  the 
coverture,  then  the  endowment,  if  made  of  the  mines,  ought 
to  be  of  the  reversions,  and  of  the  rents  reserved  by  such 
leases  as  incident  to  such  reversions;  in  which  case  the 
widow  would  be  bound,  so  long  as  the  demises  continued, 
to  take  her  shares  of  the  renders,  whether  pecuniary  or 
otherwise,  according  to  the  terms  of  the  respective  reserva- 
tions ;  but  that  she  was  not  dowable  of  any  of  the  mines  or 

(a)  2  Bl.  Com.  132 :  Ck>.  Litt.  32  a :         (h)  1  Taunt.  402. 
Perk.  sect.  341 :  Godb.  21. 
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strata  which  had  not  been  opened  at  all,  whether  in  lease 
or  not. 

4.  It  was  held  at  the  period  when  castles  were  built  and 
holden  for  the  protection  and  defence  of  the  kingdom,  that 
they  should  not  be  subject  to  dower ;  the  law  in  this  in- 
stance preferring  the  public  good  to  private  individual 
claims.  Also  if  a  message  or  dwelling-house  were  caput 
comitates  sive  baronies^  the  widow  was  not  intitled  to  dower ; 
but  this  doctrine  extends  only  to  baronies  by  tenure,  and 
not  to  mere  titular  baronies  created  at  this  day.  (a)  But  if 
no  other  house  were  to  be  found,  it  seems  that  the  widow 
must  have  had  her  dower  even  of  a  house  that  was  caput 
baronicB  vel  comitatQsj  ut  haheat  ubi  caput  recUnet.  (b) 

5.  Of  a  mere  annuity  granted  to  the  husband  and  his 
heirs,  the  widow  will  not  be  intitled  to  dower,  because  it  is 
a  personal  demand  only,  a  mere  charge  upon  the  person  of 
the  grantor,  and  does  not  issue  out  of  any  lands  or  tene* 
ments  (c) ;  as  in  the  instance  of  the  husband  being  pos- 
sessed of  a  rent  granted  to  him  out  of  a  subsisting  rent  or 
duty,  which  was  the  case  of  the  Earl  of  Staffdrd  v.  Buck- 
ley (d)}  or  in  the  instance  of  the  husband  being  possessed 
of  a  yearly  sum  payable  out  of  the  Post-Office  revenues, 
which  was  the  case  of  Lady  Holdemesse  v.  the  Marquiss  of 
Carmarthen,  before  Lord  Thurlow.  (e) 

6.  When  real  estates  are  purchased  for  the  use  of  a  com- 
mercial partnership,  and  paid  for  out  of  the  funds  of  the 
partnership,  and  conveyed  to  one  of  the  partners,  although 
he  will  have  the  legal  interest,  the  estate  will,  in  equity,  be 
converted  into  personalty,  and  his  widow  will  therefore  not 
be  intitled  to  dower  out  of  his  share. 

7.  So  if  the  estate  purchased  be  conveyed  to  the  part 


(a)  Co.  Litt.   31  b :    Qerard   v.        (b)  Bracton,  b.  2.  fol.  97  b. 
Qttwd^  1  Lord  Raym.  72 ;  8  Lev.        (e)  Co.  Litt.  32. 
401 ;    1  Salk.  54.  268  $   5  Mod.  64 ;         (d)  2  Yea.  Sen.  170 :  Aubin  v. 

12  Mod.  84 ;  Skinn.  59 ;  Comb.  352 ;  Daly,  4  Barn.  &  Aid.  69. 
Holt  260.  (e)  1  Bro.  C.  C.  377. 
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as  tenants  in  common,  their  widows  will  have  no  right  to  be 
endowed  out  of  their  respective  shares. 

8.  This  point  has  not  been  settled  until  lately.  It  was 
decided  in  the  cases  of  Thornton  v.  Dixon  (a),  and  Ripley 
V.  Waterworth  (i),  that  if  there  was  an  agreement  between 
the  partners  that  on  the  dissolution  of  the  partnership  the 
land  should  be  sold,  that  agreement  would  convert  it  into 
personalty. 

9.  It  was  formerly  doubtful  whether,  in  the  absence  of 
such  agreement,  the  circumstance  that  the  land  was  bought 
for  the  purposes  of  the  partnership  would  alone  convert  it, 
as  between  the  representatives  of  a  partner.  In  several 
cases  it  was  held  that  the  share  of  a  partner  in  real  estates 
thus  purchased  passed  to  his  real  representatives  (c) :  and 
in  conformity  with  these  decisions  Lord  Eldon  observed, 
that  in  cases  where  persons  engaged  in  partnership  have 
bought  freehold  houses,  the  difficulty  of  disentangling  and 
arranging  property  of  different  natures,  partly  personal  and 
partly  real,  had  never,  except  by  the  effect  of  the  contract 
or  the  will,  been  held  sufficient  against  the  heir,  {d)  How- 
ever, Lord  Eldon  is  reported  to  have  held,  that  real  estate, 
involved  in  a  partnership  concern,  was  to  be  considered  as 
personal  (e) ;  and  in  another  case,  he  is  said  to  have  decided 
against  the  heir  on  that  ground  (/)  ;    but,  as  Mr.  Jacob 


(a)  3  B.  C.  C.  19. 

lb)  7  Yes.  425. 

(c)  Thornton  v.  Dixon,  ubi  sup. : 
Bell  V.  Phyn,  7  Ves.  453 :  Balmain 
V.  Shore,  9  Ves.  500. 

{d)  11  Ves.  66a 

(e)  Selkrig  v.  Dayies,  2  Dow. 
242. 

(/)  Townshend  v.  Devajnes,  30th 
June,  1S12 :  Montagu  on  Partner- 
ship, vol.  i.  notes,  p.  97  ;  in  this  case 
freehold  paper-mills  and  premises 
had  been  purchased  for  the  use  of 
the  partnership  in  which  the  tes- 
tator was   engaged.     It  was  stated 


by  Devajnes,  his  partner,  that,  by  a 
memorandum  of  agreement  between 
them,  on  the  death  of  either,  the 
survivor  was  to  have  the  option  of 
purchasing  the  share  of  the  deceased, 
as  it  then  stood,  and  he  proposed  to 
buy  the  testator's  share:  the  ex- 
ecutors accordingly  agreed  to  sell  it 
to  him  for  4700/.  The  suit  was  in- 
stituted by  the  executors  against 
Devaynes  and  the  heir-at-law  for  a 
specific  performance  of  this  agree- 
ment, and  praying  that  the  heir 
might  join  in  the  conveyance.  The 
first  decree  pronounced  at  the  Rolls 
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observes  (a),  it  appears  uncertain  whether  it  was  intended 
in  these  cases  to  decide  the  general  question,  his  Lordship 
having,  on  a  subsequent  occasion,  spoken  of  it  in  terms 
implying  that  he  considered  it  to  be  still  doubtful,  (b) 

10.  Mr.  Jacob  infers  that  as  real  estate  purchased  by  a 
partnership  is  to  be  treated  as  part  of  the  joint  effects  as 
between  the  partners,  it  will,  with  the  other  joint  property, 
be  primarily  liable  to  the  payment  of  the  joint  debts,  as 
between  the  representatives,  and  that  if  the  heir  or  widow 
of  a  partner  be  intitled,  their  right  can  attach  only  on  the 
surplus,  (c) 

11.  But  it  is  now  settled  by  the  case  of  Phillips  v. 
Phillips  (rf),  that  real  estate  purchased  with  partnership 
property  for  the  purposes  of  the  partnership,  is  to  all  intents 
and  purposes  to  be  considered  as  personalty.  Sir  John 
Leach,  M.  R.,  there  said  that  he  had  for  some  years,  not- 
withstanding older  authorities,  considered  it  to  be  settled 
that  all  property,  whatsoever  might  be  its  nature,  which 
was  purchased  with  partnership  capital  for  the  purposes  of 


directed  a  specific  performance 
without  prejudice  to  the  claim  of 
the  heir.  A  subsequent  order  was 
made,  bj  which  (in  conformity  with 
the  principle  of  the  previous  cases) 
it  was  referred  to  the  Master  to 
inquire  the  circumstances  under 
which  the  premises  were  purchased 
and  held,  and  how  much,  if  any,  of 
the  4700/.  arose  from  such  part  or 
parts  of  the  premises  as  was  or  were 
personal  estate,  and  whether  the 
testator  entered  into  any  agreement 
for  the  sale  of  the  premises,  which 
was  binding  on  his  heir-at-law.  The 
Master  reported  that  1300/.,  part  of 
the  4700/.,  arose  from  personal  es- 
tate, and  that  no  binding  agreement 
for  a  sale  had  been  entered  into  by 
the  testator.  He  stated  that  the 
memorandum  alluded  to  bj  De- 
▼aynes  had  not  been  found;  it  ap- 


pears probable,  however,  that  some 
such  document  was  afterwards  dis- 
covered; for,  by  the  decree,  the 
Lord  Chancellor,  upon  hearing  the 
exceptions,  and  upon  reading  the 
affidavit  of  H.  Cooke,  and  the  draft 
of  the  articles  therein  referred  to^ 
which  were  admitted  to  be  read  by 
consent  of  all  parties,  declared  that 
the  whole  of  the  sum  of  4700/.  was 
part  of  the  personal  estate  of  the 
testator.  Reg.  Lib.  B.  184,  fo.  1248. 
Note  by  Mr.  Jacob  to  1  Rop.  H.  &  W. 
346. 

(a)  1  Rop.  H.  &  W.  346. 

(b)  1  Swan.  508—521. 

(c)  1  Rop.  H.  &  W.  347. 

(cO  1  M.  &  E.  649;  the  points 
determined  in  the  judgment  in  this 
case  are  more  fully  stated  in  p.  50. 
of  Mr.  Bisset's  treatise  on  Partner- 
ship. 
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the  partnership  trade,  continued  to  be  partnership  capital, 
and  to  have  to  all  intents  and  purposes  the  quality  of 
personal  estate :  and  that,  in  the  case  of  Fereday  t;.  Wight- 
wick  (a),  he  had  no  intention  to  confine  the  principle  to  the 
payment  of  the  partnership  demands.  His  Honour  added 
that  Lord  Eldon  had  on  several  occasions  expressed  such  an 
opinion,  and  that  the  case  of  Townshend  v.  Devaynes  (b) 
was  a  clear  decision  to  that  effect,  and  that  general  con- 
venience required  that  that  principle  should  be  adhered  to. 

12.  But  the  land  will  not  become  personalty  unless  it  is 
purchased  for  the  purposes  of  the  partnership  trade  (c) ; 
nor  will  it  become  personalty,  if,  although  used  for  partner- 
ship property,  it  is  not  necessary  that  it  should  be  sold  for 
the  purposes  of  the  partnership  (cl),  unless  it  has  been 
treated  by  the  partners  as  partnership  property,  (e) 

13.  Where  real  estate  was  purchased  for  the  purposes  of 
a  partnership,  and  paid  for  out  of  the  joint  effects,  but,  by 
the  agreement  between  the  partners,  it  was  to  become  the 
separate  property  of  one  of  them,  to  whom  it  was  conveyed, 
and  he  was  to  be  a  debtor  to  the  partnership  for  the  pur- 
chase-money, his  wife  was  held  intitled  to  dower  of  the 
whole.  (/) 

14.  It  may  happen  from  the  nature  of  the  property  and 
the  different  kind  of  remedies  given  for  the  recovery  of  it, 
that  it  will  be  considered  either  a  real  or  a  personal  inheri- 
tance, at  the  election  of  the  heir,  so  as  to  place  the  widow's 
right  to  endowment  in  his  power. 

15.  Thus  of  a  rent-charge,  the  widow  is  primA  facie  intitled 
to  be  endowed ;  but  if  before  distress  and  avowry  made  her 
husband  die,  and  the  heir  brings  a  writ  of  annuity,  (a  mere 
personal  remedy,)  and  recovers  judgment  in  it,  or  proceed 

(a)  1RU88.&M.45.  (e)  Houghton  v.   Houghton,    11 

{h)  Ana,  p.  382.  Sim.  491 ;  10  Law  J.  N.  S.  810 :  see 

(e)  Randall  v.  BandaD,   7   Sim.  upon  this  subject  CoUjer  h  Bisset 

271,  where  all  the  auUu>rities  were  on   Partnership,   and  Dale  v.  Ha- 

oonsidered.  milton,  Y.  G.  W.  11  Jur.  168. 

{d)  Ckx>k8on  v.  Cookson,  8  Sim.  529.  (/)  Smith  v.  Smith,  6  Yes.  1  Sa 
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no  further  than  filing  a  declaration,  the  heir's  election  is 
bound,  and  the  rent-charge  will  be  converted  into  a  mere 
personal  annuity,  in  which  the  widow  cannot  claim  dower, 
for  the  lands  are  for  ever  discharged  from  the  real  remedy 
by  distress.  But  nothing  short  of  the  heir's  election  in  a 
Court  of  Record,  by  suing  out  this  writ  and  recovery,  or 
declaring  in  the  action,  or  distraining  and  avowing  for  the 
rent,  can  fix  the  nature  of  the  property,  and  determine  the 
widow's  right  to  dower :  so  that  if  before  such  declaration 
or  avowry  by  the  heir,  the  widow  recover  judgment  against 
him  in  a  writ  of  dower,  her  right  to  dower  will  be  unalter* 
ably  established,  (a) 

16.  The  right  to  dower  may  also  depend  on  the  election 
of  a  third  person.  If,  previously  to  the  title  of  dower  at- 
taching,  the  husband  has  by  contract  given  to  the  tenant  or 
another  an  option  of  purchasing  the  estate,  the  exercise  of 
that  option,  either  before  or  after  the  husband's  death,  will 
convert  the  estate  into  personalty,  and  defeat  the  widow's 
right  to  endowment,  (b)  .  And  where  the  widow  has  been 
married  after  January  1st,  1834,  the  exercise  of  that 
option  will  have  the  same  effect  after  the  title  to  dower  has 
attached. 

17.  Where  the  husband  has  exchanged  lands,  the  wife 
will  not  be  dowable  both  of  the  lands  given  and  taken  in 
exchange,  but  she  must  elect  dower  out  of  one  of  the  two 
estates,  (c) 

18.  So  if  a  husband  seised  of  a  rent-charge  in  fee  pur- 
chase the  inheritance  of  the  lands  out  of  which  the  rent 
issues,  the  widow  must  elect  of  which  she  will  be  en- 
dowed, (d) 

19.  And  if  the  husband  make  a  feoffment  in  fee,  reserving 
a  rent,  she  must  elect  to  be  endowed  either  of  the  lands  or 

(a)  Co.  Litt  1446:   Fitz.  N.  B.  (c)  Co.  litt.   Blbi   Perk.  sect. 
152  a  I  Co.  Litt  145.  319  :  F.  N.  B.  149  n. 

(b)  See  7  Ves.  436 :  Townley  v.  {d)  Perk  sect.  320. 
Bedwel],  14  768.591. 
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of  the  rent ;  and  if  she  make  choice  of  the  former,  she  shall 
hold  them  discharged  of  the  latter,  (a) 

20.  But  if  there  be  lord  and  tenant  by  fealty,  and  the 
lord  marries,  and  then  the  tenancy  escheats  to  him,  and  he 
enters  and  dies,  his  widow  cannot  elect  between  the  seig- 
niory and  the  tenancy ;  because  the  seigniory,  by  the  acces- 
sion to  the  lord  of  the  tenancy,  necessarily  became  extinct ; 
and  his  widow  receives  no  injury,  since  she  will  be  entitled 
to  dower  of  the  lands  escheated.  (A) 

21.  If,  however,  all  or  any  part  of  the  lands  had  been 
assigned  to  her  in  dower,  and  they  were  afterwards  i^ 
covered  from  her  by  an  elder  title,  then  the  seigniory  would 
be  revived  for  her,  either  wholly  or  in  part,  according  to  the 
extent  of  her  title  to  dower  in  the  lands  so  recovered  (c) ; 
for  if  this  were  not  so,  the  widow  would  be  deprived  of 
dower  in  toto. 

22.  And  if  the  tenancy,  instead  of  escheating  to  the  lord, 
is  purchased  by  him,  his  widow  shall  elect  whether  she  will 
be  endowed  of  the  seigniory  or  of  the  tenancy,  (d) 

23.  As  the  period  for  the  wife  to  make  election  is  at  her 
husband's  death,  and  not  sooner,  it  has  been  determined, 
that  if  she  and  her  husband  exchange  her  lands  for  others, 
and  then  they  convey  away  by  deed  and  fine  the  lands 
taken  in  exchange,  she  will  nevertheless  be  at  liberty  to 
enter  upon  her  own  estate  after  her  husband's  death,  {e) 

24.  Upon  the  same  principle,  if  the  widow's  rights  to 
dower  attach  upon  two  estates,  but  in  one  of  which  alone 
she  is  intitled  to  be  actually  endowed,  as  in  the  instance  of 
an  exchange,  before  mentioned,  and  she  and  her  husband 
convey  away  by  fine  the  estate  taken  by  him  in  exchange, 
and  die,  his  widow  may  claim  dower  out  of  his  estate  given 
in  exchange ;  because  if  she  had  a  right  to  elect  her  dower 

(a)  Perk.  sect.  324.  (c)  Perk,  sect  320—321. 

(*)  Perk.  sect.  321 :   see  p.  133,  (d)  Perk.  320. 

antey  where  this  subject   is  more  (e)  Anon.  1  Leon.  285. 
fully  explained. 
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out  of  either  of  them,  and  since  the  fine  estopped  her  from 
claiming  it  in  the  one,  she  might  resort  to  the  other,  (a) 

25.  So  if  the  husband  were  seised  in  fee,  and  conveyed 
away  the  estate,  and  then  took  it  back  again  in  fee  or  in 
tail,  the  widow  may  elect  whether  she  will  be  endowed  upon 
the  first  or  second  seisin  (J),  the  exercise  of  which  right 
may  be  of  material  consequence  to  her,  as  will  hereafter 
appear. 

26.  And  if  the  widow  had,  under  the  old  law,  precluded 
herself  of  this  right  of  election  by  joining  in  a  fine  with  her 
husband,  and  he  had  taken  back  the  same  estate  in  fee  or  in 
tail,  she  would  be  entitled  to  dower  of  this  second  seisin,  (c) 

27.  But  the  right  of  election,  which  has  just  been  noticed, 
can  only  be  exercised  where  the  wife  has  been  married  on  or 
before  January  1st,  1834 ;  the  dower  of  a  wife  married  after 
that  time  being  defeated  by  her  husband's  alienation,  (d) 

(a)  See  Dyer,  358  6.  (c)  Note  5  to  Co.  Litt  33. 

{b)  Co.  Litt,  33.  (<0  See  3  &  4  W.  4.  c.  105, 
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SECTION   IIL 

WHAT  ESTATES,   AS  TO  QUANTITY  AND  QUALITY,   ARE  SUBJECT 

TO   DOWER. 


1.  No  dower  of  reversum  on  estate 

for  life. 

2.  Nor  of  rent  reserved  upon  grant 

of  estate  for  life. 
8.  But  dower  attaches  on  surren- 
der  of  life  estate. 

4.  Instance  of  Ufe  estate  preceding 

fee  not  preventing  dower, 

5.  Effect  of  suspension  ef  freehold 

in  rentSf  ^c. 

6.  No  dower  of  reversion  or  re- 

mainder    upon    vested   estate 
taU. 

8.  Widow  dowable    where    estate 

tail  contingent^  and  never  vests. 

9.  Or  where  contingent  remainder 

in  tail  destroyed. 

11.  Effect  ofS  4-  9  Fm?.  c.  106. 

12.  Where  husband  tenant  in  tail 

after  possibUity  of  issue  extinct 
with  remainder  in  fee. 

13.  Dower  attaches  on  limitation  in 

fee  in  default  of  appointment. 

14.  But    defeated    by    exercise    of 

power. 

15.  No  dower  of  estate    in  joint 

tenancy^  unless  husband  sur^ 
vives. 

16.  Effect   of  severance    of  joint 

estates. 

17.  Dower  of  estate  in  common  or 

in  coparcenary. 
19.  Dower  not  prevented  by  inter' 

vention  of  chattel  interest. 
21.   Widow  dowable  subject  to  lease, 

and  entitled  to  third  of  rent 
23.  Effect  where  term  satisfied. 


25. 


26. 

27. 

28. 
29. 


30. 
31. 


33. 
38. 
39. 
40. 


41. 


42. 
43. 

44. 
48. 
51. 


Where  mortgage  iertny  widow 
must  keep  down  a  third  part 
of  interest. 

Liable  to  pay  whole  debt,  or  be 
foreclosed. 

Widow's  right  to  be  reimbursed 
where  she  has  paid  debt. 

Mr.  Jacobus  remarks. 

Dower  attaches  where  dense  to 
executors  for  payment  Kf  iebtSf 
semble. 

Or  estate  subject  to  statute  mer' 
chant,  ^e. 

Effect  of  husbands  tortious  con- 
veyance where  his  estate  for 
life  or  years  only. 

Widow  dowable  of  defeavhU 
estate  during  its  cofUinuance. 

Dower  of  estate  tail,  though  de- 
termined. 

Whether  dower  of  rent  in  tail 
which  has  determined 

Widow  must  pay  one-third  of 
rent  reserved^  though  extinctj 
to  donor* 

But  widow  of  donor  not  entitled 
to  rent  where  estate  taU  de- 
termined. 

Widow  dowable  as  against  lord 
by  escheat. 

Widow  not  dowable  of  deter- 

'  minable  estate^  semble. 

No  dower  where  husbands  seism 
defeated  by  condition. 

Or  by  title  existing  before  mar- 
riage. 

Effect  where  two  widows  dowabU. 
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57.  Widow  under  old  law  not  dow* 

able  of  trust  estate, 

58.  Origin  of  rule;  Mr.  Jacolfs  re- 

marks, 

59.  Rule  applies  without  reference 

to  circumstances  under  which 
legal  estate  outstanding, 

60.  Whether   conveyance   in   trust 

privately  made  by  husband 
before  marriage  will  bar 
dower, 

61.  No  dower  of  equitable  estcUe  in 

copyholds, 

62.  Estate  agreed  to  be  purchcuedy 

or  money  to  be  invested  in 
land. 

63.  Widow  dowable  where  equitable 

merges  in  legal  estate. 


64.  Effect  where  legal  and  equitable 
estates  not  commensurate. 

66.  Widow  now  dowable  of  equitable 

estates. 

67.  Widow  not  dowable  under  old 

law,   where  husbands   estate 
mortgaged  in  fee. 

68.  Widow  of  trustee  or  mortgagee 

in  fee  dowable  at  law,  but  wUl 
be  restrained  by  equity. 

70.  Effect  of  contract  by  husband 

for  sale  of  his  estate. 

71.  Dower  of  estate   borrowed  to 

suffer  recovery. 

72.  Where  alleged  trustee  is  owner 

of  estate. 

73.  Bargain  and  sale  enrolled  after 

husbands  death.  : 


1.  As  the  husband  must  be  seised  of  or  intitled  to  the 
entire  inheritance  at  some  time  during  the  marriage,  the 
wife  will  not  be  intitled  to  dower  of  a  reversion  or  re- 
mainder. 

2.  Thus,  if  a  man  demise  his  estate  to  a  person  for  life, 
reserving  to  himself  and  heirs  a  rent,  and  then  marry,  and 
die  before  the  lessee,  his  widow  will  not  be  intitled  to  dower 
either  of  the  reversion  or  of  the  rent :  not  of  the  reversion, 
because  the  husband  had  no  legal  seisin  of  the  freehold 
during  the  marriage ;  nor  of  the  rent,  because  it  partook  of 
the  nature  of  the  estate  out  of  which  it  was  reserved,  and  the 
husband  had  only  a  freehold  interest  in  the  rent,  although  it 
might  descend  to  his  heirs,  (a) 

3.  But  if  the  lessee  regrant  the  lands  to  the  husband-lessor 
and  his  heirs,  or  the  heirs  of  his  body,  for  his  the  lessee's 
life,  and  then  the  husband  dies,  living  the  lessee,  the  widow 
will  be  intitled  to  dower:  because  the  regrant  amounted 
to  a  surrender  of  the  lessee's  life-estate,  and  let  in  the  re- 


(a)  Co.  Litt.  32 :  1  Boll  Abr.  676,  pL  40 :  Darcy  v.  Blake,  2  Sch.  k 
Lef.  387. 
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version,  so  that  the  husband  became  seised  of  the  entire 
freehold  and  inheritance  of  the  premises  during  the 
marriage,  (a) 

4.  An  instance  may  occur  of  an  estate  for  life  preceding 
the  limitation  of  the  fee  to  the  husband  not  preventing  the 
attachment  of  the  widow's  right  to  dower.  This  case  depends 
upon  the  doctrine  that  a  married  woman  may  dissent  after 
her  husband's  death  to  any  estate  given  to  her  during  the 
marriage ;  by  which  dissent  the  gift  is  as  if  it  had  never  been 
made.  If,  therefore,  lands  be  given  to  husband  and  wife, 
and  to  the  heirs  of  the  husband,  the  wife  wiU  be  intitled  to 
dower  if  she  dissent  to  the  gift  of  her  life-estate ;  and  then 
her  husband  will  be  considered  as  solely  seised  of  the  freehold 
and  inheritance  ah  initio,  {b)  And  it  seems  that  the  widow's 
disclaimer  by  deed  will  be  sufficient,  (c) 

5.  Where  the  freehold  of  the  husband  in  seignories,  rents, 
commons,  and  the  like,  is  suspended  during  the  marriage, 
the  husband,  having  neither  seisin  in  fact,  nor  seisin  in  law, 
of  the  entire  inheritance,  a  title  to  dower  cannot  arise,  {d) 

6.  As  in  general  the  intervention  of  a  life  estate  will 
exclude  dower  of  the  reversion  or  remainder  in  fee  in  the 
husband,  unless  such  freehold  interest  determine  before  his 
death ;  h  fortiori  if  the  intervening  interest  be  a  vested 
estate  tail,  the  wife  will  be  excluded  unless  such  estate 
expire  during  the  marriage. 

7.  Thus,  if  lands  be  given  to  the  husband  for  life,  re* 
mainder  to  A  in  tail,  remaind^  to  the  husband  in  fee,  and 
the  husband  dies,  living  A,  the  widow  will  not  be  dowable ; 
for  her  husband  was  intitled  to  an  estate  of  inheritance  only, 
expectant  upon  the  estate  tail,  which  is  a  seisin  insufficient 
to  create  dower,  {e)    It  would  have  been  otherwise  if  the 

(a)  1  Roll.  Abr.  677,  pL  25.  (d)  Co.  Litt  32. 

Ih)  Perk.  sect.  352,  353 :  3  Rep.  (e)  Perk,  sect  385  :  1  RoIL  Abr. 
27  b.  677,  pL  15. 

(e)  See  TownBon  «.   Tickell,  3 
Barn,  h  Aid.  31. 
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tenant  in  tail  had  died  without  issue  before  the  husband,  for 
then  the  husband  would  have  been  seised  of  the  freehold  and 
inheritance  during  the  marriage,  (a) 

8.  In  the  above  instance  the  estate  tail  was  vested.  But 
Mr.  Roper  (b)  lays  it  down,  that  if  the  estate  in  fee  depend 
upon  a  contingent  remainder  in  tail,  which  never  vests,  the 
widow  will  be  intitled  to  dower,  because  her  husband  was 
seised  of  the  inheritance  during  the  coverture,  subject  only 
to  be  defeated  by  the  vesting  of  the  tenancy  in  tail,  which 
never  happened.  Mr.  Jacob  remarks  (c)  that  the  contrary 
is  said  to  have  been  ruled  in  Cordal's  case  (d) ;  but  that 
the  weight  of  the  authorities  is  in  fietvour  of  Mr.  Roper's 
position,  (e) 

9.  The  result  would  have  been  the  same  under  the  old 
law  if  such  contingent  remainder  in  tail  had  been  destroyed 
by  the  descent  of  the  inheritance  upon  the  tenant  for  life.  (/) 

10.  Thus,  in  the  case  of  Hooker  v.  Hooker  (^),  where 
lands  were  given  to  A  and  his  wife  for  their  lives,  remainder 
to  their  son,  B,  for  life,  remainder  to  his  first  and  other  son  and 
sons  in  tail,  with  remainder  to  A  in  fee.  A  and  his  wife 
died,  living  B,  who  afterwards  died,^  without  ever  having  a 
son,  and  leaving  a  widow.  She  was  held  to  be  intitled  to 
dower ;  for  upon  the  death  of  A  and  hds  wife,  the  fee-simple, 
which  was  limited  to  A,  descended  upon  B,  his  son  and  heir^ 
the  effect  of  which  was  to  merge  B's  particular  estate  for  life, 
and,  consequently,  to  destroy  the  contingent  remainder  in  tail 
depending  upon  it ;  so  that,  during  the  marriage,  B  became 
actuallv  seised  of  the  freehold  and  inheritance  in  the  lands^ 

11.  But  now,  as  it  has  been  noticed  (A),  by  the  8  &  9  Vict. 

(a)  Perk,  sect  337.  cases  in  which  the  devolution  of  the 

(b)  1  Rop.  H.  &  W.  362.  fee  upon  the  particular  tenant,  would 

(c)  1  Rop.  H.  &  W.  362  n.  and  would  not  have  destroyed  the 
{d)  Cro.  Eliz.  315.  contingent  remainders. 

(e)  See  Hooker  v.  Hooker,  cited  (g)  Hooker  v.  Hooker,  Rep.  Temp. 
post:  Park  on  Dower,  p.  61,  ei  Hardw.  13;  2  Bam.  K.B.  200,232, 
M€q.  279. 

(/)  See  ante,  p.  129,  as  to  the         (A)  ArUe^  p.  130, 
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c.  106,  contingent  remainders  will  take  effect,  notwithstanding 
the  merger  of  the  preceding  life  estate. 

12.  If  husband  and  wife  be  tenants  in  special  tail,  with 
remainder  to  the  right  heirs  of  the  husband,  and  the  wife  die 
without  issue,  and  then  her  husband  marries  again,  and  dies, 
his  second  wife  will  be  intitled  to  dower,  because  her 
husband,  upon  the  death  of  his  first  wife  without  leaving 
issue,  became  tenant  in  tail  after  possibility  of  issue  extinct, 
viz.,  for  his  life ;  which  estate,  meeting  with  the  remainder 
in  fee  in  him,  became  merged  in  it,  by  which  means  the 
husband  was  actually  seised  of  the  freehold  and  inheritance 
of  the  premises  during  the  marriage ;  which  seisin  intitled 
his  second  wife  to  dower,  (a) 

13.  If  an  estate  be  limited  to  such  uses  as  the  husband 
shall  appoint,  and  in  default  of  appointment  to  him  in  fee,  it 
is  settled  that  he  is  seised  of  the  inheritAnce  until  he  exercise 
the  power.  (6)  His  widow,  therefore,  will  be  intitled  to 
dower  if  the  power  remain  unexecuted. 

14.  Whether  the  exercise  of  the  power  of  appcxntment  by 
the  husband  will  defeat  his  wife's  right  of  dower,  b  a  question 
which  was  formerly  the  subject  of  much  discussi<m.  It  is 
now  settled  (c),  in  conformity  with  the  opinion  intimated  by 
Lord  Eldon  (d)^  that  the  inheritance  vests  in  the  appointee, 
discharged  from  the  right  of  dower. 

15.  Of  an  estate  holden  by  the  husband  in  joint-tenancy, 
his  widow  will  not  be  intitled  to  dower  if  he  die  before  the 
other  joint-tenant;  because  the  surviving  joint-tenant  ckimfl 
paramount  the  widow's  title,  viz.,  by  survivorship  under  the 
original  conveyance.  If,  therefore,  lands  be  given  to  two 
men,  and  to  the  heirs  of  their  two  bodies  begotten,  and  one 

(a)  I  Roll.  Abr.  677,  pi.  la  (c)  Raj  9.  Fung,  5  Madd.  310; 

(6)  Cunningliam  r.  Moody,  1  Yes.  5  Barn.  &  Aid.  561 :   Moreton  v. 

Sen.  174:    Smith  v.  Camelford,  2  Lees,   cit  ib. :   and  2   Sugden   on 

Yes.  Jun.  698  :  Doe  v.  Martin,  4  T.  Powers,  p.  33,  7th  ed. 
R.  39  :  Doe  v.  Weller,  7  T.  R.  478 :         ((f)  10  Yea.  266. 
see  also  10  Yes.  263.  265. 
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dies  in  the  lifetime  of  his  companion,  leaving  a  widow,  she 
will  not  be  intitled  to  dower,  for  her  right  to  dower  is  ex- 
eluded  by  the  jus  accreacendi  of  the  surviving  joint-tenant,  (a) 

16.  A  severance  of  the  jointure  by  the  husband  by  an  act 
which  at  the  same  time  passes  the  fee  of  his  moiety  wiU  not 
intitle  his  widow  to  dower. 

Thus,  if  the  husband  and  another  person  be  joint-tenants 
in  fee,  and  he  make  a  feofiment  of  his  moiety,  and  die,  his 
widow  will  not  be  intitled  to  dower,  neither  in  respect  of  the 
old  estate,  because  the  husband  was  not  solely  seised  of  it, 
nor  of  the  new  estate,  because  it  never  vested  in  him.  (b) 

n.  But  the  widows  of  tenants  in  common  or  coparceners 
may  claim  dower,  since  tenants  in  common  and  coparceners 
have  several  inheritances  which  descend  to  their  respective 
heirs ;  so  that  a  title  to  dower  necessarily  arises  out  of  the 
seisins  of  their  husbands,  (c) 

18.  In  Rejmard  v.  Spence  (d),  where  the  widow  of  a  tenant 
in  common  had  concurred  in  a  partition  of  the  estate,  and 
had  released  the  moiety  allotted  to  the  other  tenant  in  com- 
mon from  her  dower,  it  was  held  that  she  was  intitled  to 
dower  out  of  the  entirety  of  the  other  moietyi 

19.  We  have  seen  that  the  intervention  of  an  estate  for 
life  will  in  general  prevent  a  title  to  dower  arising  from 
the  widow.  If,  however,  the  interposed  estate  be  merely  a 
chattel  interest,  as  such  an  interest  will  not  prevent  the 
union  of  the  freehold  and  the  inheritance  in  the  husband,  his 
widow  will  be  intitled  to  dower. 

20.  Thus,  if  the  husband  be  seised  for  life,  remainder  to 
A  for  a  term  of  years,  remainder  to  himself  in  fee  or  in  tail ; 
or  if  at  the  time  of  the  marriage  the  estate  be  subject  to  any 
other  chattel  interest,  his  widow  will  be  intitled  to  dower, 
subject  to  those  interests,  (e) 

(a)  Ck>.  lift.  30:  Litt.  sect  35:        {d)  4  Beav.  103. 

Perk.  sect.  384.  (e)  Bates  v.  Bates,  1  Lord  Raym. 

(b)  Co.  Litt.  31  b.  326, 

(c)  Litt.  sect.  45. 

z  4 
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21.  If  the  husband,  previously  to  his  marriage,  demise 
his  lands  for  a  term  of  years  without  a  rent,  his  widow  will 
be  intitled  to  endowment  of  the  reversion,  with  a  stay  of  ex- 
ecution during  the  term.  And  if  he  reserve  a  rent  upon  the 
lease,  his  widow  will  be  intitled  to  dower  of  a  third  part  of  it 
as  incident  to  the  reversion,  (a) 

22.  So  also,  if  the  husband's  estate  be  subject  to  a  mort- 
gage for  a  term  of  years  at  and  during  the  marriage,  the 
widow's  right  of  dower  will  attach  to  the  reversion  upon  the 
expiration  of  the  term,  and  not  sooner* 

23.  Where  the  mortgage  was  satisfied  at  law,  but  the 
term  was  subsisting,  the  widow  was  intitled  in  equity  as 
against  her  husband's  heir  or  devisee  to  a  removal  of  the 
legal  impediment  of  the  outstanding  term,  and  to  be  imme- 
diately endowed,  (ft) 

24.  But  the  law  as  to  satisfied  terms  has  been,  as  we  have 
seen,  altered  by  a  late  enactment,  (c) 

25.  If  the  mortgage  be  a  subsisting  charge  at  the  hus- 
band's death,  although  the  widow  will  be  intitled  to  im- 
mediate endowment  of  the  reversion,  yet  it  is  upon  the  terms 
of  keeping  down  a  third  part  of  the  interest. 

26.  The  widow  is,  however,  liable  to  be  called  upon  for 
the  payment  of  the  whole  debt,  or  to  be  foreclosed,  (d) 

27.  Mr.  Roper  observes  (e)  that  "if  she  discharge  the 
demand  she  will  be  at  liberty  to  hold  the  estate  until  she  be 
reimbursed  what  she  paid  beyond  her  proportion  as  tenant 
for  life  of  a  third  part  of  the  lands.  (/)  That  proportion,  by 
the  old  rule,  was  a  third  of  the  principal;  but  according 
to  the  modern  rule  now  established  in  regard  to  the  pro- 

(a)  1  RoU.  Abr.  678,   pi.  7-8  :  (e)  I  Rop.  H.  &  W.  872. 

Co.  Litt.  32 :   Stoughton  v.  Leigh,  1  (/)  Palmes  v.  Danbj,  Pre.  Ch. 

Taunt.  Rep.  402,  siBtedsuprd,  p.  330.  137  :    Hamilton  v.  Mohan,  1  P.  W. 

(6)  Hitchin  v.  Hitchin,  Pre.  Ch.  1 18 :    Williams  v.  Wray,  Pre.  Ch. 

133  :  Ward  v.  Dudley,  Pre.  Ch.  241.  151 ;  1  P.  W.  137 :  Squire  v.  Comp- 

(c)  Ante,  p.  143.  ton,  2  Eq.  Ca.  Ab.  387 ;  9  Vin.  Ab. 

(«0  See  Jones  v.  Griffith,  2  Coll.  227. 
N.  C.  207. 
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portions  of  fines  to  be  contributed  by  tenants  for  life  and  the 
persons  in  remainder  upon  renewals  of  leases,  it  is  presumed 
that  the  amount  of  her  contribution  will  depend  upon  the 
value  of  her  life,  in  estimating  which  her  age,  &c.  are  to  be 
considered."  (a) 

28.  "  But,"  as  Mr.  Jacob  remarks,  "  the  rule  of  contribution 
to  fines  paid  on  renewal  does  not  apply  to  mortgages,  with 
respect  to  which  the  tenant  for  life  contributes  only  the  interest 
for  his  life,  (b)  And  by  analogy  it  seems  that  if  a  dowress 
pays  off  the  mortgage  and  is  afterwards  redeemed,  she  will 
be  charged  in  the  account  with  one-third  of  the  interest,  and 
will  be  allowed  one-third  of  the  rents  and  profits,  and  that 
she  will  hold  the  share  which  will  be  assigned  to  her  subject 
to  the  payment  of  one-third  of  the  interest  during  her  life. 
This  is  of  course  upon  the  supposition  that  the  husband's 
personal  estate  is  either  not  liable  or  not  sufficient  to  exonerate 
bis  real  estate  from  the  mortgage."  And  this  appears  to  be 
the  correct  view  of  the  point,  (c) 

29.  Where  a  man  devised  his  estate  to  his  executor  for 
the  payment  of  debts,  and  after  the  discharge  of  them,  to  his 
son  in  tail ;  the  son  married  and  died  before  the  debts  were 
paid,  leaving  a  widow ;  it  was  held  that  she  should  have 
dower  (e2),  because  the  interest  in  the  executor  was  merely  a 
chattel,  (e) 

30.  Upon  the  same  principle  it  is  presumed,  that  if  the 
inheritance  is  subject  to  a  statute-merchant,  statute-staple,  or 
to  an  elegit,  the  wife's  dower  will  attach,  since  those  estates 
are  but  chattel  interests.  (/) 

31.  In  some  cases  under  the  old  law,  when  tortious  con- 
veyances could  be  made  (g)j  the  widow  was  entitled  to  dower 

(a)  White  v.  White,  9  Ves.  554.  {d)  Hitchens  v.  Hitchens,  2  Vera. 

lb)  9  Ves.  560 :  5  Ves.  107.  403 ;  Prec.  in  Ch.  133 ;  2  Freem. 

(c)  See  2  Pow.  Mortgages,  681,  311. 

690  a.  ei  seq^  and  a  note  to  Watkin*s  {e)  Co.  Litt  42. 

Principles    of    Conveyancing,     by  (/)  Ibid. 

Morley,  Coote,  and  Coventry,  p.  206,  {g)  See  ante,  p.  155. 
7th  ed. 
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where  the  husband  was  in  fact  seised  oi  an  estate  for  life  or 
possessed  for  years  only.  This  occurred  when  he  made  a 
tortious  conveyance,  as  a  feoffment  in  fee.  Here  the  widow 
was  entitled  to  dower  against  the  feoffee  and  his  heirs  (a), 
for  the  feoffee  by  accepting  the  conveyance  admitted  that  the 
husband  was  seised  in  fee  and  intitled  to  pass  the  estate,  and 
was  estopped  from  showing  that  the  husband  had  a  less 
estate  (b)  :  however,  as  against  the  persons  lawfully  intitled 
to  the  lands,  upon  the  expiration  of  the  husband's  life  estate 
or  term  for  years,  the  widow  could  claim  dower,  since  they 
were  not  prevented  from  showing  what  interest  her  husband 
had  in  the  premises.  Her  title  to  dower,  therefore,  could 
continue  no  longer  than  whilst  the  estate  of  the  feoffee  was 
permitted  to  endure. 

32.  The  widow,  however,  was  not  intitled  to  dower,  where 
the  lessee,  by  acceptance  of  the  lease,  did  not  necessarily 
admit  a  fee  in  the  husband,  as  where  the  husband,  tenant 
for  life,  granted  a  lease  pur  autre  vie.  (c) 

33.  The  like  principle  which  intitles  the  widow  of  a 
husband,  tenant  for  life  or  for  years,  to  endowment  upon  a 
defeasible  estate  of  inheritance  created  and  passed  by  his 
feoffment  to  his  feoffee,  also  intitled  the  widow  of  the  feoffee 
to  dower  against  his  heir,  so  long  as  such  defeasible  estate  is 
allowed  to  continue. 

34.  In  other  instances,  if  a  husband  become  seised  of  a 
defeasible  estate  of  inheritance,  his  widow  will  be  intitled  to 
dower  during  its  continuance. 

35.  Thus,  if  husband  and  wife,  lessees  for  their  lives, 
surrender  the  estate  to  the  person  in  reversion,  whereby  the 

(a)  Taylor's  case,  cited  1  Sir  W.  (b)  See  Henley  v.  Webb,  5  MadcL 

Jones,  317 :  in  Bro.  Ab.  tit.  Dower,  407. 

fo.  235  b.  pi.  30,  it  is  stated  that  in  (c)  Boll.  Ab.  tit.  Dower,  p.  676, 

such  a  case  the  widow  should  not  pL  45,  on  the  authority  of  the  Year 

have  dower :  but  this  must  be  un-  Book,  3  Hen.  4. 6. 
derstood   to  apply  as  against   the 
persons  in  remainder  or  reversion. 
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husband's  life  interest  is  merged,  and  that  of  his  wife  is  also 
merged  sub  modOy  i.  e.  subject  to  her  election  after  her 
husband's  death ;  although  the  actual  seisin  of  the  husband 
of  the  freehold  and  inheritance  by  the  surrender  is  defeasible 
by  the  wife  after  her  husband's  decease,  yet  if  the  rever- 
sioner die  before  the  husband  or  his  wife's  election,  the 
widow  of  the  reversioner  will,  in  the  interim,  be  intitled  to 
dower,  {a) 

36.  So  also,  if  a  tenant  for  life  surrender  or  grant  his 
estate  to  the  husband  (the  reversioner),  defeasible  upon  a 
subsequent  condition,  the  reversioner's  widow  will  be  intitled 
to  be  endowed  until  the  condition  be  broken,  {h) 

37.  So  if,  under  the  old  law,  tenant  in  tail  had  conveyed 
his  estate  by  fine  to  A  and  his  heirs,  A's  widow  would  have 
been  intitled  to  dower  so  long  as  the  estate  tail  continued, 
for  the  issue  in  tail  were  barred  by  the  fine ;  but  on  failure 
of  issue,  the  persons  in  remainder  would  be  intitled  to  the 
estates  discharged  from  the  widow's  title  to  dower,  (c) 

38.  So  favourably  disposed  is  the  law  to  the  title  of 
dower,  that  although  the  dowable  estate  naturally  deter- 
mine, it  will  be  considered  still  to  subsist,  in  order  that  the 
widow  may  hold  her  dower  out  of  it  during  her  life.  Thus, 
if  the  husband  be  donee  in  tail  and  die  without  issue,  by 
which  event  the  estate  tail  is  naturally  determined,  and  the 
donor  enters,  yet  the  husband's  widow  will  be  intitled  to 
dower  of  a  third  part  of  it.  {d) 

39.  Mr.  Jacob  observes  (e),  that  in  Chaplin  v.  Chaplin  (/), 
it  was  said  that  this  rule  would  not  apply  to  the  case  of 
a  rent  created  de  navoj  and  granted  to  the  husband  in  tail 
without  remainders  over ;  but  that  upon  his  death  without 
issue,  his  widow  would  not  be  endowed.  This  distinc- 
tion is,  however,  considered  by  him  as  very  questionable,  (g) 

(a)  1  RoU.  Abr.  677,  pi.  30.  {e)  1  Rop.  H.  &  W.  376  n. 

(b)  Ibid.  pi.  20.  (/)  3  P.  W.  230. 

(c)  Seymor's  case,  10  Rep.  95  b.  (g)  See  Co.  Litt.  30  a.  n.  2 :  Jenk. 
96.  p.  5  :  Park  on  Dower,  159. 

(d)  Perk,  sect  317. 
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40.  If  a  rent  were  reserved  upon  a  grant  in  tail,  the  widow 
will  be  liable  to  pay  a  third  of  its  amount  to  the  donor  or 
his  heirs  ;  for  although  it  became  extinct  upon  the  death  of 
the  tenant  in  tail  without  issue,  justice  required  that  if  a 
third  part  of  the  estate  out  of  which  it  was  payable  was 
continued  in  favour  of  the  widow  for  her  life,  one-third  of 
the  rent  should  have  the  like  continuance  in  favour  of  the 
donor  and  his  heirs,  (a) 

41.  "But,"  as  Mr.  Roper  remarks  (6),  "a  distinction 
must  be  made  between  the  widow  of  the  donee  in  tail  and 
the  widow  of  the  donor:  accordingly,  if  in  the  case  last 
stated  the  question  had  been,  whether  the  widow  of  the 
donor  should  have  dower  out  of  the  rent  which  had  become 
extinct  by  the  death  of  the  donee  in  tail  without  issue,  the 
correct  answer  would  be,  that  she  was  not;  because  there 
was  no  person  in  existence  who  could  be  called  upon  to  pay 
any  rent ;  and  in  lieu  of  dower  of  such  rent  the  donor's 
widow,  upon  the  determination  of  the  estate  tail,  became 
dowable  of  the  estate  itself,  of  which  in  that  event  he  be- 
came seised  in  fee."  (c)  "  And,"  as  Mr.  Jacob  adds  (d),  "  if 
the  estate  tail  determines  after  the  husband's  death,  the 
wife's  dower  of  the  rent  will  cease ;  and  it  seems  that  she 
will  not  be  endowed  of  the  land,  her  husband  not  having 
been  seised  of  it  during  the  coverture.  And  so  if  the  grant 
contained  a  clause  of  re-entry  for  nonpayment  of  the  rent, 
and  after  the  husband's  death  the  heir  entered  under  this 
clause,  it  seems  that  the  wife  would  not  be  endowed."  (e) 

42.  If  the  husband  be  seised  in  fee,  and  die  without  heirs, 
the  wife  will  be  entitled  to  dower,  as  against  the  lord  by 
escheat.  (/) 

43.  The  next  point  for  consideration  is  the  wife's  title  to 


(a)  Co.  Litt.  241 :  Perk.  sect.  431 :  (e)  Perk.  317. 

Plow.  155.  (/)  Jenk.  p.  5  :  Bro.  Dower,  64 : 

(b)  1  Hop.  H.  k  W.  376.  1  Eden.  193 :  aee  Watkins  on  Copy- 

(c)  Fitz.  N.  B.  149.  (G.)  holds,  vol.  2.  p.  85. 
(cO  1  Rop.  H.  k  W.  377  n. 
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dower  after  the  estate  of  her  husband  has  determined, 
before  its  natural  expiration,  by  the  happening  of  an  event 
particularly  mentioned  in  the  instrument  creating  it,  but 
without  disturbing  or  over-reaching  his  prior  seisin;  an 
instance  of  which  may  occur,  if  A,  being  seised  of  lands  in 
fee,  covenant  to  stand  seised  to  the  use  of  himself  and  his 
heirs,  until  C,  his  middle  son,  take  a  wife,  and  afterwards  to 
the  use  of  G  and  his  heirs.  Now,  should  A  die,  and  the 
lands  descend  to  B  his  heir,  who  also  dies  leaving  a  widow, 
and  then  C  marries,  it  seems  that  the  widow  of  B,  the  heir 
of  A,  will  not  have  dower ;  because  the  estate  of  B  deter- 
mined by  express  limitation  or  provision  made  in  the  instru- 
ment before  her  title  to  dower  commenced,  and  therefore 
her  dower,  which  was  derived  out  of  B's  seisin,  could  not 
continue  longer  than  the  original  estate.  The  very  case 
came  before  the  Court  TV.  8  Car.  Rot  1343,  but  no  judg- 
ment was  given,  the  Court  having  been  equally  divided  in 
opinion,  (a) 

44.  The  widow  will  not  be  intitled  to  dower  when  the 
seisin  of  the  husband  is  defeated  by  a  condition  annexed  to 
the  grant;  for  if  the  donor  enter  for  a  breach  of  it,  the 
husband  is  considered  as  never  having  1>een  seised  at  all ; 
the  donor  is  in  of  his  original  estate,  which  over-reaches 
and  defeats  all  the  rights,  &c.  which  attached  to  the  inter- 
mediate seisin  of  the  husband,  one  of  which  was  his  widow's 
right  to  dower. 

45.  Thus,  if  husband  feoffee  or  releasee  in  fee  upon  con- 
dition marry,  and  the  feoffor  or  releasor  enter  for  a  breach 
of  it,  and  then  the  feoffee  dies,  his  widow  will  not  be  intitled 
to  dower ;  because  the  entry  of  the  feoffor  or  releasor  de- 
feated the  seisin  of  the  feoffee  or  releasee  in  toto^  and  all 
rights  appendant  or  incident  to  it.  (b) 

46.  The  result  is  the  same  when  the  condition  is  annexed 
by  implication  of  law.     Accordingly,  if  there  be  father  and 

(a)  See  an^,  p.  135,  and  Appendix  (6)  Go.  Litt  201,  202:  Perk. 
Noe.5&6.  sect  311,  312. 
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son,  and  the  father  being  seised  in  fee  simple  of  an  estate 
give  it  in  exchange  to  a  stranger  for  another  estate,  and 
then  dies, — the  son  afterwards  marries  and  enters  upon  the 
estate  taken  in  exchange;  but  the  stranger  being  evicted 
enters  upon  the  estate  given  by  him  in  exchange  to  the 
father.  Under  these  circumstances,  the  widow  of  the  son 
will  not  be  intitled  to  dower  of  this  last  estate ;  because  the 
son's  seisin  was  entirely  defeated  upon  the  eviction  of  and 
entry  by  the  stranger,  in  consequence  of  the  implied  condi- 
tion annexed  to  all  exchanges,  that  if  either  party  be  evicted 
of  the  thing  received  in  exchange  through  the  defect  of  the 
other's  title,  he  shall  return  to  the  possession  of  his  own ; 
and  this  has  relation  to  the  period  of  making  the  ex- 
change, (a) 

47.  This  principle  explains  the  rule  why  a  widow  shall 
not  be  endowed  of  land  given  and  taken  in  exchange  by  her 
husband  during  the  marriage  (b) ;  of  both  of  which  her 
husband  was  seised,  and  to  both  of  which  her  dower  at- 
tached :  for  if  she  were  allowed  dower  out  of  both  estates, 
and  endowed  of  them  accordingly,  then,  so  soon  as  her 
dower  was  assigned  out  of  her  husband's  lands  given  in 
exchange,  her  endowment  of  those  which  were  accepted  by 
him  in  that  transaction  would  be  defeated  by  the  entry  of 
the  owner  of  them  previously  to  the  exchange,  under  the 
implied  condition  annexed  to  exchanges  by  the  law ;  so  that 
the  widow  could  not  possibly  enjoy  permanent  dower  in  both 
estates.  The  law,  therefore,  in  order  to  protect  her  against 
improvident  exchanges  by  her  husband  out  of  his  lands, 
which  might  be  injurious  to  her  right  to  dower,  permits  her 
election  to  endowment  out  of  either  of  the  estates  given  or 
accepted  in  exchange,  but  does  not  allow  her  dower  out  of 
both. 

48.  And,  in  all  other  cases,  if  the  husband's  seisin  be 
defeated  by  a  lawful  title  existing  prior  to  the  marriage,  his 

(a)  Perk,  sect  309.  (&)  Co.  Litt  Sib:  see  p. 585.  anH 
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wife's  initiate  title  to  dower  will  determine  with  it ;  for  when 
tbe  person  so  intitled  recovers  the  estate,  it  will  have  rela*- 
tion  back  beycxid  the  marriage,  and  be  attended  with  the 
like  consequences  as  the  entry  of  a  donor  for  a  condition 
broken. 

49.  Thus,  if  two  coparceners  make  partition  of  their  estate* 
and  the  one  marries,  and  the  other  is  impleaded  in  respect 
<^  his  allotted  share,  and  he  prays  in  aid  the  other  copar- 
cener, who  joins  with  him;  if  judgment  be  pronounced  for 
the  demandant  against  the  tenant  for  the  share,  and  that  the 
tenant  shall  have  pro  rata  of  the  part  which  remained  in  the 
possession  of  his  companion  the  husband's  coparcener,  and 
the  husband  dies,  his  widow  will  not  be  intitled  to  dower  of 
that  which  was  recovered  from  her  husband  pro  rata ;  be- 
cause the  recovery  has  relation  to  the  death  of  the  common 
ancestor,  aiid  consequently  the  husband's  seisin  of  it  is  de- 
feated by  a  title  prior  in  time  to  the  marriage,  (a) 

50.  So,  also,  if  tenant  in  tail  discontinue  in  fee,  and  then 
marries,  and  either  disseises  or  takes  back  the  estate  from 
the  discontinuee  to  himself  and  wife  in  tail  or  in  fee,  and  dies 
seised,  leaving  issue,  —  his  widow  will  not  be  intitled  to 
dower ;  because  the  issue  in  tail  is  remitted,  which  defeats 
ab  initio  the  estate  of  which  the  husband  was  seised,  together 
with  the  right  to  dower  that  attached  to  it.  (b)  Again,  if 
the  husband  being  tenant  in  tail  general  make  a  feojQTment  in 
fee,  and  retake  an  estate  to  himself  and  his  wife  in  special 
tail,  and  then  his  wife  dies,  and  he  marries  again,  and  has 
issue,  and  dies, — ^his  second  wife  will  not  be  dowable  of  those 
lands ;  because,  by  the  remitter  of  the  issue  to  the  general 
tail,  the  seisin  of  her  husband  in  special  tail,  which  alone  he 
had  during  the  second  marriage,  was  totally  defeated  (c),  as 
in  the  preceding  case. 

51.  So,  also,  if  there  be  a  grandfather,  father,  and  son,  and 

(a)  Perk,  sect  310.  (c)  Perk.    sect.   302:    Co.  Litt. 

(*)  Flt«.  N.  B.  149  (F.) :  Co.  Idtt     81  *. 
31  i:  Dyer,  41  a. 
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the  grandfather  being  seised  of  three  acres  of  land  in  fee, 
marries  and  dies,  upon  which  the  lands  descend  to  the  father, 
who  dies  either  before  or  after  entry,  leaving  a  widow  intitled 
to  dower,  and  then  the  son  enters  and  endows  his  grand- 
mother of  one  acre,  who  soon  after  dying,  the  father's  widow 
claims  a  right  to  endowment  out  of  the  same  acre,  such  claim 
will  not  avail  (a) ;  because  the  father's  seisin  of  an  entire 
estate  of  inheritance  in  this  acre  was  defeated  a&  initio  by 
the  grandmother's  endowment,  by  which  act  her  title  to 
dower  was  consummate ;  so  that,  in  fact,  the  father  was 
seised  of  no  other  estate  during  the  coverture  than  a 
reversion  in  fee  depending  upon  an  estate  for  life,  viz,  upon 
the  estate  for  life  of  the  grandmother ;  a  seisin  which,  as  it 
has  been  before  shown  ((),  is  insufficient  to  create  a  title  to 
dower. 

52.  In  the  last  case  it  is  observable  that  by  endowment 
the  legal  title  of  the  grandmother  was  complete,  and  that  the 
endowment  had  relation  to  the  grandfather's  seisin  at  his 
death,  and  her  estate  was  a  continuance  of  it,  and  a  de- 
feazance  pro  tanto  of  the  father's  seisin  ab  iniHo^  which 
only  commenced  at  the  grandfather's  death.  All  depended 
upon  the  endowment,  by  which  the  grandmother's  title  was 
rendered  complete,  and  by  which  she  was  in  of  her  husband's 
estate  immediately  from  his  decease.  Let  us  simplify  the 
above  case,  and  put  it  thus :  Suppose  that  the  ancestor  of  a 
married  man  dies,  upon  which  he  endows  his  ancestor's 
widow  of  a  third  of  the  lands  which  descended  upon  him  as 
heir,  and  then  also  dies,  his  widow  will  not  be  intitled  to  be 
endowed  of  the  third  assigned  in  dower  to  his  ancestor's 
widow ;  but  she  will  be  dowable  out  of  the  remaining  two- 
thirds. — So  intitled  also  will  the  father's  widow  be,  in  the 
former  case,  out  of  the  remaining  two  acres. 

53.  It  is  to  such  cases  as  these  that  the  maxim,  Dos  de 
dote  peti  non  debetj  applies ;  for,  where  no  dower  has  been 
actually  assigned,  the  rule  is  inapplicable ;  the  heir's  seisin 

(a)  Co.  Litt.  31.  (b)  Suprh,  p.  339. 
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in  the  last  case,  and  the  father's  seisin  in  the  former,  are  not 
disturbed,  (a)  It  therefore  may  be  considered  as  settled, 
that  the  mere  right  or  title  to  dower  in  the  first  widow  will 
not  prevent  a  second  from  endowment. 

54.  Thus,  in  Hitchens  v.  Hitchens  (J),  lands,  subject  to  a 
title  to  dower,  were  devised  to  a  person  in  fee,  who  died, 
leaving  a  widow;  the  widow  sued  for  her  dower,  and  re- 
covered a  third  part  of  the  whole,  without  any  regard  to  the 
title  of  dower  in  the  widow  of  the  testator,  who  did  not  put 
her  claim  in  suit.  It  was  holden  by  the  Court,  that  the  tes- 
tator's widow  not  having  recovered  her  dower,  it  was  to  be 
laid  out  of  the  case  ;  and  the  dower  of  the  devisee's  widow 
was  not  therefore  to  be  looked  upon  as  dos  de  dote. 

65.  Mr.  Roper  remarks  (c),  "  It  is  essential,  however,  to 
the  exclusion  of  the  second  widow  surviving  the  first  from 
dower  of  the  third  part  of  the  estate  assigned  to  the  first 
widow,  that  the  husband  of  the  first  should  die  seised  of 
the  inheritance ;  for  if  he,  during  his  life,  enfeoff  or  convey 
it  to  the  husband  of  the  second  widow,  who  endows  his 
(the  feoffor's)  widow,  and  dies,  then  after  her  death  the 
widow  of  the  feoffee  will  be  intitled  to  endowment  of  a 
third  of  the  part  assigned  in  dower  to  the  widow  of  the 
feoffor;  because  the  feoffee  had  a  lawful  seisin  of  the  in- 
heritance before  the  death  of  the  feoffor,  viz.  from  the  date 
of  the  conveyance  in  respect  of  which  his  widow  became 
dowable  in  the  whole  estate,  including  the  third  of  it,  which 
the  feoffor's  widow  was  intitled  to  have  assigned  to  her.  It 
is  obvious  that  the  endowment  of  the  first  widow  could 
not,  as  in  the  instance  before  given,  defeat  the  title  of  the 
second  by  avoiding  the  seisin  of  the  feoffee  (the  husband 
of  the  second  widow),  and  converting  his  seisin  of  it  from 
the  feoffor's  death  into  a  reversion  in  fee  upon  an  estate  of 

(a)  See  Gilb.  Dower,  395 :    the         (b)  2  Vem.  403. 
rule,  Dot  de  dote  peH  nan  debet,  ex-         (o)  1  Rop.  H.  &  W.  382. 
tends  to  copjholds ;  see  Baker  v. 
Beresford,  T.  Rajm.  58 ;  2  Sid.  1. 9. 
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freehold  for  the  wife  of  the  first  widow ;  since  the  feoffee's 
seisin  did  not  depend  upon,  but  was  paramount  to  the  death 
of  the  feoffor,  upon  which  event  alone  the  right  of  the  first 
widow  to  an  estate  for  life  was  consummate :  and  although 
the  endowment  of  the  first  widow  had  the  effect  of  drawmg 
back  out  of  the  feoffee's  seisin  in  fee  an  estate  for  her  life, 
commencing  from  the  death  of  the  feoffor,  yet  it  did  not 
over-reach  or  devest  that  seisin,  but  left  it,  subject  to  her 
interest  for  life,  liable  to  all  the  claims  which  the  feoffee  had 
created  upon  it,  and  to  all  the  rights  which  the  law  had 
attached  to  it,  one  of  which  was  his  widow's  title  to  dower 
out  of  the  whole.  The  necessary  consequence  therefore  is, 
as  it  has  been  stated,  that  if  the  second  widow  survive  the 
first,  she  will  be  dowable  of  the  third  which  had  been  assigned 
in  dower  to  the  first  widow."  (a) 

56.  The  time  when  and  person  to  whom  dower  is  first 
assigned,  may  also  alter  the  rights  of  the  parties  in  the  case 
before  adduced  of  grandfather,  father,  and  son. 

Thus,  if  the  father's  widow  be  endowed  by  the  son  before 
the  grandmother,  and  the  latter  recover  the  acre  from  the 
mother, — the  mother  may  claim  the  acre  again  after  the 
grandmother's  death ;  because  by  the  endowment  the  mother 
became  seised  of  the  legal  fi:»eehold  for  her  life;  and  the 
recovery  of  the  acre  by  the  grandmother  did  not  defeat  such 
estate  in  toto^  but  during  her  life  only.  The  mother's  estate 
for  life,  therefore,  being  in  relation  to  herself  a  larger  interest 
in  consideration  of  law  than  an  estate  pur  autre  vie^  viz. 
during  the  grandmother's  life,  the  mother  retained  a  rever- 
sionary interest  in  the  acre,  after  it  was  recovered  from  her, 
expectant  upon  the  grandmother's  death,  on  the  happening 
of  which  event  the  mother  is  intitled  to  reclaim  the  acre  in 
dower ;  but  if  she  had  been  re-endowed  by  the  heir  of  another 
acre,  in  lieu  of  the  one  which  was  recovered  from  her,  he 
may  re-enter  upon  it.  (6) 

(a)  Co.  Litt.  31 :  Perk.  sect.  315 :         (5)  Co.  Litt.  31 :  Perk,  sect  3ia 
and    see    Giib.    Dower,  396:    and 
Bustard's  case,  4  Rep.  122  ei.  and  b. 
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57.  Under  the  old  law  (which  still  applies  to  the  dower 
of  widows  who  have  been  married  on  or  before  January  lat, 
1834),  a  widow  was  not  intitled  to  dower  of  a  trust  estate. 

58.  Upon  the  origin  of  the  rule  that  dower  does  not 
attach  on  equitable  estates,  Mr.  Jacob,  after  noticing  that 
the  doctrines  of  equity  have  in  general  attached  to  equitable 
estates  the  incidents  belonging  to  legal  estates,  observes  (a), 
**  This  principle  has  been  followed  with  respect  to  curtesy : 
that  it  has  been  departed  from  with  respect  to  dower  has 
always  been  considered  an  anomaly.  The  reasons  of  expe^ 
diency  which  gave  rise  to  the  distinction,  are  explained  by 
Lord  Redesdale  in  Darcy  v.  Blake,  (b)  After  the  statute  of 
uses,  an  opinion  at  first  prevailed  that  trusts  were  merely 
equivalent  to  uses  before  the  statute,  and  that,  consequently, 
they  were  not  subject  to  the  incidents  of  dower  and  curtesy. 
Under  this  idea  many  sales  had  been  effected  by  husbands 
intitled  to  equitable  estates,  without  the  concurrence  of  their 
wives.  Hence,  when  by  degrees  courts  of  equity  esta- 
blished the  rule  of  acting  upon  trusts  by  analogy  to  the 
law,  it  was  found  that  the  security  of  titles  required  an 
exception  to  be  made  in  case  of  dower.  But  this  necessity 
did  not  exist  in  case  of  curtesy :  for,  during  the  coverture, 
the  wife's  estate  could  not  be  aliened  without  the  concur- 
rence of  the  husband. 

59.  "  In  the  case  of  Banks  v.  Sutton  (c),  Sir  Joseph  Jekyll 
suggested  a  distinction  between  a  trust  created  by  the 
husband  himself,  or  a  purchase  by  him  in  the  name  of  a 
trustee,  and  a  trust  created  by  his  ancestor  or  by  another 
person,  and  thought  that  the  wife  might  be  intitled  to  dower 
in  the  latter  case,  though  not  in  the  former :  and  the  reason 
assigned  was,  that  in  the  former  case  the  legal  estate  might 
have  been  lodged  in  the  trustees  for  the  purpose  of  prevent- 
ing dower :  but  this  distinction  has  been  long  overruled,  {d) 

(a)  1  Rop.  H.  &  W.  354».  (d)  2  Atk.  526:    2  Sell.  &  Lef. 

(b)  2  Scb.  &  Lef.  887.  391. 

(c)  2  P.  W.  700. 
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**  In  the  same  case,  Sir  Joseph  Jekyll  was  of  opinion  that 
if  the  legal  estate  was  vested  in  a  trustee  upon  trust  to 
convey  to  the  husband  at  a  particular  period,  which  arrived 
before  or  during  the  coverture,  it  ought  to  be  considered  in 
equity  as  if  the  conveyance  had  been  actually  made,  and 
that  the  wife  would,  therefore,  be  intitled  to  dower ;  and 
this  opinion  is  supported  by  the  case  of  Otway  v.  Hudson  (a), 
and  is  sanctioned  by  an  observation  of  Lord  Talbot  in  At- 
torney-General V.  Lockley.  (6)  But  this  dbtinction  has  not 
since  been  attended  to.  (c)  In  Otway  v.  Hudson,  it  ap- 
peared that  the  legal  estate  remained  outstanding  in  conse- 
quence of  the  obstinacy  of  the  trustee,  who  had  refused  to 
surrender :  but  it  seems  that  such  circumstances  would  not 
now  vary  the  rule  in  favour  of  the  wife.  The  rule  that 
dower  does  not  attach  on  trust  estate  is  frequently  laid 
down  without  qualification,  and  is  applied  without  inquiring 
into  the  causes  from  which  it  happens  that  the  legal  estate 
is  not  vested  in  the  husband.  A  voluntary  settlement  made 
by  the  husband,  though  afterwards  set  aside  as  fraudulent 
against  creditors,  prevents  his  wife's  right  of  dower  from 
arising,  (d) 

60.  "  It  is  said  by  Lord  C.  B.  Gilbert,  that  a  conveyance 
in  trust,  privately  made  by  the  husband  on  the  eve  of  mar- 
riage, for  the  purpose  of  barring  dower,  would  be  deemed 
fraudulent,  as  being  designed  to  deprive  the  wife  of  the 
provision  given  her  by  the  common  law.  {e)  For  similar 
reasons,  Mr.  Justice  Wilmot  was  of  opinion  in  Drury  r. 
Drury  (/),  that  an  ante-nuptial  jointure  made  without  the 
wife's  privity  would  be  held  to  be  fraudulent  and  void.  On 
the  other  hand.  Lord  Hardwicke  treats  it  as  clear,  '  that  if  a 

(a)  2  Yem.  583  ;  2  Ch.  Ca.  174.  {d)  Ex  parte  Bell,  1  Gljn  h  J. 

(b)  3  Sug.  V.  &  P.  Append,  ix.  p.     282. 

44.  10th  ed.  (e)  Lex.  Prcet  267. 

(c)  See  Forder  v.  Wade,  4  Bro.         (/)  Cited  infriL 
C.  G.  521 :   Crabtree  v.  Bramble,  3 

Atk.  687. 
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man,  before  marriage,  conveys  his  estate  privately,  without 
the  knowledge  of  his  wife,  to  trustees,  in  trust  for  himself 
and  his  heirs  in  fee,  that  will  prevent  dower.'  (a)  And  in 
Banks  v.  Sutton  (i),  it  was  considered  that  the  circumstance 
of  a  trust  being  created  for  the  purpose  of  barring  dower 
was  an  additional  reason  for  allowing  it  to  have  that 
effect.  It  may  be  observed  that  the  reasons  for  which 
it  has  been  held  that  a  conveyance  privately  made  by  a 
woman  during  a  treaty  of  marriage  is  priind  facie  fraudulent 
and  void  (c),  do  not  apply  with  equal  force  to  a  conveyance 
made  under  similar  circumstances  by  the  intended  husband. 
Since  estates  are  now  most  commonly  conveyed  or  settled 
so  as  to  prevent  dower  from  attaching,  it  is  not  necessarily 
to  be  presumed  that  the  marriage  was  contracted  by  the 
woman  in  the  expectation  of  becoming  intitled  to  that  pro- 
vision, unless  it  appears  that  representations  to  that  effect 
were  made  to  her." 

61.  By  analogy,  the  right  to  dower  or  freebench  does 
not  attach  upon  lands  of  customary  (d)  or  copyhold  (e) 
tenure  in  which  the  husband's  interest  was  equitable. 

62.  And  it  follows  also  that  a  widow  will  not  be  intitled 
t^  dower  out  of  an  estate  agreed  to  be  purchased  by  her 
husband,  but  not  conveyed  to  him,  or  out  of  money  agreed 
or  directed  to  be  invested  in  land.  (/) 

63.  Where  the  husband  becomes  intitled  both  to  the 
equitable  estate  and  legal  fees,  the  equitable  estate  will 
merge  in  the  legal  estate  (^),  and  the  widow  will  be  intitled 
to  dower. 

64.  But  unless  there  is  a  perfect  union  of  the  legal  and 

(a)  Swannock  v,  Lifford,  Co.  litt.  (e)  Forder  v.  Wade,  4  B.  C.  C. 
208,  note  1.  520. 

(b)  Ami,  p.  355 :   see  also  Bot-  (/)  See  1  Yes.  Sen.  176:  3  Atk. 
tomlej  v.  Fairfax,  Free  Ch.  336 ;  687  :  1  B.  C.  C.  499. 

and  Show.  FarL  Cas.  71.  (g)  Selby  v.  Alston,  3  Yea.  339, 

(c)  See  chap.  13.  ante, 

{d)  Godwin  v,  Winsmore,  2  Atk. 
525. 
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equitable  estates,  a  widow  whose  dower  is  subject  to  the  old 
law,  will  not  be  entitled  to  dower.  Thus  in  Knight  i;. 
Knight  (a),  where  A  had  the  legal  estate  in  the  whole  pro- 
perty subject  to  redemption,  and  had  an  absolute  equitable 
estate  in  a  moiety,  it  was  held  that  his  widow  was  not  intitled 
to  dower.  So  in  Lyster  v.  Mahony  (6),  a  testator  devised  his 
fee-simple  estates  to  A  in  trust  to  pay  several  annuities, 
and  amongst  others,  an  annuity  to  A  himself,  his  heirs  and 
assigns.  The  widow  of  A  filed  a  bill  against  a  purchaser  of 
A's  annuity  for  dower  out  of  it,  but  it  was  held  that  the  rent- 
charge  was  but  an  equitable  interest,  and  that  the  legal  and 
equitable  estates,  not  being  commensurate,  the  widow  was 
not  entitled  to  dower. 

65.  However,  in  the  case  of  Lloyd  v.  JAcfyA  (c),  Sir  E. 
Sugden  thought  that  where  the  husband  was  equitable 
tenant  in  tail,  and  also  had  the  legal  fee,  his  widow  would 
be  intitled  to  dower. 

66.  The  above  observations  upon  dower  of  equitable 
estates  apply  only  to  the  rights  of  widows  who  have  been 
married  on  or  before  the  1st  day  of  January,  1884,  it  being 
enacted  by  the  late  Dower  act  (rf),  that  where  a  husband 
shaU  die  beneficially  intitled  to  any  land  for  an  interest  which 
shall  not  intitle  his  widow  to  dower  out  of  the  same  at  law, 
and  such  interest^  whether  wholly  equitable,  or  partly  legal 
and  partly  equitable,  shall  be  an  estate  of  inheritance  in 
possession,  or  equal  to  an  estate  of  inheritance  in  possession, 
(other  than  an  estate  in  joint-tenancy),  then  his  widow  shall 
be  intitled  in  equity  to  dower  out  of  the  same  land« 

67.  If  the  husband's  estate  be  subject  to  a  mortgage  in 
fee  at  the  time  of  the  coverture,  and  remain  so  during  its 
continuance,  a  widow,  whose  dower  is  subject  to  the  operation 
of  the  old  law,  will  not  be  intitled  to  dower  (e)^  for  at  law 

* 

(a)  4  Beav.  10.  (<0  3  &  4  W.  4.  o.  105,  sect  2. 

(6)  4  Dru.  &  War.  236.  (e)  Dixon  v.  gaviile,  1  B.  C.  C. 

(c)  2  Con.  &  Law.  592 ;  4  Dru.     326. 
&  War.  359. 
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the  whole  legal  estate  of  inheritance  is  in  the  mortgagee, 
and  the  right  of  redemption  is  merely  an  equitable  title. 

68.  The  widow  of  a  trustee  (a),  or  of  a  mortgagee  in 
fee,  where  his  estate  has  become  absolute  on  nonpayment  of 
the  m<»iey  by  the  mortgagor  according  to  the  condition  in 
the  deed,  will  be  intitled  to  dower  at  law.  Equity  will, 
however,  give  relief,  should  any  attempt  be  made  by  persons 
so  intitled  to  prosecute  their  legal  right  to  dower,  (i) 

69.  In  the  late  case  of  Flack  v.  Longmate  (c),  the  widow 
of  a  mortgagee  in  fee  claimed  dower,  on  the  ground  that  the 
equity  of  redemption  was  barred ;  but  her  claim  was  not 
admitted,  as  the  estate  was  subject  to  redemption  at  her 
husband's  death,  although  at  the  time  of  the  suit  the  equity 
of  redemption  might  have  been  barred. 

70.  If  a  man  after  contracting  for  the  sale  of  his  estate 
marries  and  dies  before  executing  a  conveyance,  his  widow 
will  not  be  endowed,  since  the  husband  became  by  the 
effect  of  the  contract  a  trustee  for  the  purchaser,  (d)  And 
as  fi'eebench,  in  general,  attaches  only  on  the  copyhold 
estates  of  which  the  husband  was  seised  at  his  death,  the 
widow's  right  will  be  defeated  by  a  contract  of  sale  (a),  or  a 
covenant  to  surrender  for  valuable  consideration  (/),  entered 
into  during  the  coverture. 

71.  In  the  case  of  Henley  v.  Webb  (g)^  it  appeared  that  a 
sum  of  money  had  been  before  Lord  Eldon's  act  (A)  held 
upon  trust  to  be  invested  in  land  in  which  the  husband 
would  have  been  tenant  in  tail.     He  borrowed  an  estate  for 


(a)  Noel  r.  Jevon,  Freem.   43  :  (e)  Hinton  r.  Hinton,  2  Ves,  Sen. 

Nash  V.  Preston,  Cro.  Car.  191 ;  1  631.  638;  Ambl.  277. 

Roll.  Ab.  679,  pi.  50.  (/)  Brown  v.  Raindle,  3  Ves.  256. 

(5)  Noel  V.  Jevon,  ubi  sup. :  Be-  {g)  5  Madd.  407. 

vant  V.  Pope,  2  Freem.  74 :  2  Ves.  (A)  39  &  40  G.  3.  c.  56,  repealed 

Sen.  634 :  and  see  Park  on  Dower,  by  7  G.  4.  c.  45,  which  act  was  re- 

100.  pealed  by  3  &  4  W.  4.  c.  74,  sect.  70. 

(c)  8  Beav.  420. 

{d)  Lloyd  V.  Lloyd,  2  Con.  &  Law. 
592 ;  4  Dru.  &  War.  355. 
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the  purpose  of  suffering  a  recovery :  it  was  conveyed  to  him 
in  fee,  and  immediately  afterwards  he  conveyed  it  to  the 
trustees ;  he  thus  became  equitable  tenant  in  tail.  A  re- 
covery was  suffered,  and  the  estate  then  reconveyed  to  the 
former  owner,  according  to  a  previous  agreement  for  that 
purpose.  The  Vice-Chancellor  thought  that  the  husband  did 
not  become  a  trustee  for  the  person  of  whom  it  was  borrowed, 
until  after  the  recovery  was  suffered;  and  that  the  wife's 
right  to  dower  having  attached  previously  to  the  recovery, 
still  continued. 

72.  If,  however,  it  appears  that  the  person  alleged  to  be  a 
trustee  is  the  bond  fide  owner  of  the  estate,  and  that  the  de- 
claration of  trust  is  only  a  fraudulent  contrivance  to  defeat 
creditors,  it  will  not  permit  the  wife's  dower  to  be  defeated 
by  such  a  trust,  (a) 

73.  It  seems  that  if  the  husband's  title  to  the  estate 
depend  upon  a  bargain  and  sale  (which,  by  the  statute  of 
Henry  the  Eighth  (5),  must  be  enrolled  within  six  months 
after  its  date),  and  he  die  within  the  six  months,  and  the 
bargain  and  sale  has  been  enrolled  within  that  period,  the 
widow  will  be  intitled  to  dower,  for  the  enrolment  has 
relation  to  the  date  of  the  bargain  and  sale,  so  that  the 
husband  in  his  lifetime  was  seised  of  an  estate  of  inheri- 
tance, (c) 


(a)  Bateman  v.  Bateman,  2  Yem. 
436,  ed.  bj  Raithbj.  Mr.  Jacob 
observes  upon  this  case  (1  Bop.  M. 
&  W.  356.),  that  here  the  legal 
seisin  was  in  the  husband,  and  the 
decree  was  probably  foanded  on  the 
presumption  that  the  purchase  was 
intended  as  an  advancement  for  him. 
See  Park  on  Dower,  p.  108. 


{b)  27  Hen.  8.  chap.  16. 

(c)  See  Cro.  Car.  217.  568 :  this 
seems  to  be  the  better  opinion, 
though  some  of  the  authorities  are 
at  variance  :  see  Gilb.  Uses,  96,  and 
Mr.  Sugden's  note,  ibid.  292 :  San- 
ders on  Uses,  voL2.  p.  64:  Shep. 
Touchst.  226 :  Dimmock's  case,  Ow. 
149 :  Cro.  Jac.  408  :  Hob.  136. 
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SECTION  IV. 


OF   ASSIGNMENT   OF   DOWER. 


1.  Widow  cannot  enter  untU  as- 

siffnment 

2.  Why  assignment  requisite, 

3.  When  dower  is  to  be  assigned, 

4.  Widou^s  quarantine, 

5.  FUa  ofiL 

6.  Writ  de  quarantin&j  Sfc, 

7.  Sy  whom  dower  is  assignable, 

8.  Person  assigning  dower  must  be 

seised  of  freehold, 

9.  Cruardian  in  socage  cannot  as' 

sign  dower^  semble, 

11.  JNor  tenant  by  elegit^  SfC, 

12.  Minority  of  heir  no  objection  to 

his  assignment, 

13.  Maybe  by  person  seised  of  tor^ 

Hous  freehold, 

14.  But  assignment  voidable  by  heir 

if  freehold  acquired  by  collu- 
sion toith  widow, 

15.  Even  where  fair  assignment  by 

sheriff, 

16.  Assignment  by  abator^  4^.,   tn 

order  to  bind  heir^  must  be  ac- 
cording to  law, 

18.  One  joint-tenant    may    assign 

dower    which    will   bind   the 
other, 

19.  Unless  the    assignment  be  not 

according  to  the  rule  of  com* 
mon  law, 

20.  So  may  husband  seised  jointly 

withf  or  in  right  of  wife, 

21.  How  dower  is  to  be  assigned, 

22.  Assignable  by  parol, 

23.  How  to  be  assigned  at  common 

law. 

24.  Assignment    of    rent    without 

widow's  consent  not  good. 


25. 
26. 
27. 


28. 


29. 
30. 

31. 
32. 

33. 

35. 
36. 

37. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 

4& 

47. 
48. 


50. 
52. 

54. 


Widow  estopped  if  assignment 

by  indenture. 
Assignment  not  by  deed  binding^ 

if  accepted  by  her. 
Assignment  by  tenant  or  sheriff 

ought  to  be  by  metes  and  bounds 

of  a  third  part. 
How    assignment    to    be  made 

where    husband    died    seised 

of  three  manors. 
Mr,  Jacob's  remarhs. 
Copyholds  of  a  manor^  how  to 

be  assigned. 
Of  the  slieriffs  return. 
Ought  to  state  livery  of  seisin  by 

metes  and  bounds. 
Need  not  state  particular  folds 

allotted. 
Sheriff  on  misconduct  punished. 
Where  assignment  by  metes  and 

bounds  dispensed  with. 
In  case  of  tenants  in  common. 
And  coparceners. 
Houses, 
Mills, 
OfficeSy  4^. 

Mines  in  husbands  lands. 
In  lands  of  other  persons, 
Advowsons  in  gross  and  appen- 
dant. 
Franchises  appendant^  S^, 
Tithes. 
Assignment     against     common 

rights  good  at  law  by  widows 

consent  and  entry. 
Instances  of  lands. 
Of  rents. 
In  the  plea^  the  word  assignavit 

necessary. 
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65.  Assignment     against     common 

right,  good  with  widow's  con' 
sent  after  judgment. 

66.  Effect  of  assignment  of  lands 

not  stcbject  to  dower,  or  rents 
out  of  such  lands :  Mr.  Roper's 
remarks. 

58.  Mr.  JacoVs  opinion. 

59.  Assignment  of  dower  must  be 

unconditional. 

60.  Where  dower  assigned  on  con- 

dition,  assignment  good,   but 

condition  void, 
62.  Not  so  in  equity  if  widow  elects. 
OS.  Remedy  against    excessive    as- 

signment  by  sheriff  at  law. 
66.  In  equity. 

68.  Mr.  Jacob's  remarks. 

69.  No  remedy  at  law  for  heir  of 

full  age  who  makes  excessive 
assignment. 

71.  Secus,  if  heir  under  age. 

72.  Intitled  to  writ  (^  admeasure- 

ment. 

74.  May  issue  writ  before  twenty^ 

one,  semble. 

75.  Cannot   defeat   assignment    by 

entry. 

76.  Writ  does  not  lie  upon  exces- 

sive assignment  by  sheriff'. 

78.  But  heir  on  attaining  twenty- 

one  may  have  a  sci.  £&.,  semble. 

79.  Whether    writ    lies    after    im- 

provements made  by  widow. 

80.  Whether   open  mines  included 

in  assignment 


81.  Assignments  of  dower  de  noTO. 

82.  Improvements    by    heir    after 

husband's  death. 

83.  Decrease    in    value  of  lands 

after  husband's  death. 

84.  Improvements     during     hus- 

band's Ufe. 

85.  Doe  d.  RiddeU  y.  GwinneH 
87.    Where  value  impaired  during 

husbands  life. 

90.  Intitled  to  com  sown  by  hus- 

band on  lands  assigned. 

91.  Dower  assignable  in  Chancery. 

92.  Effect  of  assigntnent  of  dower. 

93.  Assignment   at   common    law 

defetUs  incumbrances   made 
during  marriage. 

94.  Bui  not  incundfrances  of  hus- 

band before  marriage. 

95.  Buitw^eenJtitl/edioeasanefaticn 

out  of  his  general  estate. 

96.  Unless  debts  not  of  husbands 

contracting. 

97.  Widow*s   dower   contrary   to 

common  right,  subject  to  in^ 
cumbrances. 

98.  As  also  dower  of  widow  mar' 

ried  €fler  Jan.  1,  1834. 

99.  Consequence  of  widow  Meeting 

dower   cf  husbands  second 
seisin. 

101,  After  assignment  and  entry, 

widow's  seisin  complete. 

102.  May  tahe  release  of  reversion 

in  fee  if  her  third  part 


1.  The  widow  is  not  intitled  to  enter  upon  her  third  part 
of  the  estate  until  it  has  been  duly  assigned  to  her  by  the 
heir  or  other  competent  authority,  (a) 


(a)  Co.  Litt.  34  b.  87 :  DaU.  100: 
accordingly  ejectment  does  not  lie 
for  dower  which  has  not  been  as- 
signed, Doe  V.  North,  2  Car.  &  P. 
430.  And  hence  a  widow,  before 
assignment  of  dower,  has  not  such 


an  interest  as  to  gain  a  setdement, 
or  to  be  irremovable  from  the  parish, 
unless  she  be  resident  on  the  pre- 
mises, Bex  V.  Northweald  Basset,  2 
B.  k  C.  724 :  hot  if  she  resides  on 
the  premise^  ^or  fortj  days  after  the 
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2.  This  is  required  not  only  for  notoriety  to  the  public,  as 
to  the  owner  of  the  lands,  to  enable  them  to  implead  the 
tenant,  but  also  to  intitle  the  lord  of  the  fee  to  demand  the 
heir's  services  in  respect  of  the  estate  so  holden ;  for  the  heir 
by  his  entry  becomes  tenant  to  the  lord,  and  the  widow  is 
immediate  tenant  to  the  heir  by  a  kind  of  subinfeudation 
which  is  completed  by  the  assignment,  (a) 

3.  The  first  point  for  consideration  is  when  dower  is  to 
assigned.  The  widow  is  intitled  to  be  endowed  immediately 
after  her  husband's  death ;  and  dower  ought  to  be  assigned 
to  her  within  forty  days  after  the  happening  of  that 
event. 

4.  In  the  mean  time  she  is  intitled  at  the  common  law, 
confirmed  by  Magna  Charta  (&),  to  remain  in  her  husband's 
capital  messuage  or  other  dwelling-house,  of  which  she  is 
dowable,  for  the  space  of  forty  days,  and  to  be  supported  de 
bonis  viri,  (c)  This  right  of  residence  is  called  the  widow's 
quarantine.  But  if  she  marry  during  these  days,  or  depart 
from  her  husband's  house  (to  which  she  will  not  be  permitted 
to  return  for  the  remainder  of  the  time),  her  right  to  quaran- 
tine determines. 

5.  In  pleading  quarantine,  the  widow  must  show  with 
certainty  the  period  when  her  husband  died,  and  the  time  of 
the  forty  days  after,  {d) 


death  of  her  husband,  being  irre- 
movable during  that  period,  she 
gains  a  settlement,  which,  however, 
ia  not  oommunicated  to  a  second 
husband.  Rex.  v.  Painswick,  Burr. 
Sett.  Cases,  783.  By  stat.  20  Geo.  3. 
chap.  17.  sect.  12,  if  the  husband 
died  seis^  receipt  of  the  profits  of 
the  dower,  without  assignment,  is 
sufRcent  to  intitle  a  second  husband 
to  a  vote  for  the  countj.  It  was  held 
in  a  late  case,  that  the  widow,  before 
assignment,  had  an  interest  in  timber 
which  had  been  cut  down  by  the 
heir,  and  was  accordingly  intitled 


for  life  to  a  third  of  the  produce, 
which  had  been  paid  into  court. 
Bishop  i;.  Bishop,  13  Law  J.  N.  S. 
Chan.  302  ;  5  Jur.  931. 

(a)  2  Bl.  Com.  135  :  Perk.  sect. 
393. 

{b)  Chap.  7. 

(c)  Co.  Litt.  32  5,  345:  2  Inst. 
17:  Jenk.  284,  pi.  16:  Doe  d. 
Groves  v.  Groves,  16  Law  J.  N.  S. 
297 :  but  see  contra  as  to  her  right 
to  maintenance,  F.  N.  B.  162,  in 
marg. 

{d)  Eettillesby  v,  Kettillesbj, 
Dyer,  76  b. 


364  BY  WHOM  DOWEB  ASSIGNABLE. 

6.  And  if  she  be  evicted  by  the  heir  or  ter-tenant,  she  is 
intitled  to  the  writ  de  quarantinA  habendd  (a),  the  form  of 
which  is  given  in  Fitzherberfs  Natura  Brevium.  (6) 

7.  The  next  point  to  be  considered  is  by  whom  dower  is 
assignable. 

8.  The  person  by  right  intitled  to  assign  dower,  when  a 
court  of  law  is  not  resorted  to  for  the  purpose,  is  the  heir,  or 
whoever  may  be  the  owner  of  the  freehold  (c) ;  it  being 
settled  that  an  assignment  of  dower  cannot  be  made  by  any 
person  who  has  not  a  freehold  in  the  estate,  or  against  whom 
a  writ  of  dower  does  not  lie. 

9.  For  this  last  reason,  it  is  said  that  a  guardian  in  socage 
cannot  assign  dower. 

10.  But  dower  might  have  been  assigned  by  guardian  in 
chivalry,  (d) 

11.  Tenants  by  elegit,  by  statute-staple,  statute-merchant, 
or  for  terms  of  years,  are  incompetent  to  make  a  legal  as- 
signment of  dower,  since  they  are  possessed  of  mere  chattel 

interests,  (e) 

12.  If  the  heir  be  a  minor,  he  is  notwithstanding  competent 
to  the  assignment  of  dower ;  because  he  would  be  obliged  to 
do  so  in  a  suit,  in  which  he  would  not  be  permitted  to  take 
advantage  of  infancy,  so  as  to  prevent  an  unmediate  assign- 
ment, since  the  widow's  title  to  her  dower  is  urgent,  it  being 
necessary  for  her  immediate  support.  (/) 

13.  But  it  is  not  necessary  to  the  validity  of  the  assign- 
ment, that  the  estate  in  the  person  making  it  should  be  a 
lawful  freehold ;  because  assignment  of  dower  is  a  legal 
obligation  upon  the  tenant  of  the  freehold,  whether  he  obtain 
it  by  right  or  by  wrong ;  and  if  by  wrong,  the  widow  is  not 
obliged  to  wait  for  an  assignment  until  the  heir  thinks 
proper  to  enter  and  defeat  the  tortious  estate,  an  event  which 

(a)  Co.  Litt.  34  b.  («)  Co.  Litt  35 :  Perk,  sect  404 : 

(6)  Page  162.  6  Rep.  57*. 

(c)  Co.  Litt.  34  b.  (/)  1  Roll  Abr.  137.  681 :  Gore 

(d)  Co.  Litt.  35  a.  38  b.i  9  Co.  17.  v.  Perdue,  Cra  Eliz.  309. 
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may  never  happen.  If,  therefore,  an  abator,  disseisor,  or  in- 
tmdor  make  the  assignment,  as  the  lawful  tenant  ought  to 
have  done,  it  will  be  good  and  binding  upon  such  tenant  (a) 

14.  But  if  the  tortious  freehold  of  the  assignor  had  been 
obtained  by  the  means  or  in  collusion  with  the  widow,  in 
order  to  her  being  endowed  by  the  abator,  &c.,  although  the 
assignment  would  not  be  void  under  such  circumstances,  yet 
it  would  be  voidable  by  the  entry  of  the  heir  (b)  ;  for  ac- 
cording to  Lord  Coke,  "  The  covin  or  fraud  suffocated  the 
widow's  right,  and  the  wrongful  manner  by  which  the  free- 
hold was  acquired,  avoided  the  matter  that  was  lawful ; "  t.  e. 
rendered  voidable  the  endowment,  which  was  made  by  a 
person  competent  to  make  it. 

15.  The  effect  would  have  been  the  same,  if,  under  those 
circumstances,  the  assignment  of  dower  had  been  fairly  made, 
of  one  equal  third  part  to  the  widow,  by  the  sheriff,  after  she 
had  obtained  a  judgment  for  her  dower,  (c) 

16.  The  law,  however,  only  countenances  the  acts  of 
persons  acquiring  estates  by  wrong,  from  necessity ;  as  in 
the  present  instance,  for  the  benefit  of  the  widow,  whose 
endowment  might  otherwise  be  totally  prevented.  At  the 
same  time  that  it  guards  against  this  inconvenience,  it  protects 
the  right  of  the  lawful  heir ;  and  lest  he  might  be  injured  by 
the  transaction,  it  supports  only  such  assignments  of  dower 
by  abators  &c.,  as  the  heir,  if  he  had  been  in  possession  of  the 
lands,  was  bound  to  make ;  L  e.  of  a  third  part  of  them. 

17.  So  that  if  an  abator,  &c.,  assign  to  the  widow  a  rent 
out  of  the  lands,  instead  of  assigning  a  third  part  of  them 
according  to  the  common  law,  the  assignment  will  be  void, 
the  widow  not  being  intitled  to  such  an  endowment ;  and 
consequently  the  abator,  &c.,  was  not  obliged  or  authorised 
by  law  to  make  such  an  assignment  as  or  in  satisfaction  of 
dower,  {d) 

18.  Upon  similar  principles,  if  two  persons  be  joint  tenants 

(a)  Perk,  sect  S94 :  Co.  Litt  35.         {d)  Perk.    sect.   397—398  ;    Co. 
{h)  Perk.  sect.  395.  Litt.  35  :  6  Rep.  57  h. 

(e)  Co.  Litt.  35. 
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of  an  estate  under  a  devise  or  conveyance  from  a  man 
whose  widow  is  intitled  to  dower  out  of  it,  and  one  joint 
tenant  assigns  a  third  part  to  her  for  dower,  the  assignment 
will  be  good  and  obligatory  upon  his  ccsnpanion ;  because 
he  being  tenant  of  the  freehold,  per  mie  et  per  tout^  was 
competent  and  compellable  to  make  the  assignment,  which 
was  made  according  to  the  rule  of  the  common  law. 

19.  But  if  the  joint-tenant  had  assigned  to  the  widow  a 
rent  out  of  the  estate  for  dower,  then  his  companion  would 
not  be  bound  by  the  assignment,  for  the  same  reasons  which 
have  been  before  mentioned,  in  relation  to  similar  assign- 
ments by  persons  seised  of  tortious  freeholds,  (a) 

20.  So  also,  a  husband  seised  of  lands  jointly  with,  or  in 
right  of  his  wife,  may  assign  dower  to  a  woman  intitled  to 
it,  out  of  the  estate,  and  his  widow  will  not  be  permitted  to 
defeat  the  assignment  after  his  death  (b) ;  but  it  is  pre- 
sumed, upon  the  reasons  before  given,  that  the  assignment 
must  be  such  as  the  law  authorises  to  be  made ;  viz.  of  a 
third  of  the  lands,  or  the  husband's  widow  may  avoid  it. 

21.  Having  considered  when  and  by  whom  dower  is  to 
be  assigned,  we  will  next  notice  how  the  assignments  ought 
to  be  made. 

22.  Dower  may  be  assigned  by  parol.  The  widow  being 
intitled  of  common  right,  nothing  is  required  but  to  ascer- 
tain her  share;  and  when  that  is  accomplished  by  the 
assignment,  and  she  has  entered,  the  freehold  vests  in  her, 
without  livery  of  seisin  or  writing,  (c)  And  this  is  the 
case,  not  only  when  the  dower  is  assigned  in  the  manner 
prescribed  by  law,  but  also  where  a  different  mode  of  assign- 
ment is  adopted  by  agreement,  as  where  a  rent  issuing  out 
of  the  lands  (e2),  or  an  undivided  third  part  (e)j  is  allotted 
to  the  widow. 

(a)  Perk,  sect  397.  (rf)  Co.  Litt.  34  a :  Jenk.  p.  9 : 

{b)  1  Roll.  Abr.  681 :  Perk,  sect  Perk.  406 :  9  Vin.  Ab.  263.  pL  2. 

399.  (c)  Coots  V.  Lambert,  Co.  Litt 

(c)  Co.  Litt,  35  a :  Rowe  v.  Power,  32  6.  n.  1 :  Sty.  276 :  1  Ra  Ab.  6ii2i 

2N.R.L34.  2N.R.34. 
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23.  The  assignment  of  dower  required  by  the  common 
law,  is  of  one  third  part  of  the  lands  or  tenements  of  which 
the  widow  was  dowable,  and  to  be  set  out  by  metes  and 
bounds  whsere  it  is  practicable,  to  be  held  by  her  for  life. 
Hence  it  appears,  that  the  endowment  must  be  parcel  of  the 
lands  and  tenements  themselves. 

24.  If,  then,  the  heir  or  tenant  assign  to  the  widow, 
without  her  consent,  a  rent  issuing  out  of  such  lands  or 
tenements  for  her  dower,  the  assignment  will  be  invaUd, 
and  therefore  not  obligatory  upon  her.  (a) 

25.  But  if  the  assignment  be  by  indenture,  to  which  she 
is  a  party,  the  indenture  operating  as  an  estoppel,  she  will 
be  precluded  from  questioning  the  assignment,  and  excluded 
from  any  other  endoMnoient.  (b) 

26.  And  the  assignment  of  the  rent  will  be  equally  bind- 
ing if  it  be  without  deed,  but  is  accepted  by  her.  (c) 

27.  Such  is  the  widow's  common-law  right  of  endowment, 
and  the  sheriff  or  tenant  ought  so  to  assign  it.  If,  then, 
the  widow  be  intitled  to  dower  out  of  manors  and  lands, 
the  sheriff  or  ter-tenant  must  assign  to  her  one  third  part  of 
each,  by  metes  and  bounds,  (d)  The  reason  is,  that  it  is 
more  eligible  and  convenient  for  the  widow  and  tenant  of 
the  lands  to  enjoy  their  shares  in  severalty,  than  in  common. 
But  if  the  writ  directed  to  the  sheriff  command  him  to 
deliver  possession  of  a  third  part  of  all  lands  and  tenements, 
&c.,  and  there  were  lands  in  meadow,  pasture,  and  com,  he 
would  act  in  obedience  to  the  writ  by  assigning  dower  in 
toto  out  of  any  of  these  descriptions  of  lands,  and  his 
return  to  the  Court  of  having  done  so  would  be  good,  (e) 

28.  It  is  said(/)  that  if  the  widow  be  dowable  of  three 
manors,  the  sheriff  may  assign  one  manor  to  her  in  lieu  of 
dower  out  of  all ;  but  this  is  denied  by  the  Court  in  an 

(a)  Perk,   sect  406 :    Co.  Litt        {d)  litt.  sect  36. 

34  b.  {e)  Moore,  19,  pi.  66. 

(b)  Dyer,  91  b.  pi.  12.  (/)  Moore,  19. 

(c)  See  post,  p.  376. 
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anonymous  case  in  Moore  (a),  because  the  widow  is  intitled 
by  common  right  to  dower  of  a  third  of  each  manor.  Mr. 
Roper  (b)  considers  that  the  difference  probably  may  be 
thus  reconciled :  if  the  widow  recover  dower  out  of  three 
manors,  and  the  writ  to  the  sheriff  direct  him  to  assign  it 
out  of  the  three,  then  his  assignment  of  one  manor  for 
dower  out  of  all  will  not  be  good,  but  that  if  the  direction 
in  the  writ  be  general,  to  assign  dower  of  all  lands  and 
tenements  comprised  in  it,  and  the  parties  agree  that  one 
manor  shall  be  assigned  for  dower  in  respect  of  all  the  three, 
such  assignment  shall  be  good,  (c) 

29.  However,  Mr.  Jacob  observes  (d)  :  "Perhaps  the  au- 
thorities in  favour  of  this  mode  of  assigning  dower  would 
now  prevail,  if  the  manor  assigned  were  equal  in  value  to 
one-third  of  the  whole.  It  does  not  seem  to  be  necessary  in 
all  cases,  that  the  widow  should  have  a  third  of  each  part  of 
the  husband's  estates.  Thus,  if  the  husband  be  possessed  of 
several  different  mines,  it  is  not  necessary  that  the  sheriff 
should  divide  each  of  them ;  but  he  may  assign  such  a 
number  of  them  as  may  amount  to  one-third  in  value  of  the 
whole,  (e)  And  if  one  of  the  husband's  estates  had  been 
aliened  with  warranty,  in  many  cases  the  whole  of  the  wife's 
dower  was  assigned  out  of  the  remaining  estates,  if  suf- 
ficient. (/)  In  Br.  Dower,  72.,  Littleton  reasons  on  the 
supposition  that  the  assignment  is  to  be  made  in  the  same 
way  as  under  a  writ  of  partition  or  an  elegit,  where  a  di- 
vision according  to  the  value  is  sufficient."  (g) 

30.  As  to  the  assignment  of  dower  of  the  copyholds  of  a 
manor,  Mr.  Jacob  makes  the  following  remarks  (A)  :  — 

"In  Gay  v.  Kay  (i),  a  woman  having  recovered  dower  of 

(a)  Page  12,  pi.  47.  (/)  See  p.  404.  post. 

lb)  I  Rop.  H.  &  W.  393.  (^)  Clarendon  v.  Hornsby,  1  !*• 

(c)  1   RoU.    Abr.    683,    pL    30:  W.  446:    Den  r.  Abingdon,  Dong  I- 

Moore,  19,  pi.  66.  456 :  see  Br.  Elegit,  14. 

{d)  1  Rop.H.&W.  393n.  (h)  1  Hop.  H.  &  W.  424  «. 

(e)  I  Taunt  411 :  see  also  9  AHin.  (t)  Cro.  Eliz.  661. 
Ab.  257,  pi.  13, 14  :  ibid.  260,  pi.  3. 
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a  manor,  several  of  the  tenements  demised  by  copy  were 
assigned  to  her;  and  it  was  decided  that  she  might  hold 
castomary  courts  for  the  purpose  of  granting  copies.  But 
as  the  widow  held  the  part  assigned  to  her  under  the  heir  (a), 
and  as  the  fealty  of  the  tenants  was,  notwithstanding  the 
endowment,  due  to  the  heir  (6),  the  jurisdiction  of  her  court 
was  of  a  limited  nature,  (c) 

"  In  Bragge's  case  (rf),  a  widow  sued  for  dower  of  a 
manor  by  the  description  of  certain  messuages,  lands,  and 
rents,  and  tlie  sheriff  assigned  to  her  parcel  of  the  demesnes 
and  parcel  of  the  copyholds.  She  afterwards  held  courts 
and  made  a  grant  of  a  copyhold,  which  was  adjudged  to  be 
void,  because  having  made  her  demand  as  of  a  thing  in 
gross,  she  had  no  manor :  but  if  her  demand  had  been  of  a 
third  part  of  the  manor,  then  she  would  have  had  a  manor, 
and  might  have  kept  courts  and  granted  copies.  According 
to  the  report  in  Owen,  it  was  said  that  the  copyholds  did 
not  pass  to  her  by  the  assignment  of  her  dower.  In  Howard 
V.  Cavendish  («),  it  appears  that  part  of  the  copyhold  tene- 
ments was  assigned  by  the  sheriff  for  dower. 

"  According  to  these  authorities,  on  the  assignment  of 
dower  of  a  manor,  some  of  the  copyholds  are  allotted  to  the 
widow.  But  Lord  Coke  enumerates  the  '  profits  of  Courts, 
fines,  heriots,'  &c.  amongst  those  things  which  are  not 
divisible  by  metes  and  bounds,  and  of  which  the  widow  is, 
therefore,  endowed  of  the  third  part.  (/)  This  implies  that, 
instead  of  dividing  the  lands  held  by  the  tenants  of  the 
manor,  the  third  part  of  the  profits  arising  from  them  may 
be  assigned  to  the  widow." 

31.  The  sheriff  is  a  mere  ministerial  officer,  and  can 
only  assign   dower  according  to  the  rule  of  the  common 


{d)  Post,  sect.  5.  (cf)  Godb.    135;     Gouldsb.    37; 

{b)  Keilw.  126 :  Perk.  345,  346.  Owen,  4. 

(e)  See    Bracton,  98  a.:    Fleta,  (e)  Cro.Jac.  621;  Palm.  264. 

book  5,  c.  24,  8. 15, 16.  (/)  Co.  Litt.  32. 
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law,  and  the  tenor  of  the  writ  addressed  to  him  by  the 
Court,  (a) 

32.  If,  therefore,  the  subject  out  of  which  dower  is  to  be 
assigned  be  divisible  into  shares,  and  he  does  not  return 
that  he  has  delivered  seisin  of  a  third  part  of  it  by  metes 
and  bounds,  the  assignment  cannot  be  supported.  Yet  it  is 
not  necessary  for  him  to  state,  in  his  return  to  the  Court, 
the  particular  fields  which  he  has  allotted  for  the  widow's 
third  ;  it  will  be  sufficient  if  he  mention  with  certainty  and 
precision  of  what  such  third  consists. 

33.  Thus,  in  Howard  v.  Cavendish  (i),  the  sheriff  re- 
turned, that  he  had  delivered  seisin  to  the  widow  "  of  one 
third  part  of  the  honor,  hundred,  tenement,  and  advowson ; 
viz.  of  one  tenement  or  farm  in  C,  called  W,  then  or  late  in 
the  occupation  of  A,"  &c. :  concluding,  as  it  is  to  be  in- 
ferred, that  the  delivery  was  made  by  metes  and  bounds  of 
such  of  the  particulars  as  were  capable  of  it.  It  was  ob- 
jected that  the  return  was  void,  since  the  expressions 
^^  tenement  or  farm  "  were  uncertain,  and  that  an  ejectment 
for  a  messuage  or  tenement  (c),  or  an  indictment  stating  an 
entry  into  a  tenement  or  farm,  was  insufficient,  for  uncer- 
tainty. But  the  Court  decided  otherwise ;  observing,  that 
the  same  particularity  was  not  required  in  returns  of  assign- 
ments of  dower,  as  in  declarations  or  indictments ;  and  that 
"  messuage  or  tenement,  in  the  tenure  of  J.  S.,"  was  an 
usual  and  a  good  return  ;  more  especially  as  in  the  present 
case  the  sheriff  had  stated,  in  the  conclusion  of  his  return, 
that  he  had  made  a  delivery  by  metes  and  bounds,  (d) 

34.  But  if,  in  assigning  dower,  the  sheriff  discharge  his 
duty  vexatiously  and  maliciously,  he  will  be  punished  by 
the  Court,  and  the  assignment  set  aside.     An  instance  of 

(a)  1  Roll.  Abr.  683,  pL  35.  (d)  See  Den  v.  Abingdon,  Dongl 

(6)  Cro.  Jac  621,  pi.  18;   Palm.     456:  Fenny  v.  Duirant,  1  Bam.  & 

264.  Aid.  40. 

(c)  Conirct,  1  Burr.  623,   and  I 

T.R.11. 
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this  occurred  in  Howard  v.  Cavendish,  (a)  The  sheriff  re- 
turned that  he  had  assigned  dower  to  the  widow  of  a  house ; 
viz.  a  third  part  of  each  chamber,  and  that  he  had  chalked 
out  each  part  for  her.  It  was  determined  that  this  was  an 
idle  and  malicious  assignment,  and  the  sheriff  was  committed 
to  prison. 

35.  The  Court  proceeded  in  the  same  manner  in  a  case  (b) 
where  the  sheriff  refused  to  make  an  equal  allotment  for 
dower,  in  obedience  to  directions  from  the  Court,  and  had 
been  besides  extortionate  in  his  demands,  taking  from  the 
widow  60Z.  to  execute  the  writ  of  execution. 

36.  When  the  property  does  not  admit  of  an  assignment 
of  dower  in  severalty,  either  from  the  nature  of  the  hus- 
band's interest  in  it,  or  from  the  quality  of  the  thing  itself, 
an  assignment  by  metes  and  bounds  will  of  necessity  be  dis- 
pensed with. 

37.  An  instance  where  the  nature  of  the  husband's  estate 
precludes  an  assignment  of  dower  by  metes  and  bounds, 
occurs  in  the  case  of  a  tenancy  in  common.  Thus,  if  the 
husband  be  tenant  in  common  in  fee  with  B,  and  die  before 
a  partition,  his  widow's  dower  must  be  assigned  to  her  to 
hold  in  common  also,  and  not  in  severalty.  The  reason  is, 
that  her  husband  was  seised  at  his  death  of  his  moiety,  in 
common  with  B ;  his  widow,  therefore,  succeeding  to  a  third 
of  his  interest  for  her  life,  cannot  enjoy  it  otherwise  than  he 
didi ;  so  that  she  must  of  necessity  hold  it  in  common  with 
her  husband's  heir,  and  with  B,  the  surviving  tenant  in 
common,  (c) 

38.  The  law  is  the  same  in  the  case  of  coparceners,  and 
for  the  same  reason.  But  it  would  have  been  otherwise  in 
each  case,  if  partition  had  been  made  before  the  husband's 
death ;  for  then  he  would  have  died  solely  seised  of  his 
moiety,  and  his  widow's  dower  would  be  capable  of  being 

(a)  Palm.  264.  (c)  Fitz.  N.  B.  149.  (I.) :  1  Brownl, 

{b)  LongviUe's  case,  1  Keb  743.       127. 
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assigned  in  severalty;  the  assignment  of  it,  therefore,  ought 
to  be  made  by  metes  and  bounds,  (a) 

39.  The  following  are  instances  where  assignments  of 
dower  by  metes  and  bounds  will  be  dispensed  with  in  con- 
sequence of  the  nature  of  the  property. 

40.  When  the  subject  of  assignment  is  entire,  as  a  house, 
dower  ought  to  be  assigned  of  so  many  rooms,  and  not  of  a 
third  part  of  it.  (ft) 

41.  Of  a  mill  the  widow  cannot  be  endowed  of  a  third, 
although  she  has  a  freehold  interest  in  it.  The  proper  as- 
signment of  dower  in  this  case,  is  either  of  the  third  toll-dish, 
or  of  a  third  of  the  profits ;  and  the  widow  may  grind  there 
toll-free,  (c)  And  if  she  recovered  judgment  in  a  writ  of 
dower  of  a  third  part  of  the  mill,  it  would  be  erroneous,  and 
might  be  reversed  on  a  writ  of  error,  (d) 

42.  Of  stallage,  a  fair,  an  office,  the  keeping  of  a  park,  a 
piscary,  and  of  courts,  fines,  heriots,  &c.,  the  proper  assign- 
ments are  of  one  third  of  the  profits  of  each,  {e) 

43.  Of  open  mines  and  minerals,  the  following  distinctions 
have  been  laid  down  in  regard  to  the  manner  of  assigning 
dower.  If  the  open  mines  be  within  lands  which  belonged 
to  the  husband,  the  sheriff  must  estimate  the  annual  value  of 
them,  as  part  of  the  value  of  the  lands  of  which  the  widow  is 
dowable ;  but  he  need  not  assign  to  her  any  of  the  mines,  or 
any  parts  of  them :  he  may  include  a  third  of  their  annual 
value  in  the  quantity  of  the  lands  set  out  by  him  by  metes 
and  bounds  for  dower,  in  which  are  none  of  the  mines  or 
minerals.  But  if  he  choose,  as  he  is  at  liberty  to  do,  to 
include  any  of  the  mines  or  minerals  in  the  assignment,  then 
if  the  lands  in  which  they  are,  form  no  parts  of  the  lands 
assigned  for  dower,  he  ought  to  describe  the  mines  specifically; 

(a)  Perk.  sect.  412.  {d)  Gilpin    ».  Cookson,   1  Lev. 

(6)  Palm.  264  :  Doe  d.  Riddell  v.     182. 
Gwinnell,  1   Q.  B.  682 ;  1   Gale  &        (e)  Co.  Litt.  32. 
D.  180. 

(c)  Perk,  sect  415  :  Co.  Litt  32 : 
Glib.  Dower,  397. 
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if,  however,  the  mines  assigned  be  included  in  the  lands  set 
out  in  dower,  it  is  optional  in  him  to  particularise  them,  since 
they  are  parts  of  the  lands  assigned.  But  the  sheriff  may 
not  adopt  any  of  these  methods ;  he  may  divide  the  enjoy- 
ment and  perception  of  the  profits  of  the  mines  between  the 
parties ;  viz.  by  directing  the  separate  alternate  enjoyment 
of  the  whole  for  short  periods,  proportioned  to  the  share 
each  party  had  in  the  subject,  or  by  giving  to  the  widow  an 
adequate  part  of  the  profits. 

44.  With  respect  to  open  mines  or  minerals  of  the  husband, 
lying  in  the  lands  of  other  persons,  and  in  which  his  widow 
is  intitled  to  dower,  it  is  to  be  observed,  that  if  the  assign- 
ments for  dower  of  such  mines  could  be  made  by  metes  and 
bounds,  in  the  manner  lands  are  required  to  be  divided,  that 
method  ought  to  be  adopted;  but  since  that  cannot  be 
accomplished  without  preventing  the  parties  from  having 
the  proper  enjoyment  and  perception  of  the  profits,  this 
species  of  property  is  analogous  in  principle  to  those  before 
noticed,  in  which  the  sheriff  is  permitted  to  assign  dower  in 
a  special  manner.  It  is  not,  therefore,  necessary  that  the 
sheriff  should  divide  each  of  those  mines ;  but  he  may  assign 
such  a  number  of  them  as  amount  to  one  third  in  value  of 
the  whole,  or  he  may  proportion  the  enjoyment  of  such  of 
them  as  he  thinks  proper,  so  as  to  give  each  person  a  due 
share  of  the  whole,  as  before  mentioned,  (a) 

45.  The  common-law  mode  of  assigning  dower  of  an 
advowson,  is  the  third  presentation,  (b)  And  if  there  be 
advowsons  appendant  to  two  or  more  manors  in  which  a 
widow  is  dowable,  the  assignment  should  be  of  a  third  part 
of  each  manor,  and  of  the  third  presentation  to  each 
church,  (c) 

46.  With  respect  to  franchises  appendant  to  an  honor, 
an  assignment  of  a  third  part  of  them  with  a  third  of  the 

(a)  Stoughton  v.  Leigh,  1  Taunt.         (b)  1  Roll.  Abr.  683. 
Rep.  402.  (c)  Co.  Litt.  32  *,  note  2. 

B  B  3 


374  ASSIGNMENT   OF  TITHES. 

honor,  was  held  good  (a) ;  and  there  appears  to  be  no  ob- 
jection why  a  similar  assignment  of  them  should  not  be 
made  when  they  are  appendant  to  a  manor,  although 
Brooke  (b)  states  the  law  to  the  contrary,  for  a  reason, 
which,  if  good,  equally  tends  to  avoid  the  assignment  in 
the  other  case ;  viz.  because  the  franchises  cannot  be  di- 
vided. 

47.  In  regard  to  tithes,  in  which  the  widow  is  also  in- 
titled  to  dower,  the  methods  of  assignment  are  next  to  be 
considered. 

It  is  agreed,  that  in  a  writ  of  dower  for  tithes,  the  de- 
mand must  be  made  with  certainty,  so  that  such  a  judgment 
may  be  given  as  to  enable  the  sheriff  to  execute  a  writ  of 
execution  founded  upon  it.  (c)  The  several  kinds  and 
natures  of  the  tithes  ought,  at  the  least,  to  be  clearly  ex- 
pressed ;  and  it  was  holden  in  Harpur's  case,  that  an  eject- 
ment for  all  tithes  in  A,  without  saying  more,  was  not 
good ;  but  it  would  be  otherwise  if  the  natures  and  kinds 
of  them  had  been  generally  stated,  as  de  quadam  portiane 
granorum  fceni^  hniy  agneUorunij  &c.  (d)  The  assignments 
to  be  made  by  the  sheriff  upon  such  recoveiy,  or  by  the 
ter-tenant  without  suit,  appear  to  be  as  follow :  —  Of  com 
and  grain,  the  third  sheaf,  or  tithes  of  the  third  yard- 
lande.  (e)  And  upon  the  same  principle,  of  hay,  &c.,  the 
third  tithe  cock,  or  a  third  of  the  tithe  as  rendered.  Of 
lambs,  the  third  tithe  lamb ;  and  of  wool,  &c.,  the  third  of 
the  tenth  part.  (/) 

48.  Another  exception  to  the  general  rule  of  assigning  to 
the  widow  a  third  part  of  the  estate  by  metes  and  bounds 
occurs  when  she  consents  to  accept  her  dower  in  a  different 
manner ;  for  it  is  settled  that  the  right  to  have  the  assign- 


(a)  Cro.  Jac.  622.  (e)  Co.  Litt.  32,  and  note  3  there : 

(fc)  Dower,  fo.  256,  pi.  102.  see  9  Vin.  Ab.  257,  pi.  12 :  CounteM 

(c)  Thjn  r.  Thyn,  Sty.  77.  of  Oxford's  case,  11  Rep.  25  *. 
Id)  1 1  Rep.  25  *.:  1  Roll.  Rep.  68.         (/)  1  Brownl  126. 
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ment  by  metes  and  bounds  may  be  waived  by  the  widow,  and 
that  in  such  cases  an  assignment  to  hold  her  dower  in 
common  and  not  in  severalty,  will  be  binding  upon  her. 

49.  It  is  a  consequence  from  what  has  been  said,  that  if  a 
widow  be  dowable  of  several  manors,  lands,  tenements, 
commons,  &c.,  she  may  accept  an  assignment  for  life  of  any 
one  or  more  of  them  in  lieu  of  her  dower  in  all  the  rest ; 
and  such  assignment  confirmed  by  entry  wiU  bind  her, 
although  it  may  be  less  than  the  value  of  her  third  part  of 
each,  (a) 

50.  Accordingly,  in  a  case  (6)  where  eighty-four  acres  of 
land  were  assigned  to  the  widow  for  dower  by  the  sheriff  out 
of  lands  mentioned  in  the  writ  addressed  to  him,  upon  a  scire 
facias  brought  by  the  widow,  suggesting  that  sixty  of  the 
eighty-four  acres  belonged  to  a  stranger,  and  were  not  men- 
tioned in  the  record,  and  that  in  consequence  there  ought  to 
be  a  new  division,  the  tenant  in  his  defence  said,  that  the 
difference,  viz.  twenty-four  acres,  were  parcel  of  the  lands 
recovered  by  the  widow  in  the  suit,  and  had  previously  been 
entered  upon  by  her  in  lieu  and  satisfaction  of  her  dower. 
The  judgment  was,  that  she  was  bound  by  her  acceptance 
and  entry  upon  the  twenty-four  acres,  although  they  were 
less  in  quantity  than  a  third  of  the  whole  mentioned  in  the 
record. 

51.  Hence,  as  Mr.  Roper  observes  (c),  it  seems  that  mere 
consent  to  accept  dower  contrary  to  conunon  right  will  not 
be  sufficient  to  bind  the  widow ;  which  also  appears  from  the 
form  of  the  plea,  that  ought  to  contain  the  words  quod 
intrando  agreeavit  (d),  or  words  in  English  of  the  same 
import. 

52.  Where  the  tenant  assigned  to  the  widow  twenty 
bushels  of  wheat  every  year  for  her  life  out  of  the  lands 
in  which  she  was  intitled  to  dower ;  that,  being  in  the  nature 

(a)  1  RolL  Abr.  683  ;  Perk,  sect         (c)  1  Rop.  H.  &  W.  400. 
405 :  2  New  Bep.  33.  (d)  3  Leon.  272. 

(*)  Moor,  679,  pi.  928. 

BB  4 
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of  a  rent,  and  accepted  by  her,  was  holden  to  be  a  good 
assignment,  (a) 

53.  So  also  in  a  c&se  where  a  rent  was  granted  by  tenant 
in  tail  out  of  the  estate  to  a  widow,  who  was  intitJed  to 
dower  out  of  the  lands,  in  lieu  of  such  dower.  She  accepted 
the  rent ;  and  it  was  determined  to  be  a  good  assignment,  to 
the  extent  at  least  of  excluding  her  right  to  endowment 
whilst  the  rent  continued  and  was  not  determined  by  the 
issue  in  tail,  (i) 

54.  In  pleading  such  an  assignment,  the  tenant  should  use 
the  technical  word  assignavit.  (c) 

55.  And  if  a  widow  recover  judgment  for  her  dower  out 
of  certain  lands,  and  before  execution  she  accepts  from  the 
tenant  an  assignment  of  a  rent  out  of  them  in  lieu  of  dower, 
this  assignment  will  be  a  good  answer  by  the  tenant  to  a  scire 
facias  brought  by  her  to  obtain  execution  upon  the  judgment, 
because  the  assignment  is  a  compliance  with  and  satisfaction 
of  the  judgment,  (d)  But  the  reverse  would  have  been  the 
case  if  the  rent  had  been  assigned  out  of  lands  in  which  the 
widow  was  not  intitled  to  endowment,  and  therefore  not  the 
subject  of  the  suit  nor  mentioned  in  the  record,  for  then  the 
assignment  would  not  agree  with  the  directions  of  the  judg- 
ment, which  only  respected  the  lands  of  which  the  widow  is 
dowable.  This  assignment,  therefore,  could  not  be  a  satis- 
faction of  the  judgment,  and  consequently  no  impediment  to 
the  widow's  obtaining  execution  under  her  scire  facias,  (e) 

56.  Mr.  Roper  remarks  (/),  "  It  is  observable  that  it  was 
the  widow's  consent.,  entry,  and  acceptance,  which,  in  the 
above  instances,  gave  validity  to  the  particular  assign- 
ments of  dower  against  common  right.  But  her  consent  will 
not  avail  to  establish  them  when  from  the  nature  of  the 


(a)  Moor,  59,  pi.  167 :   Dyer,  91,  (d)  Suprd,  p.  367,  and  see  Hanger 

in  marg.  v.  Fry,  Cro.  Eliz.  310. 

(6)  Bickley  v.  Bickley,  And.  287.  {e)  Perk,  sect  410. 

(c)  See  Wentworth's  case,  Cro.  (f)  1  Rop.  H.  &  W.  401. 
Eliz.  452. 
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transaction  she  cannot  have  the  like  estate  or  interest  in  the 
subject  assigned  in  lieu  of  dower,  as  she  would  have  had,  if 
her  dower  had  been  assigned  in  the  regular  way,  viz.,  during 
her  life.  It  may  therefore  be  considered  as  settled  at  law, 
that  an  assignment  with  the  consent  and  acceptance  of  the 
widow  of  something  in  lieu  of  dower  to  which  she  is  intitled 
of  common  right,  must  either  be  of  some  part  of  the  lands  of 
which  she  is  dowable,  or  of  a  rent  issuing  out  of  them,  and 
for  such  an  interest  as  may  endure  for  her  life ;  and  that  if 
any  of  these  particulars  be  wanting,  the  assignment  will  be 
void,  (a)  Thus,  if  lands,  of  which  the  widow  is  not  dowable, 
be  assigned  without  deed  to  her  for  life,  as  or  in  lieu  of 
dower  of  lands  to  which  that  right  attached,  the  assignment 
will  be  invalid,  although  she  accepted  it,  because  she  could 
not  enjoy  the  lands  assigned  during  her  life,  for  she  having 
no  interest  in  the  lands  given  in  lieu  of  dower,  could  only 
bold  them  as  tenant  at  will  for  want  of  livery  of  seisin  to  pass 
a  freehold,  i.  e,  to  intitle  her  to  them  for  her  life ;  the  law, 
therefore,  will  not  permit  such  an  interest  to  be  a  satisfaction 
of  her  title  to  dower,  {h)  But  when  an  assignment  is  made 
to  her  of  lands  in  which  she  is  dowable,  in  lieu  of  dower,  she 
acquires  an  estate  of  freehold  in  her  third  part  by  the 
assignment  without  livery  of  seisin,  although  the  assignment 
be  against  common  right.  It  is,  however,  presumed,  that  if 
the  assignment  in  the  above  case  had  been  made  by  deed 
under  the  statute  of  uses,  it  would  have  been  good,  since  the 
widow  would  have  had  a  freehold  in  the  lands  for  her  life, 
and  which  lands  she  would  have  held  as  tenant  in  dower." 

57.  So  also,  Mr.  Roper  proceeds (c),  "a  rent  assigned 
without  a  deed  in  lieu  of  dower  out  of  lands  in  which  the 
widow  is  not  dowable,  is  under  the  same  circumstances  as  the 
last  case.  The  assignment,  therefore,  cannot  be  supported 
at  law,  although  it  be  accepted  by  her,  because  the  law  does 

(a)  Co.  Litt  34  b.  (c)  1  Rop.  H.  &  W.  403. 

(6)  Vernon's  case,  4  Rep.  1 :  Perk, 
sect.  407.  410. 
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not  allow  a  rent  which  lies  in  grant  to  pass  otherwise  than 
by  deed ;  so  that  such  an  assignment  as  above  of  a  rent  in 
lieu  of  dower  out  of  lands  not  subject  to  that  right,  passes 
no  interest  in  it  to  the  widow ;  and,  on  the  other  hand,  since 
dower  is  a  title  created  by  law  out  of  particular  estates  and 
interests,  it  allows  the  widow  to  accept  a  rent  out  of  the 
same  estates  by  mere  assignment  without  deed ;  yet  in  that 
case,  unless  the  rent  assigned  be  commensurate  with  the 
widow's  life,  her  acceptance  of  the  assignment  of  it  will  not 
at  law  make  it  good.  Thus,  if  the  rent  be  granted  for  years 
only,  OT  pur  autre  vie^  the  assignment  will  be  void."  (a) 

58.  Upon  this  point  Mr.  Jacob  observes  (6),  "  See  Co. 
Litt.  (o),  where  it  is  said,  that  if  the  heir  assigns  dower  of 
lands  of  which  the  husband  was  seised,  but  the  wife  not  dow- 
able,  she  is  tenant  in  dower."  However,  in  the  first  resolution 
in  Vernon's  case  (c?),  it  was  expressly  decided,  that  if,  after 
the  death  of  the  husband,  the  heir  makes  an  estate  to  the 
wife  for  life  of  any  land  (whereof  she  is  not  dowable)  in  full 
satisfaction  of  her  dower,  that  is  no  bar  of  dower.  This 
was  on  the  supposition  that  the  estate  given  in  lieu  of  dower 
was  eflFectually  conveyed  to  her,  and  it  proceeded  on  the 
principle  that  a  right  to  an  estate  of  freehold  could  not  be 
barred  by  acceptance  of  any  collateral  recompense,  {e)  And 
it  was  on  the  same  principle  that  a  jointure  was  at  common 
law  no  bar  of  dower,  but  the  widow  might  accept  the 
jointure,  and  also  claim  dower  out  of  the  other  lands  of  her 
husband.  (/)  It  seems,  therefore,  that  a  grant  of  other 
lands,  or  of  a  rent  out  of  other  lands,  or  of  any  other 
collateral  satisfaction  made  by  the  heir  to  the  widow  in  lieu 
of  dower,  and  accepted  by  her,  cannot  be  pleaded  at  law  in 
bar  to  a  writ  of  dower.     But  if  such  grant  be  accompanied 

(a)  And.  288:    Hob.  153:  Co.         {e)  See  to  the  same  effect,  Co. 

Litt.  34  h.  Litt   34  6. :     Turney    v.    Sturgea, 

(6)  1  Rop.  H.  &  W.  402  n.  Djer,  91  a. 

(c)  Co.  Litt.  34  6.  n.  9.  (/)  4  Co.  2.  po$L 

(d)  Ubitup. 
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by  a  release  of  her  dower,  or  a  confirmation,  or  anjrthing 
tantamount  to  it,  it  will  be  a  bar  to  her  claim  (a) ;  and  thus 
it  was  said,  in  the  same  case,  that  acceptance  of  dower  by 
deed  indented  would  conclude  her.  (b) 

59.  It  has  been  observed  that  the  assignment  of  dower 
must  be  for  the  widow's  life,  whether  the  assignment  be  of 
common  right,  or  of  a  compensation  in  lieu  of  dower.  To 
this  requisite  must  be  added,  that  the  assignment  be  ab- 
solute, unconditional,  and  without  any  exception  or  reser- 
vation in  diminution  of  its  value,  (c)  The  reason  mentioned 
in  the  books  for  this  requisite  is,  that  the  widow's  third  part 
is  a  continuation  of  her  husband's  estate  and  interest ;  and 
that  the  heir  or  ter-tenant  is  but  a  minister  of  the  law  to 
assign  and  mark  out  such  her  share,  and  because,  when  her 
share  is  set  out,  she  comes  in  by  her  husband,  and  her  title 
has  relation  to  his  death,  (d) 

60.  It  seems  that  at  law,  where  dower  is  assigned  upon 
condition,  the  assignment  would  be  good,  but  the  condition 
void. 

61-  In  the  case  of  Bullock  v.  Finch  (^),  it  was  adjudged 
that  if  dower  were  assigned  of  the  land  with  the  exception 
of  the  trees  growing  upon  it,  the  exception  would  be 
void. 

62.  In  equity,  however,  under  the  doctrine  of  election, 
the  widow  would  be  considered  to  be  excluded  from  her 
dower  in  those  instances,  if  she  accepted  the  compensation 
in  lieu  of  it,  or  the  assignment  made  upon  conditions. 

63.  Thus,  in  the  case  of  Birmingham  v.  Kirwan  (/),  the 
husband  devised  his  house  and  demesne  lands  in  trust  for 
his  wife  during  her  life,  she  paying  a  yearly  rent  of  thirteen 
shillings  out  of  each  acre  of  the  lands,  and  keeping  the 


(a)  4  Co.  1.  (c)  Co.  Litt.  34  b. 

(b)  Ab  to  the  effect  of  a  collateral  (d)  9  Vin.  Ab.  257,  pi.  7,  8,  d. 
satisfaction  for  dower  in  equity,  see  (c)  1  Roll.  Abr.  682,  pi.  45. 
infra,  (/)  2  Sch.  &  Lefroy,  444. 
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house,  &c.  in  perfect  repair ;  and  she  was  not  to  demise  the 
premises  except  to  the  persons  in  remainder.  Lord  Redes- 
dale  ordered  the  widow  to  elect  between  the  devise  to  her, 
and  her  dower  of  the  premises. 

64.  In  this  case  the  estate  limited  to  the  widow  was  for 
her  life;  but  a  term  for  years,  or  any  other  compensation 
settled  upon  or  given  to  her  in  lieu  of  dower,  will  be  at- 
tended with  the  same  consequence,  if  she  elect  to  accept 
them  in  satisfaction  of  her  legal  claim,  (a) 

65.  It  may  happen  that  the  sheriff,  heir,  or  tenant  may 
have  assigned  more  to  the  widow  than  a  third  part  of  the 
subject  in  which  she  was  intitled  to  dower :  the  remedies  in 
such  cases  vary  according  to  the  persons  by  whom  it  was 
assigned.  If  it  be  assigned  by  the  sheriff,  his  mistake  in 
assigning  more  than  one-third  for  dower,  will  be  corrected 
upon  a  scire  facias  for  an  assignment  de  novo  by  the  heir  or 
tenant,  (b) 

And  if  the  assignment  be  of  lands  not  comprised  in  the 
judgment,  they  may  be  recovered  back  in  an  ejectment ;  for 
whatever  is  included  in  the  sheriff's  return,  and  not  au- 
thorised by  the  judgment,  to  that  extent  the  execution  is 
void. (c) 

66.  Equity,  has,  however,  given  relief  against  a  partial  or 
improper  return  by  the  sheriff. 

67.  Thus,  in  Hoby  v.  Hoby  (d),  a  suit  was  instituted  to 
be  relieved  against  a  fraudulent  assignment  of  dower  (as  it 
was  charged)  by  the  sheriff,  who  had  assigned  to  a  widow 
for  dower  a  full  third  part  of  lands,  in  which  there  was  a 
coal-mine  of  considerable  annual  value,  but  in  respect  of 
which  no  consideration  was  had  in  the  assignment.  The 
Court  proposed  terms  for  the  consideration  and  acceptance 

(a)  9  Mod.  162:   see  further  on  (c)  2Ld.Ra7m.  1293—1295. 

this  subject,  infra.  (d)  I  Vcrn.  218  ;  2  Ch.  Ca.  160: 

(6)  Palm.  266 :  Bro. "  Dower,"  fo.  see  also  Sneyd  v.  Sneyd,  I  Atk.  442. 
255  by  pi.  83  :  and  see  ante,  p.  371. 
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of  the  widow,  and  directed  that  if  they  were  not  accepted,  a 
new  assignment  of  dower  should  be  made. 

68.  However,  as  Mr.  Jacob  observes  (a),  as  dower  is  now 
Tarely  sued  for  at  law,  cases  of  this  kind  are  not  likely  to 
occur;  but  it  is  doubtful  whether  Courts  of  Equity  would  at 
present  entertain  this  jurisdiction,  if  it  appeared  that  the 
party  aggrieved  might  have  adequate  redress  in  the  Court 
of  Law  under  whose  authority  the  sheriff  acted.  In  Strat- 
ford V.  Taynan  (5),  the  M.  R.  was  of  opinion  that  there  was 
no  jurisdiction  in  Equity  to  set  aside  a  sale  by  a  sheriff 
under  an  execution,  but  that  the  proper  course  was  to  apply 
to  the  Court  of  Law  from  whence  the  process  issued. 

69.  When  the  assignment  of  dower  is  made  not  by  the 
sheriff  but  by  the  heir,  then,  if  he  be  of  full  age,  and  were 
under  no  disabiUty  when  he  made  the  assignment,  although 
the  assignment  exceeded  the  widow's  one-third  part  of  the 
value  of  the  estate,  a  Court  of  Law  would  not  relieve  him 
against  it.  (c) 

70.  Accordingly,  in  a  case  (d)  sent  by  the  Court  of 
Chancery  to  the  Court  of  Common  Pleas,  it  appeared  that 
the  heir  being  of  full  age,  let  his  ancestor's  widow  into  pos- 
session of,  and  assigned  to  her  for  dower  of  an  estate  called 
(A),  certain  closes  of  land,  in  which  there  was  an  open  coal- 
mine wrought  at  times  during  the  marriage,  but  which  had 
been  discontinued  long  before  the  husband's  death.  The 
value  of  the  closes  was  amply  sufficient  to  answer  any 
demand  of  dover,  without  regard  to  the  value  of  any  of  the 
coal.  The  question  was,  whether  the  heir  had  any  and 
what  relief  in  respect  to  the  excess  of  his  own  assignment  ? 
And  the  Court  certified,  that  since  the  assignment  was  the 
act  of  the  heir  himself,  he  being  of  full  age  at  the  time,  they 
thought  that  he  had  no  remedy  at  law  against  the  dowress 
for  avoiding  the  consequences  of  that  act. 

(a)  1  Rop.  H.  &  W.  406  n.  {d)  Stoughton  v.  Leigb,  1  Taunt 

lb)  Feb.  16,  1822.  404,  412. 

(e)  Gilb.  Dower,  380. 
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71.  But  if  the  heir  were  under  age  when  he  assigned 
dower,  the  law  protects  him  against  the  consequences  of  an 
excessive  assignment,  and  supplies  him  with  the  writ  of  ad- 
measurement of  dower. 

72.  This  writ  is  viscontiel,  and  addressed  to  the  sheriff, 
directing  him  to  make  the  admeasurement  finally.  It  is  not 
made  returnable,  and  the  parties  may  plead  before  him 
if  they  think  proper.  The  plaintiff,  however,  may,  without 
showing  any  cause,  and  the  defendant  may,  upon  showing 
cause,  remove  the  writ  into  the  Court  of  Common  Pleas,  as 
in  a  replevin ;  and  then  process  will  issue  out  of  that  Court, 
viz.  a  summons,  attachment,  distringas,  &c.  In  such  cases 
the  sheriff  cannot  make  admeasurement,  but  he  ought  to 
extend  all  the  lands  particularly,  and  make  a  return  to  the 
Court  of  Common  Pleas,  upon  which  the  Judges  will  make 
the  admeasurement,  (a) 

73.  And,  as  Mr.  Jacob  notices  (ft),  where  the  lands  lie  in 
different  counties,  there  must  be  several  writs  for  each  county, 
and  inquests  held  in  each,  and  the  writs  are  made  returnable 
before  the  Judges,  who,  after  comparing  the  various  returns, 
adjudge  the  quantity  of  land  to  be  returned  to  the  heir,  (c) 

74.  The  books  differ  in  regard  to  the  time  when  the  heir 
is  intitled  to  issue  the  writ.  Some  of  them  stating,  that  he 
cannot  haveit  before  he  attainstheage  of  twenty-one  years  (rf), 
while  others  mention  that  he  is  intitled  to  it  during  his  mi- 
nority (e) ;  but  reason  and  principle  seem  to  be  in  favour  of 
the  law  as  laid  down  by  Fitzherbert  in  his  book  last  referred 
to  in  the  notes,  that  the  heir  is  intitled  to  the  writ  during 
his  nonage. 

75.  But  an  infant  heir  who  has  assigned  too  large  a  portion 
of  lands  for  dower,  cannot  defeat  the  assignment  by  entiy 
upon  attaining  twenty-one,  because  the  widow  being  intitled 
to  dower,  the  assignment  is  good  in  part,  and  can  only  be 

(a)  Fitz.  N.  B.  148,  G.  H :   see        (c)  See  Gilb.  Dower,  382. 
also  Gilb.  Dower,  385.  (d)  Co.  Litt.  39 :  2  Inst.  367. 

{b)  1  Rop.  H.  k  W.  408  n.  {e)  Fitz.  N.  B.  149  b. 
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avoided  quoad  the  excess,  which  is  uncertain  previous  to 
admeasurement,  (a) 

76.  Mr.  Roper  states  (b),  that  if  the  assignment  had  been 
made  under  the  judgment  of  a  Court  of  Law,  a  writ  of  ad- 
measurement would  not  lie  for  the  heir  at  his  age  of  twenty- 
one,  since  it  is  presumed,  from  his  being  an  infant  when  the 
assignment  was  made,  the  Court  took  care  of  his  interest. 

77.  "  But,"  as  Mr.  Jacob  observes  (c),  "  a  writ  of  ad- 
measurement lay  upon  an  assignment  of  dower  by  the  King 
in  Chancery,  (d)  This  mode  of  assignment  took  place  where 
the  heir  was  in  ward  to  the  King,  or  where  the  King  held 
the  lands  for  his  primier  seisin :  on  the  petition  of  the  widow 
to  the  King  in  Chancery,  a  writ  de  dote  assignanda  issued  to 
the  escheator."  (e) 

78.  It  would  seem,  that  if  the  sheriff,  in  carrying  into 
effect  the  writ  of  execution,  did  actually  assign  more  than  a 
third  part  of  the  lands  for  dower,  when  the  widow  was  in- 
titled  to  a  third  only,  the  heir  might  bring  a  scire  facias,  or 
he  would  be  without  a  remedy.  (/) 

79.  If  the  lands  assigned  by  the  infant  heir  exceed  one- 
third  of  the  whole,  and  they  become  more  valuable  than  the 
remainder,  by  improvements  made  by  the  widow,  it  is  said 
that  a  writ  of  admeasurement  will  not  lie  on  account  of  such 
improvements  (g),  as  that  would  be  unjust,  since  she  may 
have  been  induced  to  make  them  under  a  presumption  that 
the  assignment  was  proper.  But  there  seems  to  be  no  ob- 
jection to  the  admeasurement  of  the  lands  assigned,  and  to 
the  heir  taking  the  overplus,  upon  allowing  for  the  value  of 
the  improvements  of  the  excess  of  lands  assigned.  Thus, 
if  the  assignment  were  of  four  acres  when  the  number  should 
have  been  three,  the  heir  might  take  back  the  fourth  upon 

(a)  Gilb.  Dower,  388.  Bedingfield's  case,  9  Co.  16:  F.N.  B. 

{b)  1  Rop.  H.  &  W.  409.  263 :  7  Mod.  43. 

(c)  1  Rop.  H.  &  W.  409  ».  (/)  Gilb.  Dower,  389. 

(d)  F.  N.  B.  149 a. :  Co.Litt  39a.  (g)  F.  N.  B.  149c. 
(«)  Bacon  Ab.   "  Dower,"  D.  3  : 
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the  admeasurement,  and  make  compensation  to  the  widow 
for  the  value  of  its  improvements. 

80.  It  is  also  said  to  be  doubtful  whether,  if  an  open  mine 
of  coals  or  lead  were  in  the  share  assigned  by  the  infant  heir, 
so  as  to  render  the  widow's  third  of  greater  value  than  the 
remaining  two-thirds,  a  writ  of  admeasurement  would  lie.  (a) 
Mr.  Roper  observes  (J),  "  It  is  presumed,  however,  attending 
to  what  has  been  observed  on  the  assignment  of  mines  and 
minerals,  in  a  preceding  page  (c),  and  the  necessity  of  es- 
timating the  yearly  value  of  them  as  part  of  the  value  of 
the  whole  estate,  that  if  no  estimate  of  the  mine  in  question 
had  been  made,  there  could  be  no  objection  to  the  heir's 
title  to  the  writ  of  admeasurement  to  rectify  the  mistake, 
and  to  reduce  the  widow's  assignment." 

81.  The  cases  which  have  been  considered  upon  admeasure- 
ment of  dower,  are  such  as  respected  the  heir  when  the  widow 
had  more  than  her  third  part  assigned.  It  may,  however, 
happen  that  the  widow  may  be  deprived  of  the  whole  of  her 
dower  by  a  title  prior  to  that  of  her  husband.  In  such  cases 
she  is  intitled  to  an  assignment  de  novo.  Between  this  as- 
signment and  an  admeasurement  there  is  this  difference  in 
the  procedure.  In  admeasurement  there  can  be  no  new 
assignment  of  dower  {d) ;  whereas  in  instances  of  the  widow's 
eviction  by  a  prior  title,  it  is  necessary  there  should  be  one. 
An  assignment  de  novo^  therefore,  happens  when  the  lands, 
&c.  assigned  to  the  widow  in  dower  are  recovered  from  her 
by  an  elder  title,  (e)  To  exemplify  this.  If  the  husband 
be  lawfully  seised  of  two  acres,  and  of  a  third  by  disseisin 
before  his  marriage,  and  dies,  and  his  widow  be  endowed  of 
the  acre  which  he  held  by  disseisin,  and  then  the  disseisee 
recovers  from  her  that  acre,  she  will  be  intitled  to  be  endowed 
de  novo  of  the  third  parts  of  the  two  remaining  acres,  and 
cannot  claim  any  compensation  for  that  acre  which  she  lost, 

(a)  F.  N.  B.  149  0.  (d)  F.  N.  B.  148  F. 

(b)  1  Rop.  H.  &  W.  410.  (e)  9  Vin.  Ab.  264. 
(e)  Suprd,  p.  373. 
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because,  by  the  recovery  of  the  dissebee,  her  husband's  seisin 
was  defeated  ab  initio j  and  it  is,  in  respect  of  such  acre,  as  if 
her  husband  had  never  been  seised  of  it.  (a) 

82.  If  the  heir  after  the  husband's  death  improve  the 
estate,  as  by  building  or  draining,  &c.,  or  if  the  property  be 
more  valuable  by  other  means  at  the  time  of  the  assignment 
of  dower  than  at  the  husband's  decease,  his  widow  will  be 
intitled  to  have  her  dower  of  the  lands  so  improved  and 
become  more  valuable,  without  any  allowance  to  the  heir  on 
either  of  these  accounts ;  because  by  the  death  of  her  husband 
her  title  to  dower  was  consummate,  and  she  was  intitled  to  an 
assignment  of  it  immediately. 

83.  But  as  she  is  intitled  to  this  advantage,  it  is  but  just 
that  she  should  bear  a  proportion  of  the  loss  which  may  be 
incurred  in  an  unavoidable  diminution  in  the  value  of  the 
lands  during  the  time  which  intervenes  between  the  death  of 
her  husband  and  the  assignment  of  her  dower.  In  such  an 
event,  therefore,  she  can  claim  nothing  from  the  heir  in  respect 
of  such  decrease  unless  it  was  occasioned  by  his  own  volun-> 
tary  misconduct,  as  by  committing  waste ;  and  in  that  case 
she  would  be  intitled  to  a  compensation  in  damages,  {b) 

84.  It  is  laid  down  by  Perkins  (c),  "  that  if  the  feoffee 
of  the  husband  build  upon  the  land  a  castle,  or  mansion* 
house,  or  other  building,  or  othervdse  doth  improve  it,  so  that 
it  is  worth  more  by  the  year  than  when  it  was  in  the 
possession  of  the  husband,  the  wife  shall  not  have  dower  but 
according  to  the  value  it  was  at  the  time  of  the  husband  ; 
and  yet  if  a  disseisor  build  upon  land  which  he  hath  by 
disseisin,  and  the  disseisee  enter,  he  shall  have  the  building, 
&c.     The  difference  is  apparent." 

85.  The  distinction  is,  however,  not*  supported  by  any 
authority.     The  point  was  lately  very  fully  considered  in  the 

(a)  1  RoU.  Ab.  684,  pi.  25 :  Perk.         {b)  Co.  Litt  32 :  2  Inst  81 :  see 
sect.  418,  419,   420 :    Fitz.  N.  B.     Park  on  Dower,  256. 
149  M:    4  Rep.    122:    and    Gilb.         (e)  328:  see  also  Co.  Litt.  32a. 
Dower,  424.  note  8. 

VOX.  I.  C  C 
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case  of  Doe  d.  Riddell  v.  Gwinnell(a) ;  and  it  was  there  decided 
that  dower  attaches  on  the  husband's  real  property  at  the 
period  of  his  death,  according  to  its  then  actual  value,  without 
regard  to  the  hand  which  has  brought  it  into  the  condition 
in  which  it  is  found,  the  law  apparently  presuming  that  it 
will  continue  substantially  the  same  up  to  the  assignment. 
This  appears  to  have  been  the  understanding  of  the  Pro- 
fession previous  to  that  decision. 

86.  In  the  above  case,  the  lands  had  been  improved  by 
buildings  between  the  time  of  the  alienation  by  the  husband 
and  the  time  of  his  death ;  but  the  value  at  the  time  of  his 
death  and  at  the  time  of  the  assignment  appears  to  have  been 
the  same.  If,  however,  the  improvements  have  taken  place 
between  the  time  of  the  husband's  death  and  of  the  as- 
signment, it  would  seem  from  the  remarks  made  by  Lord 
Denman  G.  J.,  that  the  value  must  be  taken  at  the  period  of 
assignment. 

87.  If  the  husband  during  the  coverture  alienes  the  land, 
and  the  alienee  impairs  the  value,  as  by  taking  down  buildings, 
it  seems  that  the  wife  is  only  intitled  to  be  endowed  ao 
cording  to  the  value  at  the  time  of  her  husband's  death,  (b) 

88.  Mr.  Jacob  remarks  (c),  that  if  the  alienee  impairs 
the  value  after  the  husband's  death,  it  may  be  presumed 
that  the  widow  would  be  intitled  to  have  her  dower  assigned 
according  to  the  value  at  that  time.  For  she  would  other- 
wise have  no  compensation  for  the  diminution,  as  she  does 
not  in  this  case  recover  damages  in  dower,  (d) 

89.  If,  however,  it  should  be  held  that  the  widow  is 
intitled  to  the  benefit  of  improvements  made  by  the  alienee 
after  her  husband's  death,  it  seems  hardly  reasonable  that 
she  should  have  compensation  for  diminution  in  value. 

90.  If  lands  which  have  been  sown  with  com  and  gnun 
by  the  husband  be  assigned  to  her  for  dower  by  the  heir, 
she  will  be  intitled  to  the  crops,  {e) 

(a)  1  Q.  B.  682  ;    1  Gale  k  Dav.         (c)  1  Rop.  H.  &  W.  350if. 
180.  Id)  See  p.  410.  post. 

{h)  Perk.  329.  (<?)  Dyer,  316,  pi.  2 :   VeA.  sect. 
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91.  Dower  is  also  assigned  in  the  Court  of  Chancery ;  a 
fonun  more  generally  resorted  to  than  a  court  of  law,  as 
the  more  eligible  of  the  two,  since  the  forms  and  perplexities 
of  the  latter  tribunal  are  thereby  avoided,  (a) 

92.  The  next  subject  to  be  considered  is  the  effect  of  an 
assignment  of  dower. 

93.  When  dower,  which  is  subject  to  the  old  law,  is 
assigned  as  the  common  law  requires,  the  widow's  title  will 
have  such  a  relation  to  her  husband's  first  and  original 
sdsin  of  the  estate,  and  the  period  of  the  marriage,  as 
to  defeat  not  only  all  charges  and  incumbrances  which 
he  alone  made  during  the  coverture  after  acquiring  the 
estate  (i),  but  also  all  debts  which  he  contracted  during 
the  marriage,  in  respect  of  which  such  property  might  be 
affected,  without  regard  to  the  circumstance,  whether  the 
debts  were  owing  to  a  private  individual  or  to  the  crown,  (c) 
So  also  the  widow  holds  discharged  from  leases  made  by  her 
husband  during  the  coverture  ((f),  and  she  is  not  bound 
by  his  release  of  a  rent,  {e) 

94.  But  if  the  incumbrances  have  been  effected  by  the  hus- 
band before  the  marriage,  by  securities  which  did  not  prevent 
his  widow's  title  to  dower  of  the  estate,  her  endowment  will 
not  suspend  the  rights  of  the  creditors  against  the  third 
part  of  the  lands  assigned  to  her  in  dower,  because  her  title 
having  relation  only  to  the  time  when  the  marriage  was 
solemnized,   is  preceded  by  the   securities  of  the  incum- 


521 :  2  Inst.  81  :  "  Item  cum  as- 
signanda  fuerit  ei  tertia  pars,  facta 
assignatione  de  mesuagio^  assignettir 
ei,  tertia  pars  de  omni  quod  vir  suus 
tenuit  in  dominico,  secundum  statum 
presentem  in  terra  arabili,  secundum 
qaod  fuerit  cnlta,  vel  inculta,  se- 
minata  vel  non  seminata ;  et  si  fuerit 
Beminata,  nihil  dabit  pro  cultura." 
Bracton,  98  a, 

(a)  Mundj   v.    Mundj,    4  Bro. 
C.  C.  294,  past. 


{b)  Fullwood's  case,  4  Rep.  64  b : 
Jenk.  36,  pi.  69  :  Co.  Litt.  33. 

(c)  Co.  Litt.  31  :  Fitz.  N.  B.  150, 
Q:  Gilb.  Dower,  407—411.  The 
form  of  the  writ  for  discharging  the 
widow's  dower,  owing  by  her  hus- 
band to  the  king,  will  be  found  in 
the  two  books  last  referred  to. 

(d)  Noy,  66  :  1  Taunt.  410. 

(e)  Co.  Litt  32  a :  6  Co.  79. 
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brancers,  who  are  therefore  intitled  to  a  priority;  con- 
sequently, she  will  be  liable  to  them  for  the  amount  of  their 
demands,  to  the  extent  even  of  the  whole  of  her  dower,  (a) 

95.  But  it  is  presumed  that,  as  against  her  husband's 
general  estate,  she  would  be  intitled  to  have  her  dower 
exonerated  from  such  incumbrances ;  for  since  her  husband's 
heir  or  devisee  of  the  dowable  estate  would  be  intitled  to 
that  equity,  so,  as  it  is  conceived,  would  the  widow  also  be. 

96.  If,  however,  the  debts  are  not  of  the  husband's 
contracting,  as  when  the  estate  descends  to  him  before  the 
marriage  charged  or  incumbered,  the  widow  must  take  her 
dower  cum  onere ;  for  his  own  personal  property  is  not  liable 
to  answer  for  the  debts  of  other  persons,  and  consequently 
not,  in  the  present  instance,  to  exonerate  the  dowable  estate 
from  incumbrances  so  made  upon  it.  (6) 

97.  And  where  the  widow  accepts  an  assignment  contrary 
to  common  right,  as  she  claims  in  the  nature  of  a  purchaser, 
her  estate  commences  from  the  assignment,  and  without 
relation  to  any  antecedent  period;  for  which  reason  she 
ta^kes  it  with  all  the  incumbrances  affecting  it  in  the  pos- 
session of  her  husband  ;  and  it  is  her  own  fault  to  accept  of 
such  an  assignment,  (c) 

98.  But  where  the  widow  has  been  married  after 
January  1st,  1834,  her  dower  is  subject  to  all  incumbrances 
created  by  her  husband,  and  to  all  debts  and  incumbrances 
to  which  the  land  is  liable,  (d) 

99.  It  has  been  noticed  (e),  that  a  widow  whose  dower  is 
governed  by  the  old  law  is  intitled  to  elect  endowment 
between  two  seisins  of  her  husband  of  the  same  estate  at 
different  times  during  the  marriage.  If,  then,  she  elect  to 
be  endowed  of  the  second  seisin,  it  may  be  very  prejudicial 
to   her,  since  she  will  hold  her  third  part  of  the  estate, 

(a)  See  ante,  p.  344.  (d)  See  3  &  4  W.  4.  c.  105.  sect.  5. 

(b)  Vide  supra,  chap.  16.  (e)  Ante,  p.  335. 

(c)  9  Vin.  Ab.  266,  pi.  3 :   Co. 
Litt.d2  6:  173  a. 
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subject  to  all  the  incumbrances  made  by  her  husband  up  to 
the  period  of  his  second  seisin ;  for  up  to  that  time  only  the 
assignment  of  her  dower  will  have  relation. 

100.  Thus,  in  an  early  case,  the  husband,  being  seised  in 
fee  of  lands,  granted  a  rent-charge  out  of  these ;  he  then 
made  a  feoffment  in  fee,  and  afterwards  took  back  the  estate 
in  tail,  and  died.  His  widow  recovered  her  dower.  She 
then  made  a  surmise  that  her  husband  died  seised^  and 
prayed  a  writ  (which  was  granted)  to  inquire  of  the 
damages.  It  was  adjudged,  that,  in  consequence  of  such 
surmise  and  prayer,  the  widow  held  her  third  part  of  the 
estate  subject  to  the  rent-charge,  because  she  had  elected 
her  endowment  under  the  second  seisin  of  her  husband, 
before  which  the  rent  was  granted,  (a) 

101.  The  effect  of  the  assignment  of  dower  completed  by 
the  widow's  entry,  is  to  vest  in  her  a  freehold  for  her  life  in 
a  third  part  of  the  estate ;  consequently,  under  the  old  law, 
it  was  necessary  to  bring  a  real  action  against  her  and  the 
tenant  of  the  freehold  of  the  other  two-thirds  of  the  lands, 
when  it  was  attempted  to  recover  all  such  lands.  Hence 
arose  the  necessity  of  making  her  a  party-tenant  to  the 
praecipe  for  suffering  a  recovery  of  the  whole  estate,  for  if 
she  be  omitted,  the  recovery  will  be  insufficient  to  bar  the 
remainders  limited  of  her  third  part  of  the  lan^s  after  her 
decease,  (b) 

102.  In  consequence  of  the  freehold  acquired  by  the 
widow  in  her  estate  in  dower  by  the  means  before  men- 
tioned, she,  or  the  grantee  of  her  interest,  is  capable  of 
accepting  a  release  of  the  reversion  in  fee  of  her  third  part, 
which  estate  will  merge  the  particular  one,  and  vest  in  them 
the  absolute  inheritance,  (c) 

(a)  Co.  Litt  33.  (c)  2  Roll.  Abr.  401 :    Co.  Litt. 

(b)  Rowe  V.  Power,  2  New  Rep.  1.     273. 
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widow's  tortious  conveyancbs. 


SECTION  V. 

OF  THE  NATURE  OF  THE  WIDOWS  ESTATE  AS  TENANT  IN  DOWER, 
AND  HER   POWER   OVER   AND    RIGHTS  IN   RESPECT  OF  IT. 


2.  Widow*8  tortious  conveyances, 

3.  Remedy  provided  by  siahUe  rf 

Gloucester, 

4.  Remedy  by  II  H.  7.  c.  20. 

5.  Tortious      conveyances       now 

abolished, 

6.  She  may  lease /or  years, 

7.  Her  power  to  regrant  copyholds. 

8.  When  she  may  or  may  not  enter 

for  breach  of  condition, 

9.  Mr,  Jacobus  opinion, 

10.  Intitled  to  emblements,  and  may 

dispose  of  them, 
12.  If  she  omit  to  do  so,  her  executor 

intitkd. 


13.  Instances  ofwidot^s  tide  to  em- 

blements. 

14.  No  emblements  where  freebeneh 

forfeited  by  second  marriage, 

15.  Liable  to  one-third  of  duties  to 

which  estate  suhfecL 

16.  Instances, 

18.  Mtist    contribute    one-third  of 
interest  on  mortgage  debt 

20.  Release  of  services  to  heir  will 

enure  to  widow. 

21.  How  widow  to  answer  to  heir 

her  third  where  service  entire. 

22.  Where  answerable  for  waste. 


1.  The  widow  having  only  a  freehold  interest  in  the  third 
part  of  her  husband's  freehold  estates,  cannot  legally  dispose 
of  it  for  a  longer  period- 

2.  Under  the  old  law,  if  she  aliened  in  fee,  or  for  the  life 
of  another,  or  in  tail,  the  heir  might  after  her  death  have 
recovered  the  land  by  a  writ  of  entry,  (a) 

3.  But  where  she  aliened  by  feoflSment,  and  the  feoffee 
died  seised,  whereby  the  entry  of  the  reversioner  was 
tolled,  he  could  have  no  writ  of  entry  until  after  the  death 
of  the  dowress.  However,  it  was  provided  by  the  statute 
of  Gloucester  (6),  "  that  if  a  woman  sell  or  give  in  fee,  or 
for  term  of  life,  the  lands  that  she  holds  in  dower,  the  heir 


(a)  Called  a  writ  of  entry  ad 
communem  legem,  to  distingaish  it 
from  the  writ  of  entry  in  casu  pro- 
viso;  see  Park    on    Dower^  361 : 


F.  N.  B.  207.  This  writ  was  abo- 
lished by  the  3&4  W.4.  c.27.8ect 
36. 

(b)  6  Edw.  1.  c  7. 
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or  other  person  to  whom  the  land  ought  to  revert  after  the 
death  of  such  woman,  shall  have  present  recovery  to  demand 
the  land  by  a  writ  of  entry  (a)  made  thereof  in  Chancery." 

4.  However,  if  the  dowress  aliened  in  fee  with  warranty, 
and  died,  the  warranty  descending  upon  the  reversioner 
barred  him,  as  the  statute  of  Gloucester  did  not  provide 
against  collateral  warranty  by  the  dowress.  But  by  the 
11  Hen.  7.  c,  20.,  as  we  shall  hereafter  see,  provision  was 
made  against  such  dispositions. 

6.  The  conveyances  against  which  the  above  provisions 
were  made  were  such  as  had  a  tortious  effect,  which,  as  we 
have  already  seen,  no  conveyance  can  now  have,  (b) 

6.  The  widow  may  grant  leases  of,  or  otherwise  incumber 
her  estate  in  dower  to  the  extent  of  her  life  interest ;  so 
that  if  she  demise  it  for  years,  reserving  a  rent,  it  will  be 
good,  and  if  she  die,  and  rents  be  in  arrear,  her  executor  or 
administrator  will  be  intitled  to  them,  (c) 

7.  It  was  adjudged  in  Brown's  case  (d)y  that  every  person 
having  a  lawful  estate  in  a  manor,  including  a  tenant  in 
dower,  may  regrant  copyholds  at  the  ancient  rents,  customs, 
and  services,  which  shall  bind  the  owner  of  the  inheritance. 
For  such  persons  are  but  instruments,  and  pass  no  interest, 
the  copyholder's  estate  being  derived  under  the  custom. 
If,  therefore,  the  widow  have  one  manor  assigned  for  dower, 
then,  although  she  have  an  interest  in  it  for  life  only,  yet 
being  sole  lady  of  such  manor,  she  may  regrant  copyholds 
which  are  holden  of  it,  the  law  enabling  her  to  do  so  for 
the  benefit  of  the  copyholders ;  and  Mr.  Roper  considers  that 
she  may  equally  do  so  of  the  lands  lying  within  her  part  of 
the  manor,  when  one-third  of  it  only  is  assigned  to  her  in 
dower,  (e) 

(a)  Called  a  writ  of  entry  in  casu  (d)  4  Rep.  23  b :  see  Co.  Litt. 
proviso,   F.  N.  B.  205.  (M.)      This     58  b. 

writ  was  abolished  by  the  3  &  4        (e)  1  Rop.  H.  h  W.  424.     As  to 

W.  4.  c.  27.  the   assignment    of  dower  of  the 

(b)  Anti,  p.  155.  copyholds  of  a  manor,  see  p.  368, 

(c)  Bro.  "  Leases,"  pi.  19.  ante. 

c  C  4 
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8.  Previously  to  the  statute  of  32  Hen.  8.  c.  34.,  advaDtage 
of  a  clause  of  re-entry  for  the  breach  of  a  condition  contained 
in  a  lease  could  only  be  taken  by  the  lessor,  his  hdrs, 
executors,  or  administrators ;  the  lessor  being  a  party  and 
privy  to  the  contract,  and  the  other  persons  legally  repre- 
senting him  being  privies  in  right.  If,  then,  this  privity 
had  been  destroyed,  as  by  an  assignment  of  the  reversion, 
the  assignee  could  not  enter  for  a  breach  of  the  condition ; 
the  reason  of  which  distinction  the  reader  will  find  in 
Littleton,  (a)  Mr.  Roper  considers  (b)  that,  as  the  above 
statute  only  alters  the  common  law  in  favour  of  assignees  or 
grantees,  leaving  the  common  law  to  operate  upon  estates 
created  by  act  of  law  (c),  if  the  husband,  previously  to  his 
marriage,  had  granted  a  term  of  years  of  the  dowable  estate, 
with  a  clause  of  re-entry  in  the  lease  if  the  lessee  committed 
waste,  and  after  the  husband's  death  and  the  endowment  of 
his  widow,  the  lessee  had  broken  the  condition ;  the  widow 
could  not  enter  to  determine  the  lease,  because  her  estate 
being  the  creature  of  law,  there  was  no  privity  between  her, 
or  the  lessor,  or  his  lessee. 

9.  Mr.  Jacob,  however,  remarks  (d),  "  The  expression 
grantee  or  assignee  in  the  statute  of  32  Hen.  8.  c.  34.,  has 
received  a  liberal  construction  («),  and  there  is  great  reason 
to  contend  that  it  comprises  a  tenant  in  dower,  as  she  de- 
rives her  title  from  the  lessor.  Lord  Coke,  in  saying  (/)  that 
the  statute  does  not  extend  to  those  who  come  in  merely  by 
act  of  law,  instances  only  the  case  of  the  lord  claiming  for 
escheat  or  mortmain,  or  in  respect  of  viUeinage ;  and  he 
gives  the  reason  (g)  why  the  lord  in  those  cases  cannot  have 
the  benefit  of  the  statute,  viz.  that  he  comes  in  by  title 
paramount,  and  is  in  merely  in  the  post,  and  not  by  any 
limitation  or  act  of  the  party.     It  seems,  therefore,  that 

(a)  Litt  sect  347.  (e)  Isherwood  v.  Oldknow^  3  M. 

(b)  1  Rop.  H.  &  W.  425.  h  S.  382. 

(c)  Co.  Litt.  215  b.  (/)  In  Co.  Litt  215  b. 
{d)  1  H.  &  W.  425  «.  (g)  3  Co.  62  b. 
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this  passage  was  not  meant  to  apply  to  persons  claiming 
under  the  lesson  (a)  " 

10.  It  is  clear  that  if  no  clause  of  re-entry  be  inserted  in 
such  a  lease,  and  it  is  declared  that  upon  waste  committed 
by  the  lessee,  the  lease  shall  determine  and  be  void,  then 
the  widow  may  enter,  because  the  lease  is  not  merely  voidable 
upon  entry,  as  in  the  case  first  supposed,  but  it  is  ipso  facto 
void  without  any  entry.  (6) 

11.  With  respect  to  the  widow's  title  to  emblements,  her 
right  to  them  is  indisputable,  since  by  the  statute  of  Mer- 
ton  (c),  tenant  in  dower  is  empowered  to  dispose  of  the  com 
growing  upon  her  estate  at  the  period  of  her  death ;  that  act 
having  been  passed  to  remove  the  doubt  which  previously 
existed  upon  the  subject.  That  doubt  was  founded  upon 
this  reasoning,  that  the  widow  being  intitled  to  an  assign- 
ment of  dower  immediately  after  her  husband's  death,  and 
having  had  the  benefit  of  the  com  then  growing  upon  the 
third  part  of  the  lands  assigned  to  her,  if  any  there  then 
happened  to  be  {d\  it  was  thought  the  advantages  received 
by  her  at  the  commencement  of  her  estate,  should  be  a  satis- 
faction of  those  of  the  same  kind  which  she  would  otherwise 
have  been  intitled  to  when  her  estate  expired.  This  pecu- 
liarity attending  the  widow's  estate  distinguished  it  from 
that  of  other  tenants  for  life  who  are  intitled  to  imblements ; 
and  to  settle  the  law  in  this  matter  was  the  object  of 
the  above  statute.  This  act  places  the  widow  in  the  same 
situation,  with  respect  to  emblements,  as  a  tenant  for  life. 
Her  power  of  disposition  under  the  statute,  therefore,  does 
not  merely  extend  to  com  growing  at  the  time  of  her  death, 
but  to  roots  planted,  and  to  other  annual  and  artificial 
profits,  such  as  hemp  and  flax,  and  hops,  although  growing 
upon  ancient  roots,  and  to  other  things  which  are  yearly 
produced  by  the  industry  of  man  {e) 

(a)  See  4  Co.  50  6.  (rf)  See  Fisher  v.  Forbes,  9  Vin. 

{b)  Gamock  v.  Cliffs,  1  Leon.  60,     Ab.  373.  pi.  82 :  Dyer,  316  a. 

61.  («)  Co.  Litt  55:    1    Roll.  Abr. 

(c)  20  Hen.  3.  c.  2.  728 :  Cro.  Car.  515:  Keilw.  125. 
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12.  If  she  omit  to  dispose  of  them,  they  will  belong  to 
her  executor  or  administrator,  who  may  retain  possession  of 
the  lands  until  the  com,  &c.  can  be  reasonably  carried 
away,  (a) 

13.  It  follows,  from  tenant  in  dower  being  in  the  same 
situation  as  a  tenant  for  life,  in  regard  to  emblements,  that 
the  same  principles  will  regulate  her  right  to  them  as  are 
applicable  to  other  tenants  for  life.  The  fundamental 
reason  for  admitting  such  right  is  to  encourage  husbandry, 
by  allowing  the  tenants  a  fiiU  compensation  for  their  labour 
and  expense  in  tilling,  manuring,  and  sowing  the  lands,  and 
this  principle  is  the  basis  of  the  following  cases :  If  there  be 
two  tenants  in  common  in  fee  of  lands,  and  the  one  marries 
and  dies,  and  his  widow,  after  endowment,  and  the  surviving 
tenant  in  common  sow  the  lands,  and  she  dies  before  the 
com  is  cut,  her  executor  or  administrator  will  be  intitled 
to  the  com  in  common  with  the  other  tenant,  {b)  So  also^ 
if  the  widow,  after  assignment  of  dower,  sow  the  lands  and 
marries,  and  her  second  husband,  after  appointing  executors, 
dies  before  the  crop  is  severed,  his  surviving  widow  will  be 
intitled  to  it.  But  the  executor,  and  not  the  widow,  would 
have  been  intitled  to  the  crop  if  it  had  been  sown  by 
the  husband,  because  he  was  at  the  expense  of  sowing 
it.  (c) 

14.  The  widow  of  a  copyholder  who  forfeits  her  firee- 
bench  by  a  second  marriage  is  not  intitled  to  the  emble* 
ments.  (d) 

15.  The  duties  or  services  to  which  the  widow  is  liable  in 
respect  of  her  dower,  are  founded  upon  her  title  to  the 
estate.  Her  interest,  as  we  have  seeD,  is  a  continuation  of 
her  husband's  seisin ;  she  is  consequently  liable,  as  standing 
in  his  place,  to  one-third  of  all  the  duties  and  services  to 
which  the  estate  was  subject  in  his  possession,  and  for  which 

(a)  Kcilw.  125.  pi.  84.  (rf)  Gland's  case,  5  Co.  116 ;  Cro. 

(b)  Perk,  sect  528.  Eliz.  460 :  see  Co.  Litt.  55  6. 

(c)  Perk.  sect.  522:  Co.  Litt.  55  & 
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one-third  she  is  answerable  to  the  person  intitled   to  the 
reversion  of  the  property,  (a) 

16.  An  instance  of  this  attendancy  of  the  widow  upon 
the  reversion  for  one-third  of  the  services  has  been  before 
noticed  (b)j  in  the  case  of  a  rent  reserved  upon  an  estate 
tail  granted  to  the  husband,  which  expired  at  his  death 
without  leaving  issue ;  there  the  Vidow  being  dowable  of 
the  estate  tail  notwithstanding  its  determination,  the  law 
decided  that,  in  respect  of  one-third  of  the  estate  assigned 
to  the  widow  for  her  dower,  she  should  be  attendant  upon 
and  pay  to  the  donor  (»ie-third  of  the  rent  originally  re- 
served, (c) 

17.  So,  if  the  husband  died  without  heirs,  and  the  land 
escheated,  the  widow  held  her  dower  of  the  lord,  rendering 
to  him  a  third  of  the  rents  and  services,  (d)  In  other  cases, 
the  dowress  in  point  of  tenure  held  of  the  heir,  (e) 

18.  Upon  the  principle  applicable  to  these  cases,  if  the 
estate  be  subject  to  a  mortgage  for  a  term  of  years  granted 
before  the  husband  became  intitled  to  it,  his  widow  wiU  be 
obliged  to  keep  down  one-third  of  the  interest,  as  it  has 
been  noticed.  (  /  ) 

19.  The  liability  of  the  widow  to  contribution  for  part  of 
the  duties  reserved  out  of  the  dowable  estate  is,  as  before 
observed,  founded  in  justice;  on  the  principle  that  the 
owner  of  two-thirds  of  the  estate  should  not  be  obliged  to 
pay  over  the  whole  of  such  reservation,  but  that  the  pro- 
prietor of  the  other  third  should  contribute  pro  rata.  It  is 
also  equal  justice,  that  if  the  heir  or  his  grantee  become  dis- 
charged of  the  render  or  duty,  it  should  operate  in  favour  of 
the  widow. 

20.  Accordingly,  if  the  husband's  estate  upon  its  creation 


(a)  9  Bep.  135 :  Perk,  sect  424.        (d)  9  Yin.  Ab.  268,  pi.  7. 9. 

5.7.  («)  F.  N.  B.  7.  F.:  Co.  Litt.  241. 

(b)  Supri^  p.  348.  ibid.  31.  a,  n.  2  :  Watk.  Cop.  vol.  ii. 

(c)  Co.  Litt.  241  :  Perk.  431 :  9  p.  152. 

Vin.  Ab.  268,  pL  5, 6.  (/)  ^ffpro,  p.  344. 
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were  subject  to  a  rent,  and  the  reversioner  or  donor  of  the 
estate,  or  the  person  to  whom  it  is  payable,  release  the 
whole  or  part  of  it  to  the  heir,  the  widow  will  also  hold  her 
dower  discharged  from  it,  a  third  of  which  she  was  pre- 
viously liable  to  pay  to  the  heir,  (a) 

21.  When  the  reservation  or  duty  is  entire  and  indiviable, 
and  to  be  rendered  anitually,  as  of  a  horse,  the  widow's 
attendancy  upon  the  heir  in  respect  of  it  will  be  not  of  the 
third  part  of  the  value  of  the  horse  yearly,  but  a  horse  every 
third  year,  by  which  arrangement  the  law  prevents  disputes 
between  her  and  the  heir.  If,  however,  the  reservation  had 
been  an  annual  render  of  a  horse  of  the  value  of  40Z.,  then 
the  widow  would  be  attendant  upon  the  heir  yearly  for  one- 
third  part  of  that  sum.  (6) 

22.  The  widow,  like  other  tenants  for  life,  is  answerable 
for  waste  committed  by  herself,  or  by  a  stranger,  whilst  she 
continues  tenant  in  dower,  (c) 

23.  But  after  she  has  parted  with  her  interest,  and  the 
heir  has  assigned  the  reversion,  she  is  not  liable  for  waste 
committed  by  any  person,  (d) 

(a)  Co.  Litt.  241 :  Perk,  sect  430:  (c)  Ca  litt  53,  54  :  2  Inst  303: 
Bro.  "  Tenures,"  fo.  252  b.  pL  33. 82.  Fitz.  N.  B.  55.  E ;  ibid.  56.  F. 

(b)  Perk,  sect  434.     The  reader  {d)  Ante,  p.  147,  where  the  sob- 
wiU  find  a  variety  of  ancient  learning  ject  of  waste  is  considered. 

upon  this  subject,  in  the  author  re- 
ferred to,  between  sections  424  and  , 
435. 
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SECTION  VI. 

OF  THE   WIDOWS   REMEDY  AT  LAW   FOR  THE   RECOVERY   OF 

DOWER. 


L  IfUUkd  to  writ  of  dower  unde 
nihil  habet. 

2.  Proceedings  in  writ 

3.  Prteeipe. 

4.  Summons. 

5.  Proclamation. 

8.  Essoin. 

9.  Adjournment. 

10.  Grand  cape  in  default  of  ap- 

pearance. 

11.  Alias   grand   cape,    and  judg- 

ment, 

13.  Proceedings  where  no  default 

of  appearance. 

14.  The  count. 

15.  Tenant^  right  to  a  view. 

la  Evidence  of  marriage  in  writ 
of  dower. 

17.  IssuCy  judgment,  and  execution. 

18.  No  imparlance  allowed 

19.  Distinction  between  grand  and 

petit  capes. 

20.  Error  in  judgment,  who  may 

tahe  advantage  of  it. 

21.  If  widow  in  part  endowed,  unde 

nihil  habet  lag  not  at  common 
law. 

22.  Statute    of    Westminster   1.   a 

partial  remedy. 

23.  Plea  of  part  endowtnent  since 

statute. 

24.  Where  part  aliened  by  husband, 

d&wer    assigned   out   of  re- 
mainder. 
26.  Proceedings     against      alienee 
when  heir  vouched. 


29.  Assignment  of  dower  when  lands 
aliened  to  different  persons. 

31.  ^^  common  law,  damages  for 

dower  not  recoverable  prior  to 
judgment. 

32.  Damages  from  death  of  hus- 

band by  statute   of  Merton, 
where  husband  died  seised 

33.  Now  no  damages    recoverable 

beyond  six  years  before  action. 

34.  Remarks  uponstatute  of  Merton. 

35.  Husband  must  die  seised  of  free- 

hold and  inheritance. 

37.  Statute  extends  to  copyholds. 

38.  And  to  assignments  of  dower 

under  decrees. 

39.  Not  to  writs  of  right  of  dower, 

semble. 

40.  Widow  also  intitled  to  costs  by 

statute  of  Gloucester. 

41.  Widou^s  title  to  dower,  damages, 

and  costs  at  common  law,  and 
under  statute  of  Merton  and 
Gloucester. 

47.  Particulars  to  be  found  by  a 

jury  for  widow. 

48.  Defects  supplied  by  writ  of  in- 

quiry. 

49.  Judgments  for  dower  and  da- 

mages distinct 

50.  Hence  widow*s  right  to  mesne 

profits  not  barred  by  release 
of  damages  detentione  dotis. 

51.  First  judgment   may  be    con- 

firmed brfore  second  given,  S^c. 

52.  Damages  and  costs  when  lost. 
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56.  Retnedy  of  act  of  Car.  2.  for 
damages  between  writ  of  error 
and  affirmance  of  judgment. 

60.  Widow  must  demand  dower  to 
intitle  her  to  damages. 

6\.  If  no  demandy  heir  may  plead 
tout  temps  prist. 

G2.  Can  only  tahe  advantage  of 
neglect  by  plea, 

63.  Refusal  on  demand  not  necessary 

to  intitle  widow  to  damages, 

64.  Heir's  alienee  cannot  plead  tout 

temps  prist 

65.  Acceptance  of  dower  a  bar  to 

damages* 

66.  Flea  of  detention  afeharters. 

67.  Effect  of  widow's  admission. 


68.  Of  denial,  if  issue  found  against 

her. 

69.  Plea  lies  only  for  heir. 

70.  Its  form. 

71.  When  heir  excluded  from  plea. 

72.  Where  heir  vouchee  may  plead 

detinue  of  deeds. 

73.  Detained  deeds  must  relate  to 

dowable  lands. 
74*  Heir  need  not  be  solely  interested 
in  deeds. 

76.  But  his  interest  nuist  be  indefea- 

sible. 

77.  Detainer  of  transcript  of  fine. 

78.  Flea  of  deMner  of  body  of  heir 

by  guardian  in  chivmhy. 


1.  On  a  refusal  to  assign  dower  to  the  widow,  she  may  sue 
out  a  writ  of  dower  unde  nihil  hahety  which  lies  only  against 
the  person  who  has  the  freehold,  and  who  ought  to  have 
assigned  dower  to  her  without  compulsion. 

2.  The  process  in  this  action,  which  has  not  been 
abolished  (a),  is  by  summons,  grand  cape^  and  petit  cape  in 
the  Court  of  Common  Pleas ;  and  if  the  lands  lie  in  London, 
the  writ  of  dower  is  directed  to  the  Lord  Mayor  and 
sheriffs,  (b) 

3.  In  the  prcBcipe  for  this  writ,  when  the  widow  is  first 
named  she  ought  to  be  described  as  having  been  the  wife  of 
her  late  husband ;  in  a  case  in  which  this  was  omitted  in 
the  writ,  and  the  sheriff  was  ordered  by  it  to  command  the 
tenant  "to  render  to  C  her  reasonable  dower  out  of  the 
freehold  which  was  of  D,  late  her  husband,"  the  Court 
abated  the  writ ;  because  in  the  beginning  of  it  C  was  not 
mentioned  to  have  been  the  wife  of  D,  which  was  the  very 


(a)  See  3  &  4  W.  4.  c  27,  sect. 
86k  As  to  the  prooeedinge  in  aa 
action  for  dower,  see  Williams  t;. 
Gwyn,  2  Saund.  by  WiUiaias,  4a— 


45a:  andalsodCluitj^Pleadiiigy 
575,  7th  ed.  by  Greening. 

(b)  F.  N.  B.  I48i   Ixnnax  il/Ap- 
merer,  1  Vent  267. 
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character   in    and  upon  which    C's  title    to    dower  was 
founded,  (a) 

4.  The  next  proceeding  is  a  summons  to  the  tenant  to 
render  the  dower,  which  must  be  served  upon  the  land,  (b) 

5.  That  being  done,  the  summons  is  required  by  the  act 
of  Elizabeth  (c)  to  be  proclaimed  fourteen  days  at  least 
before  its  return,  upon  a  Sunday  immediately  after  divine 
service  and  a  sermon,  if  any,  or  immediately  after  divine 
service,  at  or  near  the  more  usual  door  of  the  church  or 
chapel  of  the  town  or  parish  where  the  lands  are  situated 
upon  which  the  summons  was  made.  The  statute  further 
requires  the  proclamation  to  be  returned  with  the  names  of 
the  summoners,  and  it  declares  that  until  a  summons  shall 
have  been  so  proclaimed,  no  grand  cape  shall  issue,  but 
summons  after  summons  till  one  duly  proclaimed  shall  have 
been  made  and  returned. 

6.  But  now  all  proclamations  or  notices  which  have  been 
heretofore  made  or  given  in  churches  or  chapels  during  or 
after  divine  service  are  to  be  put  in  writing,  or  be  printed, 
and  instead  of  b^ng  prodaimed  in  churches  are  to  be 
affixed  before  divine  service,  on  the  days  on  which  they 
have  been  heretofore  made,  on  or  near  the  doors  of  the 
churches,  (d) 

7.  As  the  act  of  Elizabeth  requires  the  proclamation  to 
be  made  at  the  door  of  the  parish  church,  it  has  been  held 
that  this  must  be  literally  complied  with,  although  the 
church  or  chapel  be  not  in  the  county  where  the  lands 
lie.  (e)  But  if  the  lands  be  situate  in  different  parishes  or 
townships,  the  proclamation  of  the  summons  at  the  door  of 
one  church  or  chapel  where  part  only  of  the  lands  lie  has 
been  held  to  be  sufficient.  (/) 

8.  The  writ,  &c.  being  returned,  the  tenant  may  cast  an 


(a)  Folliflin  v.  Harris,  Cro.  Jac.  (iQ  7  W.  4.  &  1  Vic  c  45.  sect  2. 

217.  («)  Cro.  Eliz.  472. 

(6)  Allen  v.  Walter,  Hob.  133.  (/)  Harrison  v.  Massam,  Noj,  22 : 

{e)  31  Eliz.  c.  3.  sect  2.  AUen  v.  Walter,  Hob.  133. 
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essoin^  i.  e,  an  excuse  for  his  non-appearance  at  the  return 
of  the  writ  (a) :  that  is  a  dilatory  proceeding,  and  therefore 
discountenanced.  The  essoin  will  be  of  no  avail  if  he  be 
seen  in  Court,  or  if  the  entry  of  it  with  the  derk  of  the 
essoins  appear  to  have  been  made  for  him  by  an  attorney  {h) ; 
and  if  the  essoin  be  not  cast  at  the  proper  time,  the  de- 
mandant may  enter  a  ne  recipiatur. 

9.  The  essoin  being  legally  cast,  then,  in  order  to  prevent 
the  tenant  from  signing  a  non  pros  after  the  service  of  a  rule 
by  him  of  his  intention  to  do  so,  the  demandant  should 
adjourn  the  essoin,  which,  by  statute  (o),  is  to  the  fourth 
return  next  after  that  of  the  writ  of  dower  both  inclusive,  {d) 

10.  The  next  proceeding  in  default  of  the  tenant's  ap- 
pearance, is  the  issuing  of  the  grand  cape  by  the  demandant, 
a  term  borrowed  from  the  word  cape  in  the  beginning  of  the 
writ.  It  directs  the  sheriff  to  take  into  his  possession,  by  the 
view  of  an  inquest,  a  third  of  the  lands,  for  the  tenant's 
default,  and  then  to  summon  the  tenant  to  appear  in  court 
at  Westminster  to  account  for  his  prior  non-appearances. 

11.  If  the  sheriff  make  no  return  to  that  writ,  then  an 
aJias  grand  cape  issues ;  and  should  the  tenant  still  refuse  to 
appear,  the  demandant  may  obtain  final  judgment,  and  an 
award  of  seisin. 

12.  The  demandant,  however,  may  waive  her  advantage, 
and  accept  an  appearance  of  the  tenant  upon  the  grand 
cape,  (e) 

18.  This  circumstance  introduces  the  consideration  of  the 
proceedings  in  a  writ  of  dower,  when  there  is  no  default  of 
appearance  in  the  tenant. 

14.  We  shall  suppose,  then,  the  tenant  to  appear  at  the 


(a)  As  to  essoins^  see  Twining  v.        (c)  24  Geo.  2.  c.  48.  sect  3. 
Lowndes,  10  Bing.  65 ;  3  Moo.  &  S.         (d)  As  to  the  return  dajSi  see  1 
443 :  and  Price  v.  Hughes,  1  DowL  W.  4.  c  3.  sect  2. 

P.  C.  448.  {e)  1  Salk.  217. 

(b)  Anson  v.  Jefferson,  2  Wils. 
164. 
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return  of  the  writ  of  dower.  The  demandant  must  after- 
wards count  or  declare,  by  which  she  ought  to  demand  a 
third  part  of  the  whole  of  what  she  is  dowable.  (a) 

15.  The  count  being  filed,  if  the  tenant  claim  the  lands 
under  the  alienation  of  the  husband,  he  was  intitled,  as  it 
would  seem,  to  pray  a  view,  in  case  such  proceeding  was 
really  necessary,  as  if  he  were  ignorant  of  the  particular  lands 
in  his  possession  which  were  liable  to  the  widow's  demand, 
otherwise  not;  for  if  it  appeared  that  he  was  acquainted 
with  that  circumstance,  then  the  Court  would  not  accede  to 
his  prayer  of  a  view,  the  request  being  merely  for  delay, 
which  is  not  allowable  in  such  an  action,  (b)  But  the  statute 
of  Westminster  the  2d  (c),  proceeding  upon  the  above  dis- 
tinction, deprives  him  of  a  view,  by  declaring  that,  "  in  a 
writ  of  dower  where  the  dower  in  demand  is  of  land  which 
the  husband  aUened  to  the  tenant  or  his  ancestors,  where 
the  tenant  ought  not  to  be  ignorant  what  land  the  husband 
did  alien  to  him  or  his  ancestors,  although  the  husband  died 
not  seised,  yet  from  henceforth  view  shall  not  be  granted  to 
the  tenant."  The  alienee  of  the  husband  being  thus  ex- 
cluded from  a  view  (rf),  and  the  heir  of  the  husband  who 
died  seised  of  the  lands  being  equally  excluded  at  common 
law,  because  the  legal  presumption  is,  that  he  was  acquainted 
with  the  estate  which  descended  to  him  upon  his  ancestor's 
death  (^),  a  case  can  scarcely  happen  of  a  tenant  in  dower 
being  intitled  to  a  view.  If,  however,  he  should  pray  one, 
when  he  is  not  intitled  to  have  it,  the  demandant  must 
defeat  it  by  what  is  called  a  counter  plea,  upon  which  issue 
may  be  taken,  or  to  which  the  tenant  may  demur ;  and  if  he 
adopt  the  latter  mode,  and  judgment  be  given  against  him, 
it  will  be  peremptory ;  but  if  the  decision  be  in  his  favour, 

(a)  3  Lev.  169.  179  a,  pi.  41:    and   Whelpdale  v. 

(b)  Upon    this    subject    see    the     Whelpdale,  3  Lev.  169. 
cases  of  Astmal  v.  Astmal,  2  Lev.         (c)  13  Ed.  1.  c.  48. 

117:  Davis  v.  Lees,  Willes'  Rep.         (d)  Bernes  t?.  Rich,  3  Lev.  220, 
344—347  :  Herbert  r.  Vernon,  Dyer,         (c)  2  Inst.  481. 

VOL.  I.  D  D 
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and  a  view  granted,  he  will  be  intitled  to  an  essoin,  similar 
to  that  before  mentioned,  and  the  demandant  must  count  de 
novo  after  the  return  of  the  view,  or  of  the  adjournment  of 
the  essoin ;  which  being  done,  the  tenant  may  plead  either  in 
abatement  of  the  writ,  as  the  demandant's  marriage  during 
the  action,  or  ancient  demesne  (a) ;  or  in  bar  of  the  action, 
as  ne  ungues  seisie  que  dower^  or  a  divorce  a  vinculo  matri" 
monii^  &c.  {h) 

16.  When  in  a  writ  of  dower  the  legality  of  the  marriage  is 
the  point  in  issue,  and  it  has  been  celebrated  in  this  country, 
no  evidence  is  admissible  upon  the  subject  but  the  certificate 
of  the  bishop  of  the  diocese  where  the  marriage  was  solem- 
nized, (c)  This  certificate,  when  granted,  is  final;  it  cannot 
therefore  be  replied  to*  {d)  Hence  the  bishop  need  not  to 
certify  the  day  or  place  of  the  marriage*  {e)  His  general 
certificate  of  the  parties  having  or  not  having  been  legally 
married  is  sufficient  (/) ;  the  forms  of  which  and  of  the 
pleadings  may  be  seen  by  referring  to  the  books  mentioned 
in  the  note,  {g)  But  if  the  marriage  be  celebrated  in  a 
foreign  country,  and  consequently  out  of  the  jurisdiction  of 
the  temporal  courts  of  this  kingdom,  in  such  cases,  since 
those  Courts  cannot  compel  a  return  to  a  writ  directed  to 
the  bishop,  the  legality  of  the  marriage  must  of  necessity 
be  tried  by  a  British  jury.  "If,"  said  the  Court,  in  II- 
derton  v.  Ilderton  (A),  "  the  trial  cannot  be  by  certificate, 
we  lay  it  down  as  a  proposition  fundamental  and  incontro- 
vertible, that  the  trial  is  to  be  by  the  country ;  and  for  a 
reason  that  is  unanswerable,  that  there  may  not  be  a  fiulure 
of  justice." 

(a)  1  Roll.  Abr.  322,  pi.  20 :  Co.  {e)  Cro.  Car.  352. 

Entr.  173  *.  (/)  Dyer,  368  i :  9  Rep.  19  h. 

{h)  Co.  Litt.32.  {g)  Co.   Entr.    180,    181:    Bast 

(c)  2  Bum  EccL  Law,  486 :  Ent.  228 :  1  Bro.  Ent  204 :  Rob. 
Dyer,  368  h.  Ent.  240. 

(d)  See  Harg.  Law  Tracts,  452 :  {k)  2  Hen.  Bl.  Rep.  C.  P.  159. 
and   Robins  v,  Crutchley,  2  Wils. 

Rep.  122. 
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17.  If  the  marriage  of  the  widow  with  her  late  husband  be 
not  disputed,  and  issue  is  joined  upon  a  fact  within  the 
province  of  a  jury,  upon  which  the  demandant's  right  to 
dower  is  denied,  the  question  is  to  be  settled  by  a  jury  in  the 
usual  manner ;  and  in  case  the  issue  be  found  for  the  widow, 
she  will  obtain  judgment  for  her  dower,  and  a  writ  of  seisin 
will  be  addressed  to  the  sheriff  to  assign  it,  who  ought  to  do 
so  in  the  manner  mentioned  in  the  fourth  section. 

18.  No  imparlance  is  permitted  in  the  above  action  (a), 
nor  is  the  parol  allowed  to  demur  on  account  of  the  infancy 
of  the  tenant  (6) ;  because  any  delay  would  be  prejudicial 
to  the  widow,  who  is  suing  for  the  recovery  of  her  daily 
subsistence. 

1 9.  The  distinction  between  grand  and  petit  capes  is  this : 
the  former  never  lies  after  an  appearance  by  the  tenant  in 
chief;  the  latter  issues  after  the  tenant  has  appeared,  and 
makes  default  in  any  term  subsequent  to  his  appearance. 
Thus,  if  the  tenant  appear  to  the  summons,  and  the  plaintiff 
make  her  demand,  and  in  the  same  term  in  which  the  tenant 
appeared  he  make  default,  or  nihil  dicitj  the  plaintiff  ought 
to  have  peremptory  judgment  of  seisin,  and  no  grand  or 
petit  cape  is  proper  to  be  issued  after  such  default. 

20.  If,  however,  either  of  them  be  taken  out,  and  the  plain* 
tiff  finally  obtain  judgment,  the  tenant  cannot  reverse  it  for 
the  error ;  because  such  dilatory  proceeding,  instead  of  being 
prejudicial  to  him,  operated  to  his  advantage,  and  the  rule  is 
generally  laid  down  by  Fitzherbert  that  no  person  can  reverse 
a  judgment  by  writ  of  error  for  mistake  in  the  proceedings, 
unless  he  can  show  that  such  mistake  was  to  his  prejudice, 
for  that  is  the  very  foundation  and  expression  of  the  writ,  (c) 
But  this  rule  must  be  applied  to  cases  only  arising  upon  pro- 

(a)  Foster  v.  Kirkley,  Bames,  2.  1 1  G.  4.  &  1  W.  4.  c  47.  sect.  10,  the 

(h)  SuprOj  p.  364:    1  Boll.  Abr.  parol  shall  not  demur  in  any  action. 

137,  pi.  35  :  «ee  aldo  Grore  v.  Perdue,  (c)  Coke's  Entr.  171 :  Plow.  Com. 

Cro.  Eliz.  309 :  Smith  v.  Smith,  Cro.  41 :  Fitz.  N.  B.  21  F. 

Jac.  1 1 1 :  3  Leon.  392.  Now  by  thn 
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cess  in  the  actions,  i.  e,  to  errors  originating  in  the  mistake 
of  a  party,  as  in  the  last  case,  and  not  in  the  judicial  act  of  the 
Court ;  for  if  the  Court  pronounce  an  erroneous  judgment, 
any  of  the  parties  in  the  cause  is  intitled  to  have  it  reversed 
or  corrected  by  a  review  before  a  Court  of  Error,  (a) 

21.  It  appears  from  the  form  of  the  writ  of  dower  unde 
nihil  hahety  that  it  would  be  inconsistent  to  apply  it  to  cases 
where  the  widow  had  received  part  of  her  dower ;  and  ac- 
cordingly we  find  that  in  such  instances  she  was  excluded  by 
the  common  law  from  the  writ,  and  was  put  to  her  writ  of 
right  of  dower  to  recover  the  remainder,  (b) 

22.  This  was  an  inconvenience  partially  remedied  by  the 
statute  of  Westminster  the  1st  (c),  which  provides  that  the 
writ  shall  not  abate  upon  the  tenant's  allegation  that  the 
widow  has  received  part  of  her  dower  from  any  other  person 
before  the  writ  was  purchased,  unless  he  can  show  that  she 
received  such  part  from  himself,  and  in  the  same  town  or 
viU,  previously  to  the  issuing  of  the  writ. 

23.  Hence  it  appears,  that  the  tenant  against  whom  the  writ 
unde  nihil  habet  is  brought,  may,  since  the  passing  of  the  act, 
plead  in  abatement  of  it,  that  he  had,  prior  to  its  issuing, 
endowed  the  widow  in  part  of  the  lands  in  the  same  town  or 
vill.  {d)  But  the  plea  ought  not  only  to  state  that  the  widow 
is  seised  of  part  of  her  dower,  but  also  that  it  was  of  the 
tenant's  own  assignment,  because  such  an  assignment  by  a 
stranger  would  not  be  a  good  answer  to  the  writ  since  the 
passing  of  the  above  statute,  {e) 

24^.  If  the  husband  had  aliened  part  of  his  lands  with 
warranty,  and  left  other  lands  in  the  same  county  which 
descended  to  the  heir,  the  whole  of  the  widow's  dower  was 
to  be  assigned  to  her  out  of  the  descended  lands,  if  of  suffi- 


(a)  8  Rep.  59 :  Yelv.  107 :  2  Stra.         (c)  3  Edw.  1.  c  49. 
972.  (d)  See  2  Inst  262,  263. 

(b)  2  Inst.  262. :  F.  N.  B.  8,  C.         (e)  9  Vin.  Abr.  275,  pL  10,  in 
This  action  maj  still  be  brought;  marg. 

see  3  &  4  W.  4.  c.  27.  sect.  36. 
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cient  value,  in  exoneration  of  the  alienee ;  hence  if  the  widow 
brought  her  writ  of  dower  against  the  latter,  and  the  heir 
being  vouched,  admitted  the  warranty,  and  that  he  had 
assets  by  descent  in  the  same  county,  the  widow  had  judgment 
for  her  dower  against  the  heir,  and  the  tenant  held  in 
peace,  (a)  If  the  lands  were  in  diflFerent  counties,  the  widow 
had  immediate  judgment  against  the  tenant,  leaving  him  to 
recover  over  in  value  against  the  heir,  (b) 

25.  When  the  heir  was  vouched  in  respect  of  lands  in  the 
same  county,  if,  instead  of  admitting  himself  to  be  bound, 
and  entering  into  the  warranty,  he  counterpleaded  it, 
judgment  was,  it  is  said,  postponed  until  after  the  trial  of 
the  issue  between  the  husband's  alienee  and  the  heir  (c) ;  but 
according  to  other  authorities,  the  widow  was  not  to  be 
delayed  by  the  pendency  of  this  question,  but  was  intitled  to 
immediate  judgment  against  the  tenant,  (d) 

26.  If  the  heir  on  being  vouched  entered  into  the  warranty, 
but  pleaded  that  he  had  no  assets,  and  issue  was  joined  on 
that  plea,  the  widow  did  not,  as  it  seems,  obtain  her  dower 
from  the  tenant,  until  the  issue  was  tried  (e) ;  she  might, 
however,  have  an  immediate  judgment  against  the  tenant,  but 
with  a  cesaet  execuHo  until  the  trial  of  the  issue  (/),  under 
which  she  would  be  intitled  to  her  dower  against  him,  unless 
it  was  found  that  the  heir  had  assets,  and  in  that  case  it 
seems  that  another  judgment  would  be  given  for  the  widow 
to  recover  against  the  heir  and  for  the  tenant  to  hold  in 
peace,  (g)  However,  in  the  case  where  the  heir  denied 
having  assets,  the  widow,  instead  of  leaving  that  question  to 
be  decided  between  the  heir  and  the  tenant,  might  elect  to 

(a)  9  Co.  18,  19 :  Co.  Litt  39  a.  Ab.  127,  pL  1,  7 :    ibid.  139,  pi.  9 : 

note  6 :  Booth  on  Real  Actions,  170.  Br.  Dower,  21. 

{b)  22  Vin.  Ab.  79,  pi.  5, 6 :  ibid.         (<?)  Jenkins,  176. 
80,  pL7:     ibid.    127,    pi.  3:    Br.         (/)  Goldingham  r.  Saunds,  Winch. 

Voucher,  4 :  Br.  Dower,  2.  81.  88  ;  Hutton,  71 ;  Cro.  Jac.  688 : 

(c)  Jenkins^    176 :    22  Yin.  Ab.  see  Eilligrew's  case,  Cro.  Eliz.  46. 
127,  pi.  2.  (g)  Hutton,  72. 

(i)  Co.  Litt.  39  a.  note  6  :  22  Yin. 
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take  a  conditional  judgment  to  recover  her  dower  from  the 
heir,  if  he  had  assets  in  the  county,  and  if  not,  from  the 
tenant  (a)  ;  and  the  reason  why  this  election  was  allowed  to 
her,  was  said  to  be,  that  it  might  for  her  benefit  to  recover 
her  dower  from  the  heir,  rather  than  from  the  alienee,  as  the 
heir  was  bound  to  warrant  to  the  widow  the  land  of  which 
she  was  endowed  by  him,  which  it  seems  was  not  the  case 
when  she  was  endowed  by  another.  (J) 

27.  These  rules  applied  only  when  the  heir  was  vouched 
immediately  by  the  tenant.  If  the  tenant  vouched  one,  who 
vouched  the  heir,  the  judgment  for  dower  was  against  the 
tenant  alone,  (c) 

28.  As  the  wife's  dower  was  properly  assignable  out  of  the 
lands  descended  to  the  heir,  if  he  had  assigned  her  part  of 
those  lands  in  satisfaction  of  her  whole  dower ;  before  the 
writ  brought  against  the  alienee,  the  latter  might  plead  the 
assignment  in  bar.  ( d)  And  it  seems  that  this  would  be  a 
good  defence,  although  the  lands  assigned  were  in  another 
county,  at  least  if  the  widow  had  accepted  the  assign- 
ment, (e) 

29.  If  the  husband  alienes  his  estates  in  parcels  to  difierent 
persons,  the  widow  recovers  from  each  of  them  the  third 
part  of  the  lands  conveyed  to  him.  (/)  And  if  one  of  these 
persons  has  assigned  her  a  portion  of  his  lands  in  satisfaction 
of  her  whole  dower,  it  seems  that  the  others  could  not  plead 
this  assignment  as  a  legal  defence  to  writs  of  dower  brought 
against  them,  (g) 

30.  The  rule  of  charging  different  estates  proportionally 
was  also  observed,  when  the  heir  was  vouched  in  a  writ 
of  dower,  and  was  in  ward  to  several  guardians,  in  con- 

(a)  Grej  v.  Williams,  Dyer,  202  b:         (d)  Co.  Lilt  35  a. 

Co.  Li tt.  39  a.  note  6 :   22  Vin.  Ab.         (e)  See  Perk.  409:    Jenk.  41: 
64,  pL  4.  Carter,  187. 

(b)  9  Co.  18:    Winch.  88:    see        (/)  Perk.  423. 

Park  on  Dower,  275.  (ff)  Co.  Litt.  36  a :  sed  vid.  Perk. 

(c)  9  Co.  18  :  Co  Litt.  39  a,  note     402. 
6 :  22  Vin.  Ab.  79,  pL  2,  3. 
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sequence  of  having  several  estates  held  by  knight  ser^ 
vice,  (a)  But  when  the  heir  being  an  infant  had  lands 
of  socage  tenure,  and  others  held  by  knight  service,  it  seem 
that  the  widow's  dower  was  assigned  to  her  out  of  the 
fonner,  leaving  the  latter  discharged  for  the  benefit  of  the 
lord  as  guardian.  (6) 

31.  When  dower  was  detained  from  the  widow,  and  she 
was  obliged  to  bring  a  writ  of  dower,  she  was  by  the 
common  law  intitled  to  the  profits  of  her  third  part  of  the 
lands  from  the  time  only  when  she  recovered  judgment ;  for 
the  tenant  was  permitted  to  retain  the  profits  of  the  estate 
intermediate  the  recovery  against  him  in  possessory  actions, 
and  his  entry  into  possession,  to  enable  him  to  perform  the 
feodal  services ;  so  that  in  all  these  actions  (except  in  novel 
disseisin  against  the  disseisors  only  (c)  ),  no  damages  were 
recoverable  by  the  demandants. 

32.  This  rule  being  found  unjust  in  process  of  time,  when 
the  actual  performance  of  the  feodal  duties  began  to  be 
discontinued,  statutes  were  made  giving  damages  and  costs 
in  various  possessory  actions  {d) ;  upon  one  of  which  occasions 
it  was  provided  by  the  statute  of  Merton  (e),  that  widows 
deforced  of  dower,  in  lands  of  which  their  husbands  died 
seised,  and  unable  to  recover  the  same  without  plea,  should, 
upon  such  recovery,  be  intitled  to  damages  against  the 
deforcer,  viz.  the  value  of  their  dower  from  the  deaths  of 
their  husbands  unto  the  day  when,  by  judgment  of  the 
Court,  they  should  have  recovered  seisin  of  their  dower.  (/) 

33.  But  now,  by  the  late  statute  of  limitations  (^),  no 
arrears  of  dower,  or  damages  on  account  of  such  arrears,  are 

(a)  Co.  Litt.  38  b.n.2:  22  Vin.  (rf)  Marlb.  52  Hen.  3,  c.  16 ;  6 
Ab.  168,  pi.  6 :  Br.  Voucher,  38.  Ed.  1.  c.  1. 

{b)  Litt.  Beet  48 :  Co.  Litt.  38  6,         (c)  20  Hen.  8.  c.  1. 
n.2.  (/)  2  Stra.  972. 

(c)  Stat.  6Edw.  1.  c.  1.    This  ac-         (^)  3  &  4  W.  4.  c.  27.  sect.  41. 
tion  has  been  abolished  bj  the  3  &  4 
W.  4.  c  27.  sect.  36. 

D  D  4 
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to  be  obtained  by  any  action  for  a  longer  period  than  six 
years  before  the  commencement  of  the  action. 

34.  The  following  remarks  arise  from  the  consideration  of 
the  statute  of  Merton. 

35.  First,  that  the  husband  is  required  to  die  seised 
of  the  freehold  and  inheritance,  which  fact  must  be  alleged 
in  the  pleadings,  and  proved,  (a)  If,  then,  he  make  a 
feoflPment  to  the  use  of  himself  for  life,  remainder  to  his  son 
in  tail,  and  die  during  the  continuance  of  the  intail,  his 
widow  will  not  be  intitled  to  damages  under  the  statute ;  be- 
cause her  husband  was  only  actually  seised  of  an  estate  of 
freehold  when  he  died,  viz.  for  his  life,  with  a  reversion  ex- 
pectant upon  the  determination  of  an  estate  tail,  (b) 

36.  But  a  term  for  years  carved  out  of  the  estate  will 
not,  as  it  has  been  before  shown  (c),  prevent  the  husband's 
seisin  of  the  inheritance.  If,  therefore,  the  lands  of  which 
the  widow  is  dowable  be  subject  to  a  demise  for  years, 
created  by  the  husband  previously  to  the  marriage,  upon 
which  a  rent  is  reserved,  his  widow  will  be  intitled  to 
recover  a  third  part  of  the  reversion,  and  a  like  proportion 
of  the  rent  and  damages,  because  the  husband  died  seised  of 
the  freehold  and  inheritance,  (d) 

37.  Secondly,  that  the  act  extends  to  copyhold  or  cus- 
tomary lands  when  the  widow  is  intitled  to  freebench ;  for 
a  title  to  the  principal  draws  to  it  all  incidents,  one  of 
which  is  damages  under  the  statute,  (e) 

38.  Thirdly,  that  the  statute  extends  to  assignments  of 
dower  under  decrees  of  Courts  of  Equity ;  for  the  passage  in 
Lord  Coke's  commentary  upon  the  36th  section  of  Littleton, 
viz.  "  that  if  the  wife  have  dower  assigned  to  her  in 
Chancery  she  shall  have  no  damages,"  is  to  be  understood  as 

(a)  Jones  v.  Jones,  2  Cromp.  &  (d)  Co.  Litt.  32  b. 

Jerv.  601 ;  2  Tyr.  531.  (e)  Shaw   v.  Thompson,  4  Rep. 

(ft)  Vide  note  4,  to  Co.  Litt.  32  b:  SOb;  Co.  Litt.  33  a. 
(c)  Supra,  p.  343. 
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alluding  to  the  writ  de  dote  assignanda  issued  by  that  Court, 
and  not  to  a  decree  of  a  Court  of  Equity ;  and  the  reason 
why  no  damages  are  recoverable  upon  that  writ  is,  that  the 
widow  is  not  deforced  of  dower,  (a) 

39.  Lastly,  it  should  seem  that  the  act  does  not  extend  to 
a  writ  of  right  of  dower,  because  the  damages  given  by  the 
statute  appear  to  have  reference  to  cases  where  there  is  no 
doubt  of  the  widow's  right,  and  the  possession  only  is 
wrongfully  withheld.  And  in  writs  of  right  no  damages 
are  given,  because  when  the  right  is  doubtful,  no  injury  can 
arise  to  either  party  until  the  right  be  clearly  and  firmly 
ascertained  and  settled,  (b) 

40.  In  addition  to  these  damages,  the  widow  is  intitled  to 
costs  by  virtue  of  the  statute  of  Gloucester  (c),  which  gives 
costs  in  all  cases  where  the  party  is  intitled  to  damages. 

41.  Mr.  Roper  observes  {d)  that  "  under  the  statutes  of 
Merton  and  Gloucester,  and  of  common  right,  the  widow's 
title  to  dower,  &c.  stands  thus:  she  is  intitled  to  en- 
dowment of  a  third  part  of  the  freehold  lands  and  tenements 
of  which  her  husband  was  solely  seised,  in  fee  simple  or  fee 
tail,  in  fact  or  in  law,  at  any  time  during  the  marriage.  If 
he  die  seised,  and  her  dower  be  detained  from  her,  she  is 
intitled  to  recover  it  in  a  writ  of  dower,  with  damages,  L  e. 
one  third  of  the  value  of  the  lands  from  her  husband's  death 
until  she  recover  judgment  of  seisin ;  2dly,  compensation 
for  the  loss  that  she  has  sustained  from  the  detention  of  it ; 
and,  3dly,  her  costs,  {e) 

42.  ^^  Also,  if  judgment  be  obtained  upon  the  default 
or  nihil  dicit  of  the  tenant,  and  a  writ  of  inquiry  issues  to 
ascertain  the  damages  given  by  the  statute  of  Merton, 
they  may  be  carried    down  to   the  time    of  the   inqui- 

(a)  2  Bro.  C.  C.  631 :  and  for  the  («)  On  the  suhject  of  the  damages 

nature  of  the  writ,  see  Fitz.  N.  B.  to  which  the  widow  is  intitled,  see 

263,  C,  and  anii,  p.  383.  Co.  Litt.  32  6,  n.  4  :    2  Saund.  44  e, 

{b)  Co.  Litt.  32  b.  note,  ihid.  331  :  Hawes's  case,  Hetl. 

le)  6Edw.  1.  c.  1.  141  ;    Bull.   N.  P.  117:    Park  on 

(d)  1  Rop.  H.  h  W.  439.  Dower,  306,  et  seq. 
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sition^  supposing  that  the  widow  was  not  previously  in 
possession  of  her  third  part  of  the  lands  under  execution 
awarded  upon  such  judgment;  but  the  jury's  assessment 
may  exceed  one-third  of  the  value,  since  the  widow  may 
have  sustained  damage  to  a  greater  extent,  in  consequence 
of  the  detention  of  her  dower,  (a)  If,  however,  the  dam- 
ages be  assessed  without  allowances  for  land-tax,  repairs, 
or  chief-rents,  the  assessment  is  erroneous,  and  the  inqui- 
sition will  be  set  aside :  for,  under  the  words  ultra  rqprisas 
in  the  writ  of  dower,  deductions  of  such  and  the  like  articles 
ought  to  have  been  made,  (b) 

43.  "  If,  on  the  other  hand,  the  husband  did  not  die 
seised,  having  aliened  the  lands,  the  widow  will  not  be 
intitled  at  law  to  mesne  profits,  damages,  or  costs,  be- 
cause such  a  case  is  not  within  the  provisions  of  the  statutes 
of  Merton  and  Gloucester ;  and  by  the  common  law,  as  we 
have  seen,  she  was  only  intitled  to  recover  one-third  of  the 
lands  and  of  their  value  from  the  time  she  obtained  judg- 
ment for  her  dower." 

44.  It  is  said  in  Jenkins  (c),  that  where  the  husband 
does  not  die  seised,  if  the  widow  demands  her  dower  and 
the  tenant  refuses,  she  shall  recover  damages  from  the  time 
of  the  refusal ;  but  Mr.  Jacob  observes  that  this  dictum  (d) 
is  not  supported  by  the  other  authorities,  and  that  the  case 
is  certainly  not  within  the  statute  of  Merton. 

45.  "  But  if  the  heir,"  Mr.  Roper  proceeds,  "  alien  the 
lands  after  the  husband's  death,  and  the  widow  recover 
dower  against  the  alienee,  she  will  be  intitled  to  mesne 
profits  and  damages  against  him,  to  be  computed  from  her 
husband's  death ;  and  it  will  be  no  excuse  for  him  to  say, 
that  he  has  not  been  in  possession  of  the  premises  during 

(a)  Walker  t7.  Neville,  1  Leon.  56:         (c)  Page  45. 

DobBon  V.  Dobson,  Ca.  Temp.  Hardw.         {cf)  1  Rop.  H.  &  W.  440  «. 
19:  seeCo-Litt.  326.  n.  4. 

(b)  Penrice  v.  Penrioe,   Barnes, 
234. 
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the  whole  of  that  period,  because  damages,  including  mesne 
profits,  haying  been  given  to  the  widow  when  her  husband 
died  seised,  she  could  only  bring  her  writ  of  dower  against 
the  tenant  of  the  freehold,  which,  in  this  case,  was  the 
alienee  of  the  heir."  (a) 

46.  But  now,  as  it  has  been  noticed  (6),  damages  for  a 
limited  period  only  can  be  obtained  by  the  widow. 

47.  The  following  particulars  are  necessary  to  be  found 
by  a  jury  when  the  widow  recovers  in  her  suit:  1st,  that 
her  husband  died  seised ;  2dly,  the  yearly  value  of  the  lands 
on  tenements ;  3dly,  the  damages  which  she  has  sustained 
from  the  detention  of  her  dower ;  and,  4thly,  her  costs. 

48.  Yet  if  any  of  these  requisites  be  imperfectly  found 
or  omitted  by  the  jury,  the  defect  may  be  remedied  by  the 
award  of  a  writ  of  inquiry,  (c)  And  if  the  value  de  tempore 
mortis,  and  the  damage  occasione  detentionis  dotis,  be  mixed 
in  the  verdict,  and  not  assessed  separately,  yet  the  assess- 
ment will  be  good,  (rf) 

49.  It  appears  from  the  foregoing  observations,  that  the 
judgment  for  dower  of  a  third  part  of  the  lands  by  metes 
and  bounds,  being  founded  on  the  common  law,  and  the 
award  of  damages  and  costs  being  made  in  consequence  of 
the  statutes  of  Merton  and  Gloucester,  are  separate  and 
distinct  judgments.  Hence  an  act  of  the  widow  which  may 
deprive  her  of  the  benefit  of  the  one,  may  not  in  the  least 
degree  prejudice  her  interest  in  the  other. 

50.  If,  then,  a  widow  release  to  the  tenant  damages 
occasione  detentionis  dotis,  it  will  not  bar  her  right  to  the 
mesne  profits,  (e) 

51.  And  upon  the  same  principle,  the  first  judgment  of 
seisin  in  favour  of  the  widow  may  be  confirmed  upon  a  Avrit 

(a)  Belfidd  v.  Rowse,  Co.  litt.  (b)  Ante,  p.  407. 

33  a :   Mo.  80 :  4  Leon.  198:  Bull.  (c)  Butler  v.  Ajres,  1  Leon.  92. 

N.  P.  117.   Another  reason  is,  liiat  (^0  See  note  4,  to  Co.  Litt  32  b. 

the  alienee  cannot  plead  tout  temps  (e)  Harvey  v.  Harvej,  T.  Rajm. 

prist,  post.  366. 
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of  error,  before  the  second  judgment  is  given  for  damages  (a) ; 
and  the  second  judgment  may  be  reversed  without  prejudice 
to  the  first,  so  that  the  judgment  intended  by  the  statute  of 
Merton  is  not  the  first  but  the  second.  (6) 

52.  It  follows,  that  the  damages  and  costs  given  by  the 
statutes  of  Merton  and  Gloucester  may  be  lost  after  the  first 
judgment  of  seisin  is  pronounced. 

53.  If,  then,  the  first  judgment  be  merely  that  the 
widow  shall  recover  seisin,  and  which  is  done  and  executed ; 
and  the  tenant  dies  before  the  second  judgment  is  obtained 
for  damages  and  costs  under  the  statutes  of  Merton  and 
Gloucester ;  they  are  gone  by  his  death,  and  no  scire  facias 
will  lie  against  his  heir  to  obtain  a  writ  of  inquiry  of  them, 
because  they  are  considered  a  personal  demand,  and  like 
damages  in  trespass,  if  they  be  not  recovered  during  the  life 
of  the  party,  they  die  with  him.  (c) 

54.  Upon  the  same  principle,  if  the  widow,  the  deman- 
dant, had  died  before  execution  of  a  writ  of  inquiry  for 
damages  and  costs,  her  executor  or  administrator  would  not 
have  been  intitled  to  a  scire  facias  for  them,  (d) 

55.  Yet  an  instance  may  occur  in  which  the  tenant's 
death  will  not  deprive  the  wife  of  her  right  to  damages  and 
costs.  Thus,  if  her  demand  be  against  two  tenants  of  the 
freehold,  and  she  recover  judgment  for  her  dower,  damages, 
and  costs,  against  both  of  them ;  if  one  of  them  die,  the 
survivor  will  be  answerable  to  the  widow  for  the  whole  of 
the  damages  and  costs,  because  both  tenants  are  considered 
joint-trespassers,  {e) 

56.  The  statute  of  Merton,  in  giving  damages  to  the 
widow,  was  introductive  of  a  new  law ;  the  method,  there- 
fore, prescribed  in  it  was  to  be  particularly  observed.    The 


(a)  1  Lev.  38.  {d)  Mordant  v.  Thorold,  1  Salk. 

{b)  2  Str.  971—973.  252 ;  Show.  97  ;  3  Mod.  281. 

(c)  Alewaj   v.   Roberts,    1    Sid.  {e)  Kent  v.  Kent,   2  Stra.  971 ; 

188 ;  1  Lev.  38 :   see  2  Bro.  C.  C.  Ca.  Temp.  Hard.  60 ;  Ridgwaj,  21 ; 

629.  2  Barnard.  357.  386.  441. 
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act,  as  we  have  seen,  authorises  courts  of  law  to  award 
damages  to  the  effectual  judgment  for  recovery  of  seisin  in 
the  Court  where  the  writ  of  dower  is  brought.  Hence,  if 
the  tenant  issued  a  writ  of  error  upon  a  judgment  obtained 
against  him  for  dower,  damages,  and  costs,  the  Court  of 
error  could  not  under  the  act  give  additional  damages  from 
the  writ  of  error  to  the  affirmance  of  the  judgment.  To 
remedy  this  inconvenience,  the  legislature  interposed,  and  by 
an  act  passed  in  the  reign  of  Charles  II.  (a),  it  is  declared 
that  in  writs  of  error  to  be  brought  upon  any  judgment 
after  verdict,  or  in  any  action  of  ejectment,  no  execution 
shall  be  stayed  unless  the  plaintiff  in  error  become  bound  to 
pay  such  damages  and  costs  as  shall  be  awarded,  in  case  the 
judgment  be  confirmed,  or  the  plaintiff  discontinue  or  be 
nonsuited;  and  that  the  Court  below,  upon  affirmance  of 
such  judgment,  &c.,  shall  issue  a  writ  of  inquiry,  to  ascer- 
tain the  mesne  profits  and  damages  by  waste  after  the  first 
judgment,  and  upon  the  return  of  the  writ,  shall  give  judg- 
ment and  award  execution  for  them,  and  also  for  the  costs 
of  the  suit. 

67.  Mr.  Roper  observes  (6),  that  since  the  passing  of  the 
above  statute,  the  plaintiff  in  error  enters  into  a  recogni- 
zance, with  sureties,  to  answer  in  damages  and  costs :  and  if 
the  judgment  be  affirmed,  the  defendant  may  recover  his 
costs  singly  by  an  action  upon  the  recognizance ;  and  he  may 
at  the  same  time  have  a  writ  of  inquiry  to  ascertain  the 
mesne  profits,  and  the  Court  will  not  stay  the  proceedings 
for  recovery  of  the  costs,  till  the  costs  and  mesne  profits  are 
ascertained  and  paid,  (c) 

58.  The  recognizance  required  by  the  act  may  have  the 
effect  of  rendering  persons  liable  to  the  widow  for  damages 
and  costs,  upon  whom  she  would  otherwise  have  no  claim. 
An  instance  of  this  occurred  in  Kent  v.  Kent  (rf),  before  re- 

(a)  16  &  17  Car.  2,  c.  8,   ss.  3         (c)  Doe    r.   Roach,    Ca.    Temp. 
&  4.  Hardw.  373. 

{b)  1  Rop.  H.  h  W.  443.  (d)  Ante,  p.  412. 


414  DEFENCE  TO  WIDOW'S  CLAIM  FOB  DAMAGES  AND  COSTS. 

ferred  to.  In  that  case  the  widow  obtained  judgment  for 
her  dower,  with  damages  and  costs,  against  two  tenants  of 
the  freehold,  who  brought  a  writ  of  error ;  and  whilst  the 
writ  was  pending,  one  of  them  died.  The  writ  having  abated 
by  that  event,  the  heir  of  the  deceased,  and  the  surviving 
tenant,  joined  in  a  new  writ  of  error,  and  both  of  them 
entered  into  the  usual  recognizance  to  pay  damages  and 
costs,  if  the  judgment  should  be  confirmed,  which  finally 
happened.  This  undertaking  of  the  heir  was  held  to  subject 
him,  equally  with  the  surviving  tenant,  to  the  damages  and 
costs,  which  circumstance,  with  others,  vitiated  the  judgment 
in  error,  that  charged  the  surviving  tenant  singly  with  the 
payment  of  those  costs  and  damages. 

59.  The  proceedings  under  the  writ  of  dower  unde  nthil 
hahet  having  been  thus  briefly  traced,  this  subject  may  be 
concluded  with  a  few  remarks  upon  the  usual  modes  of 
defence  which  are  made  to  the  widow's  title  to  mesne  profits, 
damages,  and  costs,  by  the  pleas  of  tout  temps  pristj  and 
detainment  of  charters. 

60.  When  the  husband  dies  seised,  his  heir  succeeds  to 
his  estate  by  legal  right :  so  that  his  entry  and  enjoyment 
of  it  being  under  a  lawful  title,  he  does  no  wrong  in  retain* 
ing  the  possession  of  the  whole,  until  he  be  demanded  by 
the  widow  to  assign  and  deliver  up  to  her  a  third  part  of  it 
for  her  dower.  Previously  to  such  demand,  the  widow's 
title  to  damages  under  the  statute  of  Merton  is  defective, 
for  it  only  gives  them  to  such  widows  who  cannot  obtain 
their  dower  sine  placito,  i.e.  without  suit,  after  a  prior 
demand.  Lord  Coke,  therefore,  recommends  the  widow  to 
demand  her  dower  before  good  testimony  as  soon  after  her 
husband's  death  as  she  is  able  (a),  in  order  to  obviate  all 
doubt  as  to  her  title  to  recover  damages  and  costs. 

61.  If,  however,  the  widow  have  made  no  demand  of 
dower  prior  to  the  suing  out  of  her  writ  of  dower,  the  heir 

(a)  Co.  Litt.  32  b. 
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may  plead  tout  temps  prists  and  pray  that  she  may  not  have 
damages ;  and  if  the  plea  be  true,  the  widow  will  lose  the 
mesne  profits  and  damages  fi*om  the  death  of  her  husband 
to  the  commencement  of  the  suit,  from  which  latter  period 
to  the  execution  of  the  writ  of  inquiry  she  will  be  intitled 
to  them,  (a)  But  if  she  have  demanded  her  dower,  then 
she  ought  to  reply  to  the  plea,  stating  that  fact,  and  putting 
the  question  in  dispute  in  issue. 

62.  But  if  the  heir  do  not  take  advantage  of  the  widow's 
neglect  in  demanding  dower  by  a  plea,  he  will  lose  the 
benefit  of  that  circumstance  {b) ;  and  in  such  event  she 
will  be  intitled  to  mesne  profits  and  damages  from  her 
husband's  death,  together  with  costs,  (c) 

63.  The  widow's  title  is  so  highly  favoured  in  law, 
that  her  demand  of  endowment,  i;vithout  an  express  refusal 
on  the  part  of  the  tenant,  will  be  suflScient  to  intitle  her  to 
damages  and  costs.  If,  therefore,  the  heir  be  an  infant 
under  guardianship,  and  the  widow  apply  to  him  for  her 
dower,  although  he  be  witling  to  comply  with  the  request, 
but  is  prevented  by  his  guardian,  still  his  non-assignment 
under  such  circumstances  will  not  defeat  the  widow's  right 
to  damages  cmd  costs;  because  he  was  the  proper  person 
to  apply  to  for  the  assignment,  and  the  widow  did  all  that 
was  required  of  her  in  making  the  request,  (rf) 

64.  The  alienee  of  the  heir  cannot  plead  tout  temps  prists 
because  he  was  not  in  the  possession  of  the  estate  during  all 
the  period  which  elapsed  since  the  husband's  death,  and 
therefore  had  not  the  power  of  assigning  dower  at  all  times 
during  the  whole  of  that  period. 

65.  Since  damages  for  detention  of  dower  are  only  given, 
as  we  have  seen,  by  the  statute  of  Merton,  when  an  assign- 
ment of  dower  cannot  be  procured  sine  pladto^  it  necessarily 

(c)  Barnes,  234  :  BnlL  N.  P.  117 :  (c)  BuU.  N.  P.  117. 

1  Rich.  Pract.  C.  P.  509.  [d)  Corsellis   v.   CorseUis,  BulL 

(ft)  Dobson,  V,  Dobson  p.  410,  ante:  N.  P.  1 17. 
Kent  V,  Kent,  p.  412,  onle. 
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follows,  that  if  the  widow  accept  her  dower  from  the  heir  or 
his  alienee,  she  will  lose  her  damages  and  costs,  (a) 

66.  With  respect  to  the  plea  that  the  widow  detains  the 
title  deeds  of  the  estate,  such  a  plea  ought  also  to  contain  an 
averment  that  the  heir  has  been  always  ready  to  render  dower 
in  case  the  widow  would  deliver  them  to  him. 

67.  If  the  widow,  in  her  replication  to  such  a  plea,  admit 
that  she  has  the  deeds,  and  offer  to  deliver  them  to  the  har, 
and  bring  them  into  Court,  she  wiU  obtain  an  immediate 
judgment  for  her  dower,  because  the  plea  admits  her  right 
to  endowment,  upon  condition  of  her  yielding  up  the  deeds  (J); 
but  she  will  lose  mesne  profits,  damages,  and  costs,  since  it 
was  her  own  fault,  by  improperly  detaining  the  deeds,  that 
her  dower  was  not  assigned,  (c) 

68.  And  if  she  deny  the  fiujt  of  detaining  any  of  the 
deeds,  and  the  issue  is  found  against  her,  she  loses  her 
dower,  (d) 

69.  This  plea  lies  in  privity  only,  viz.  for  the  heir  of  the 
husband ;  so  that  an  alienee,  who  is  a  stranger,  although  he 
may  be  intitled  to  the  documents,  cannot  plead  the  detention 
of  them  by  the  widow  as  an  excuse  for  not  rendering  her 
dower,  (e)  And  hence  it  seems  that  a  devisee  cannot  plead 
detinue  of  charters.  (/) 

70.  The  heir  must  show  in  his  plea  the  withholden  deeds 
in  certainty  and  with  precision,  in  order  that  issue  may  be 
taken  upon  the  fact  of  the  detention  of  them.  This  certainty 
must  be  such  as  would  support  an  action  of  detinue  for  the 
deeds,  as  a  general  description  with  an  averment  that  they 
are  in  a  box  or  chest,  locked  up  or  sealed  (g) ;  but  if  the  box 
or  chest  be  open,  each  deed  ought  to  be  particularly 
described,  (h) 


(a)  Co.  Litt.  33  a.  (/)  Dyer,  230  a. 

lb)  9  Rep.  18, 19 :  1  Salk.  252.  (^)  Dyer,  230  a,  pL  52 :    9  Bep. 

(c)  Co.  Litt.  32  b.  18. 

(d)  Hob.  199.  (h)  1  Bro.  "  Dower,"  fo.  254  ft, 

(e)  Cro.  Eliz.  367  :  9  Rep.  18.  pL  57  :  Dyer,  230  a. 
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71.  There  are  instances,  however,  in  which  the  heir  will 
be  excluded  from  this  plea.  Thus,  if  he  do  not  claim  the 
lands  by  descent,  but  by  purchase ;  or  if  he  delivered  the 
deeds  to  the  widow,  which  was  his  own  voluntary  act  (a)  ; 
or  if  he,  not  being  tenant  of  the  freehold,  be  vouched  by 
such  tenant^  he  cannot  plead  detention  of  charters.  (6) 

72.  Mr.  Roper  observes  (c)  that  in  the  case  of  the  heir 
vouchee,  he,  not  being  tenant  of  the  freehold,  was  not 
intitled  to  the  deeds  (rf),  consequently  he  had  no  ground  of 
complaint  for  the  non-delivery  of  them ;  besides,  he  is  unable 
to  aver  in  his  plea  in  contradiction  to  the  tenant's  freehold, 
that  he  has  always  been  ready  to  render  dower  from  the 
husband's  death,  if  the  widow  would  have  delivered  up  the 
deeds ;  an  averment,  as  it  has  been  noticed,  essential  to  the 
validity  of  the  form  of  such  a  plea.  But  this,  as  Mr.  Jacob 
remarks  (e)j  must  be  understood  as  applying  to  cases  where 
the  charters  detained  do  not  relate  to  lands  descended  to 
the  heir  in  the  same  county,  or  where  the  heir  came  in  as 
second  vouchee,  for  where  the  heir  was  vouched  immediately 
by  the  tenant,  and  had  assets  by  descent  in  the  same 
county,  he  might  plead  detinue  of  charters,  that  is  (as 
it  seems)  detinue  of  the  charters  belonging  to  the  lands 
descended  to  him.  (/  ) 

73.  It  seems  that  the  charters  detained  must  relate  to  the 
lands  of  which  the  widow  claims  dower  (^),  and  the  plea  of 
detention  of  them  can  only  avail  the  heir  as  to  the  lands 
comprised  in  them  ;  so  that  if  the  widow  be  dowable  out  of 
other  lands,  and  have  demanded  her  dower,  the  plea  of  de- 
tention of  charters  will  not  deprive  her  of  mesne  profits  and 
damages,  nor  of  her  dower  in  the  property  not  included  in 
them. 


(a)  9  Rep.  18 1  Perk,  sect  355,         (d)  Perk.  sect.  358. 
B56.  (e)  1  Rop.  H.  &  W.  447  n. 

(5)  D7er,  230  a :  Perk.  sect.  357,         (/)  See  9  Co.  18,  19. 
358.  (jsf)  Perk,  sect  356,  357 :   9  Rep. 

(c)  1  Rop.  H.  &  W.  447.  17  b. 
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74.  Although,  as  it  has  been  observed,  the  heir  must  have 
a  right  to  the  possession  of  the  deeds,  in  order  to  plead  the 
detention  of  them  in  excuse  for  his  not  assigning  dower: 
yet  if  they  relate  to  the  dowable  estate  descended  upon  him, 
and  he  be  tenant  of  the  freehold,  it  is  not  necessary  that  he 
should  have  the  sole  and  only  interest  in  them. 

75.  Thus,  two  coparceners  of  lands  make  partition,  and 
then  their  mother,  a  widow,  brings  a  writ  of  dower  against 
one  of  them;  the  tenant  may  plead  the  demandant's  de- 
tention of  the  deeds  relating  to  the  lands,  although  such 
documents  concern  as  well  the  inheritance  of  her  sister  as 
her  own,  and  in  which,  therefore,  the  sister  has  an  equal  in- 
terest, (a) 

76.  K,  however,  the  heir's  title  to  the  deeds  be  not  absolute, 
but  liable  to  be  defeated  by  the  birth  of  a  child,  the  heir  can- 
not plead  the  widow's  detention  of  charters  in  excuse  for 
withholding  her  dower ;  because  the  widow  may  say  she  does 
not  detain  them  wrongfully,  but  for  the  use  of  the  child,  en 
ventre  sa  mhre.  Thus,  if  the  heir  be  the  husband's  brother, 
and  the  widow  is  left  enseint  by  her  husband,  the  brother 
wiU  be  excluded  from  this  plea  (i),  because  his  title  as  heir 
may  be  defeated  by  the  birth  of  a  child. 

77.  It  is  said  by  Perkins,  that  the  detainer  of  the  tran- 
script of  a  fine  from  the  heir  by  the  widow,  is  not  a  suffi- 
cient cause  to  detain  from  her  her  dower,  (c) 

78.  Formerly,  if  the  writ  of  dower  was  brought  against  a 
guardian  in  chivalry,  he  might  plead  that  the  widow  detained 
the  body  of  the  heir  from  him.  (d) 

(a)  Ferk.  sect.  359.  {(£)  Co.  Litt  399  a :  Perk.  361 : 

{h)  1   Br.   "Dower,"  fo.  252  h.     Co.  19:  Hob.  199. 

pLS. 

(c)  Perk,  sect  360.  contra,  9  Yin. 

Ab.  236,  pi.  2. 
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SECTION  VIL 

OF  THE   WIDOWS  REMEDY  IN  EQUITY   FOR  THE   RECOVERY 

OF   DOWER. 


1.  Dower    usually    sued   for    in 

equity. 

2.  Jurisdiction  of  equity. 

6.  Whether  widow  obliged  to  bring 

writ    of    dower    where    title 
doubtfuL 

7.  Or  where  marriage  disputed. 

9.  Commission  usualfy  issued    to 
assign  dower. 

10.  Sometimes  assigned  by  Master. 

11.  Plea  of  purchase  for  valuable 

consideration  without  notice  a 
defence  against  widow's  title. 

13.  Mesne  profits  not  lost  by  death 

of  tenant. 

14.  Only   given    six  years    before 

commencement  of  suit. 


15.  Whether    widow     intitled     in 

equity  to  mesne  profits^  though 
dower  not  demanded  and  hus' 
band  not  seised. 

16.  Mr.  Jacobus  remarhs. 

17.  Formal  assignment  of  dower  not 

necessary  to  intitle  widow  to 
mesne  profits. 

18.  When  widow  intitled  to  costs. 

21.  When  intitled  to  separate  report 

of  arrears  of  dower. 

22.  Widows  right  to   interest    on 

arrears:  Mr.  Roper's  re- 
marhs. 

23.  Mr.  Jacobus  opinion. 

24.  Equitable  jurisdiction  extended 

by  new  dower  act. 


1.  The  difficulties  and  hazards  to  which  the  widow  is 
exposed  in  proceeding  at  law  for  the  recovery  of  her  dower, 
and  its  incident  mesne,  profits,  damages,  and  costs,  are  so 
numerous,  that  widows  have  preferred  to  resort  for  assign- 
ment of  dower  to  a  Court  of  Equity,  in  which  there  are 
fewer  embarrassments  from  forms  of  proceeding  than  at  law, 
and  where  all  obstacles  are  removed  which  improperly  tend 
to  delay  or  defeat  their  rights. 

2.  It  would  be  practically  useless  to  attempt  to  trace  out 
the  times  when  and  the  steps  by  which  a  Court  of  Equity 
established  a  concurrent  jurisdiction  with  Courts  of  Law 
upon  this  subject ;  suffice  it  to  say,  that  the  jurisdiction  of  a 
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Court  of  Equity  is  now  firmly  settled  in  these  cases.  The 
principle  is  intelligible  and  reasonable,  viz.  that  the  widow 
labours  under  so  many  disadvantages  at  law,  from  the  em- 
barrassment of  trust  terms,  &c.,  and  from  an  ignorance  of 
the  titles,  values,  and  quantities  of  the  lands  of  which  her 
husband  was  seised,  that  she  is  intitled  and  ought  to  have 
every  assistance  that  a  Court  of  Equity  can  give  her,  not 
only  in  paving  the  way  to  establish  her  right  at  law,  but 
also  by  giving  complete  relief  when  the  right  is  ascer- 
tained, (a) 

3.  Thus,  in  Mundy  v.  Mundy  (6),  the  widow  filed  a  biU 
for  dower,  without  charging  in  it  any  impediment  to  her 
obtaining  an  endowment  at  law.  The  defendant  demurred 
to  the  bill  for  a  want  of  equity,  the  widow's  remedy  (if  any) 
being  at  law;  but  the  demurrer  was  overruled  by  Lord 
Rosslyn,  who  observed,  that  where  the  title  to  dower  h 
admitted,  and  nothing  to  be  done  but  to  assign  it,  since 
there  remained  nothing  to  try,  it  would  be  useless  to  send 
the  matter  to  a  Court  of  Law.  A  similar  decision  was 
made  by  Lord  Talbot  in  Moor  v.  Black,  (c) 

4.  As  the  ground  upon  which  a  Court  of  Equity  enter- 
tains jurisdiction  is  to  give  complete  relief  by  removing 
obstacles  in  the  widow's  way  at  law  to  obtain  an  assign- 
ment of  dower,  it  is  usual  for  the  widow  to  insert  a 
general  charge  in  her  bill  of  outstanding  terms,  &c.,  which 
the  heir  or  tenant  intends  to  set  up  to  defeat  her  legal  pro- 
ceedings, (d) 

5.  And  the  bill  must  show  either  that  the  husband  was 
seised,  or  that  he  was  prevented  by  fraud  from  being 
seised,  (e) 

6.  Mr.  Roper  says  (/),  that  in  consequence  of  the  widow's 

(a)  Curtis  r.  Curtis,  2  Bro.  C.  C.  (c)  Forrest,  126. 

634.  Id)  2  Yes.  Jun.  124  :  3  Atk.  130. 

(6)  4  Bro.  C.  C.  294 ;   see  also  (e)  Baker  v.  Bond,  1  Law  J.  194. 

Mitf.  Plead.  109 ;  2  Ves.  Jun.  122,  V.  C. 

S.  C.  (/)  1  Hop.  H.  k  W.  450. 
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title  being  purely  legal,  when  any  question  of  dower  has 
arisen  in  a  Court  of  Equity,  it  has  been  the  constant  practice 
to  put  her  to  bring  a  writ  of  dower.  However,  Mr.  Jacob 
observes  (a)  :  "  This  rule  does  not  appear  to  be  imperative 
in  cases  where  the  title  can  be  tried  in  a  more  convenient 
mode.  In  a  recent  instance,  the  right  depending  on  a 
question  of  law,  a  case  was  directed." 

7.  Where  the  marriage  is  disputed,  as  in  Curtis  v. 
Curtis  (6),  a  writ  of  dower  seems,  according  to  Mr.  Jacob, 
to  be  necessary,  as  the  question  must  regularly  be  tried  by 
the  bishop's  certificate,  which  it  seems  can  only  be  obtained 
through  the  medium  of  a  writ  issued  for  that  purpose  from 
a  Court  in  which  an  action  of  dower  is  pending,  (c)  How- 
ever, in  Poole  v.  Poole  (d),  witnesses  were  examined  upon 
the  issue  upon  the  plea  ne  ungues  decouple. 

8.  When  the  Court  puts  the  widow  to  bring  a  writ  of 
doi^er,  it  retains  the  bill  in  the  mean  time,  but  assists 
her  in  trying  her  right,  and  deriving  the  ftill  benefit  of 
it,  when  it  is  determined  at  law  in  her  favour,  by  giving 
her  a  discovery  of  deeds  (^),  in  ascertaining  metes  and 
bounds  (/),  and  in  giving  her  possession  according  to  her 
right. 

9.  A  commission  usually  issues  to  set  out  and  assign  the 
dower,  {g) 

10.  But  the  decree  sometimes  directs  the  Master  to  assign 
the  dower.  (A) 

11.  It  seems  now  to  be  settled  that  a  plea  of  a  purchase 


(a)  1  Rop.  H.  h  W.  450  n.  1  Ves.  &  B.  20 ;  Reg.  Lib.  B.  1812. 

(b)  2  B.  C.  C.  620.  fo.  96 :  see  2  Ves.  Jun.  125. 

(c)  See  aniey  p.  402.  (A)  Goodenough  v,  Goodenougli, 
\d)  Younge  Eq.  Ex.  331.  2  Dick.  795  ;  Reg.  Lib.  A.  1771.  fo. 
(c)  2  B.  C.  C.  631.  557 :  Bamford  v.  Bamford,  5  Hare, 
(J)  3  Atk.  130.  206 :  see  the  form  of  sucli  a  decree 
{g)  Wild   V.  Wells,    1   Dick.  3 :  in  Vanheythusen's  Equity  Draftsman, 

Lucas  V.  Calcraft,  2  Dick.  594  ;  1  vol.  ii.  p.  371.  2d  edit. ;  and  Bamford 

B.  C.  C.  134  :   Worgan  v,  Ryder,  v.  Bamford,  ubi  sup. 
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for  valuable  consideration  without  notice  is  a  defence  when 
the  widow  is  suing  in  equity. 

It  was  decided  in  Williams  v.  Lambe  (a),  that  a  widow, 
who  filed  her  bill  for  dower  against  the  purchaser  of  the 
lands  from  her  husband  during  the  marriage,  prajring  a  dis- 
covery of  them,  and  an  assignment  of  dower,  could  not  be 
defeated  of  either  by  a  plea  that  the  tenant  was  a  purchaser 
for  a  valuable  consideration  without  notice.  This  decision  is 
supported  by  Mr.  Roper.  (6)  Mr.  Jacob  remarks  (c),  "  A 
similar  rule  was  acted  on  in  Rogers  v.  Scale,  {d)  But  the 
principle  that  Equity  will  not  interfere  against  a  purchaser 
for  valuable  consideration  without  notice,  is  commonly  laid 
down  in  general  terms  without  reference  to  the  nature  of 
the  plaintiflfs  title :  and  in  Walwyn  v.  Lee  (e),  the  Lord 
Chancellor  held  a  plea  of  purchase  good  to  a  bill  for  dis- 
covery and  relief,  founded  on  a  legal  title.  (/)  And  it  seems 
to  be  clear  that  a  plea  of  purchase  is  a  good  defence  to  a 
bill  of  discovery,  though  the  plaintiff's  title  be  legal,  {g) 
So^  according  to  some  authorities  (A),  a  bill  to  perpetuate 
testimony,  which  is  generally  founded  on  a  legal  title,  will 
not  lie  against  a  purchaser  for  valuable  consideration  without 
notice ;  and  the  Lord  Chancellor,  in  intimating  a  contrary 
opinion,  stated  as  the  ground  of  it,  that  such  a  bill  calls 
for  no  discovery  from  the  defendant,  but  merely  prays  to 
secure  the  testimony."  {i)  The  plea  in  Williams  v.  Lambe 
was  perhaps  open   to  another  objection.      The  defendant 

(a)  3  B.  C.  C.  264.  (g)  Burlacei7.Cooke,2  Freem.  24; 

\b)  1  Rop.  H.  &  W.  450.  2  Eq.  Ca,  Ab.  681 :  Abery  v,  Jones, 

(c)  1  Rop.  H.  &  W.  451  n.  1  Vera.  27  :  Bishop  of  Worcester  «. 

(d)  2  Freem.  84 ;  2  Eq.  Ca.  Ab.  Parker,    2   Vern.    255 :     Hoare  r. 
70 :  and  see  1  Ball  &  B.  17J.  Parker,  1  Cox,  224  ;    1  Bro.  C.  C. 

(e)  9  Ves.  24.  33.  578. 

(/)  See  to  the  same  effect  Jerrard         (A)  1  Vem.  354  :  2  Vern.  159 : 
V.  Saunders,  2  Ves.  Jan.  454 :  Parker     2  Ves.  Jun.  458. 
t?.  Blythmore,  Prec.  in  Ch.  58 ;  2Eq.         (t)  See  6  Ves.  263. 
Ca.  Ab.  79  :   Robinson  v.  Haynes, 
Gilb.  Eq.  Rep.  184. 
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stated  himself  to  have  purchased,  without  being  aware  that 
the  vendor  was  married.  But  it  seems  doubtful  whether 
a  person  purchasing  of  one  seised  in  fee,  without  inquiring 
whether  the  vendor  be  married,  can  avail  himself  of  want 
of  notice  of  that  fact."  (a)  The  authority  of  Williams  v. 
Lambe  was  followed  in  the  case  of  Collins  v.  Archer,  (b) 
However,  in  Payne  u.  Compton  (c),  it  was  held  that  the 
plea  was  available  as  a  defence  against  a  legal  title.  And 
Sir  Edward  Sugden,  in  his  treatise  on  Vendors  and  Pur- 
chasers ((2),  after  citing  the  authorities,  concludes  with 
remarking  that  the  point  can  hardly  be  considered  as 
concluded  by  the  weight  of  authority;  and  that  upon 
principle  it  would  rather  seem  that  Lord  Rosslyn's  decision 
in  Jerrard  v.  Saunders  (e)j  that  the  plea  should  stand  good 
against  a  legal  as  well  as  an  equitable  title,  was  the  correct 
one.  And  the  point  has  since  been  so  decided  by  Sir  E. 
Sugden,  in  the  case  of  Joyce  v.  De  Moleyns.  (/) 

12.  It  seems  to  be  clear  that  when  the  widow  applies  for 
equitable  relief,  as  the  removal  of  terms,  &c.,  the  plea  cannot 
be  resisted,  (g) 

13.  Upon  the  widow's  right  to  mesne  profits  in  equity, 
Mr.  Roper  observes  (A),  "We  have  seen  that  at  law 
mesne  profits,  under  the  term  damages,  in  the  statute  of 
Merton,  were  lost  by  the  death  of  either  the  plaintiff  or  de- 
fendant, before  they  were  assessed  and  ascertained,  (i)  But 
it  is  not  so  in  equity.  That  court  has  been  more  liberal  to 
the  widow  from  the  consideration  that  the  profits  of  a  third 
part  of  her  husband's  real  estates  are  her  only  subsistence  from 


(a)  See  3  Sug.  V.  &  P.  492.  lOth  (/)  2  Jones  &  Lat  374 :  see  also 

ed. :  and  Kelsall  v.  Bennet,   1  Atk.  Bowman  v,  Evans,   1  Jones  &  Lat. 

522.  178. 

{b)  1  Russ.  &  M.  284.  (ff)  See  2  Sch.  &  Lef.  390. 

(c)  2  Y.  &  C.  Eq.  Ex.  461.  {h)  1  Rop.  H.  &  W.  452. 

{d)  VoL  3.  p.  496.  lOth  ed.  (i)  Supra,  p.  412. 


{e)  2  Yes.  Jun.  454. 
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Lis  death.  It  is,  therefore,  the  course  of  the  Court  to  assign 
to  her  dower,  and  universally  to  give  her  an  account  of 
mesne  profits  from  the  death  of  her  husband,  and  not  to  permit 
her  title  to  them  to  be  defeated  by  the  death  of  the  tenant 
pendente  lite;  upon  the  principle  that  it  would  be  unjust  if 
the  heir's  denial  of  her  right  to  dower,  and  the  accident  of 
his  death  before  the  establishment  of  it,  should  be  allowed  to 
place  her  in  a  worse  situation  than  if  he  had  thrown  no  im- 
pedient  in  her  way,  and  fairly  and  candidly  admitted  her 
claim,  (a)  This  being  so,  the  length  of  time  which  may 
have  elapsed  since  the  husband's  death,  although  it  may 
have  exceeded  six  years  prior  to  the  bill  being  filed,  will 
not  narrow  the  rule  nor  confine  the  account  to  the  six  years 
preceding  the  exhibition  of  such  bill,  in  analogy  to  the 
statute  of  limitations ;  for,  since  at  law  mesne  profits,  as 
damages  under  the  statute  of  Merton,  are  given  without 
restriction  as  to  time,  the  like  account  is  decreed  in 
equity.  (6)" 

14.  But  now,  as  it  has  been  before  observed,  no  arrears 
of  dower,  nor  any  damages  on  account  of  arrears,  are  to 
be  recovered  or  obtained  by  any  action  or  suit  for  any 
longer  period  than  six  years  before  the  commencement  of 
the  action  or  suit,  (c) 

15.  Mr.  Roper  notices  (dt),  "It  has  been  said  that  mesne 
profits  will  be  decreed  to  the  widow  in  equity  in  instances 
only  where  she  has  demanded  dower  in  analogy  to  the  rule 
of  law,  and  the  construction  of  the  statute  of  Merton,  before 
considered  {e) ;  and  a  case  of  Delver  v.  Hunter  (/)  has 
been  cited  to  that  efiect ;  as  also  to  prove  that  there  shall 
be  no  mesne  profits  decreed  except  where  the  husband  dies 


(a)  Curtis  v.  Curtis,  2  Bro.  C.  C.  and  Bamford  v,  Bamford,  6  Hare, 

620.  203 ;  2  Eq.  R.  391. 

{h)  Oliver  v.  Richardson,  9  Ves.         {d)  1  Rop.  H.  &  W.  453. 
222.  ie)  ^Mprfl,p.414. 

(c)  See  3  &  4  W.  4.  c.  27.  sec.  41 :         (/)  Bunb.  57. 
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seised  of  the  lands  as  required  by  the  same  statute,  (a) 
This  doctrine,  however,  seems  to  be  open  to  objection ;  for 
it  is  presumed  that  Courts  of  Equity  do  not  in  this  instance 
proceed  either  upon  the  statute  of  Merton  or  with  reference 
to  any  legal  rule  in  decreeing  to  the  widow  mesne  profits ; 
the  principle  which  they  adopt  appears  to  be  the  title  of  the 
widow  to  endowment  immediately  upon  the  death  of  her 
husband  ;  this  right  drawing  to  it  an  account  of  the  profits 
of  her  share  received  by  the  person  whose  duty  it  was  to 
have  assigned  dower,  so  that  such  person  incurs  a  debt  to 
the  widow  which  he  in  his  lifetime,  or  his  representative 
after  his  death,  is  considered  in  equity  as  liable  to  discharge. 
In  addition  to  this  it  may  be  remarked,  that  the  tenant  may 
probably  be  considered  in  equity  as  holding  the  widow's  one- 
third  of  the  estate,  as  her  trustee  or  bailifi^,  from  the  death  of 
her  husband,  and  therefore  answerable  to  her  for  his  receipt 
of  rents  in  respect  of  that  proportion  of  the  property. 
Under  all  the  circumstances,  and  the  favourable  disposition 
of  Courts  of  Equity  to  extend  the  rights  of  the  widow  beyond 
her  title  at  law  (6),  it  is  conceived,  notwithstanding  the  case 
of  Delver  v.  Hunter  (reported  in  a  book  of  little  authority, 
and  said  by  Lord  Mansfield  (c)  to  consist  of  very  loose  notes, 
and  never  intended  to  be  published),  that  in  respect  to  mesne 
profits  in  dower,  the  widow's  right  to  an  account  of  them  in 
equity  may  be  enforced  either  against  the  heir  or  alienee,  or 
their  representatives,  without  regard  to  any  previous  demand 
by  the  widow  for  endowment,  or  to  the  circumstance  whether 
her  husband  died  seised  or  not ;  the  title  to  mesne  profits 
being  inseparably  attached  to  the  right  of  endowment  of  one- 
third  part  of  the  estate." 

16.  However,  Mr.  Jacob  observes (rf),  "The  remarks  at- 
tributed to  Lord  Hardwicke  (e),  and  those  of  Lord  Alvanley 
in  Curtis  v.  Curtis  (/),  imply  that  a  dowress  may  have  a 

(a)  Supra,  p.  408.  (d)  1  Rop.  H.  &  W.  454  n. 

(b)  2  Bro.  C.  C.  629.  (e)  In  3  Atk.  130. 

(c)  5  Burr.  2658.  (/)  2  Bro.  C.  C.  628. 
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larger  relief,  in  respect  of  mesne  profits,  in  equity  than  at 
law.  But  the  passage  in  Atkins  is,  as  observed  (a),  founded 
on  a  misconception  of  the  right  to  damages  at  law.  And 
the  decision  in  the  case  of  Curtis  v.  Curtis  turned  only  upon 
the  ordinary  principle  of  equity,  that  the  decree  is  to  be 
made  according  to  the  rights  of  the  parties  as  they  exist  at 
the  institution  of  the  suit :  the  death  of  the  parties  during 
the  suit  did  not  therefore  alter  the  right ;  and  on  this  ground 
Lord  Alvanley  distingubhed  the  case  from  that  of  the  heir 
dying  before  the  filing  of  the  bill,  (b)  In  Mundy  v.  Mun- 
dy  (c),  one  of  the  questions  made  was  whether  the  widow 
was  intitled  in  equity  to  the  arrears,  where  the  heir  had  al- 
ways been  willing  to  assign  her  dower.  Lord  Redesdale 
treats  the  right  to  arrears  in  equity  as  being  the  same  as 
at  law,  observing  that  Courts  of  Equity  in  assigning  dower 
consider  themselves  to  be  proceeding  merely  on  a  right 
which  may  be  asserted  in  a  court  of  common  law.  (d) 
And  upon  the  same  principle.  Courts  of  Equity,  in  deciding 
on  the  costs  of  suits  for  dower,  have  professed  to  be  guided 
by  analogy  to  the  rules  prevailing  at  law."  (e) 

17.  The  circumstance  of  an  assignment  of  dower  not 
having  been  made  prior  to  the  widow's  death  will  not  deprive 
her  representative  of  mesne  profits  (/),  nor  prevent  her  right 
whilst  living  to  obtain  payment  of  them  in  equity.  The 
want  of  a  formal  assignment  of  dower,  said  Lord  Cowper,  in 
Hamilton  v.  Mohun  (^),  is  nothing  in  equity,  since  the 
widow's  right  in  conscience  is  the  same  as  if  it  had  been 
made.  His  Lordship,  therefore,  in  that  case^  decreed  to  the 
widow  in  a  suit  instituted  against  her  by  the  heir  for  an 
account  of  the  profits  of  the  dowable  estate  in  which  she 
had  been  in  possession  as  his  guardian,  an  allowance  of  one- 

(a)  2  Bro.  C.  C.  633.  («?)  See  next  page. 

(b)  2  Bro.  C.  C.  632.  (J)  See  1  Fonbl.  Treat  on  Equity, 

(c)  2  Ves.  Jun.  122 :  4  Bro.  C.  C.     22. 

294.  (g)  1  p.  W.  122. 

(d)  p.  98,  3d  ed. 
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third  of  them  in  respect  of  her  right  to  dower.  That  case 
was  followed  by  Lord  Hardwicke  in  Graham  v.  Graham  (a), 
a  case  in  which  the  widow  was  the  plaintiff,  who  being  a 
trustee  of  the  dowable  estate  for  her  son,  and  having  received 
the  profits,  and  therefore  accountable  to  him  for  them, 
claimed  an  allowance  for  her  dower  in  rendering  those  ac- 
counts; and  his  Lordship  not  only  allowed  to  her  the 
amount  of  the  arrears,  but  also  secured  to  her  the  future 
payment  of  her  dower. 

18.  With  respect  to  costs,  they  are  in  the  discretion  of  the 
Court,  and  that  discretion  is  regulated  by  the  conduct  of  the 
parties.  Thus,  when  the  widow's  suit  is  for  the  single  pur- 
pose of  obtaining  an  assignment  of  dower,  and  there  is  no 
misconduct  on  the  part  of  the  defendant,  she  will  not  be 
intitled  to  costs,  (b)  However,  Mr.  Jacob  considers  (c) 
the  reason  assigned  for  not  giving  costs  in  suits  for  dower, 
viz.  that  no  costs  are  given  on  writs  of  dower,  as  not  quite 
satisfactory;  for  though  it  be  true  that  a  dowress  is  not 
iDtitled  to  costs  in  a  writ  of  right  of  dower,  yet  it  has  been 
seen  that  in  the  ordinary  form  of  proceeding,  by  writ  of 
dower  unde  nil  habet^  she  recovers  costs  whenever  she  is  in- 
tiUed  to  the  mesne  profits  or  damages.  In  the  authorities 
mentioned  above,  and  in  Mundy  v.  Mundy  (e2),  it  seems,  as 
he  notices,  to  have  been  considered  that  in  general  no  costs 
are  given  to  the  dowress  at  law,  unless  an  actual  deforcement 
be  proved,  {e) 

19.  If,  however,  the  defendant's  opposition  be  vexatious, 
or  if  he  fraudulently  withhold  her  dower,  he  will  be  saddled 
with  the  costs  of  the  suit.  (/) 

20.  And  if  he  -sets  up  any  ground  of  defence  which  fails, 
he  may  be  liable  to  the  costs  thereby  occasioned,  {g) 

(a)  I  Yes.  Sen.  262.  {e)  But  see  ante^  p.  409. 

(J))  Lucas  r.  Calcraily  1  Bro.  C.C.  (/)  Worgan  v,  Ryder,  1  Ves.  & 

134:  2  Dick.  694:  Mitf.  PI.  98,  3d  Bea.  20:  Outhwhaite  v.  Outhwaite, 

ed. :  2  Bro.  C.  C.  632.  Beames  on  Costs,  36. 

{e)  1  Rop.  H.  h  W.  456  n.  {g)  Bamford  v.  Bamford,  5  Hare, 

(d)  2  Ves,  Jun.  128.  205. 
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21.  In  consideration  of  the  widow  requiring  the  profit 
of  her  dower  for  immediate  support,  if  her  claim  form  an 
ingredient  only  in  the  suit,  and  several  matters  are  referred  to 
a  Master  to  inquire  into  and  make  a  general  report,  the  Court 
will  not  delay  the  payment  of  arrears  of  the  widow's  dower 
until  the  general  report  is  made,  but  it  will  direct  the  Master 
to  make  an  immediate  separate  report  of  what  is  due  to  her  for 
arrears,  in  order  that  she  may  receive  them  for  her  miun- 
tenance.  This  was  accordingly  done  inEccleston  v.  Berkley  (a), 
where  an  account  was  directed  to  the  Master  in  regard  to 
several  incumbrances  made  by  the  husband  after  the  marriage 
upon  the  dowable  estate ;  Lord  Hardwicke,  upon  the  appli- 
cation of  the  widow,  directed  the  Master  to  make  a  separate 
report  of  what  was  due  to  her  in  respect  of  dower,  she  being 
intitled  to  one-third  of  the  rents,  paramount  the  claims  of 
the  incumbrancers. 

22.  It  is  the  general  rule  of  the  Court  not  to  allow  interest 
upon  arrears  of  dower.  Mr.  Roper  says  (6),  "  The  rule  is 
considered  to  be  so  absolute  as  to  render  it  doubtful  whether 
it  will  be  relaxed  in  the  most  distressing  cases  (c) ;  yet  I 
have  found  no  case  to  that  eflfect,  no  authority  pronouncing 
that  a  widow  under  no  circumstances  shall  receive  interest 
upon  the  money  arising  from  her  dower,  improperly  detuned 
from  her  by  the  person  who  ought  to  have  assigned  it.  K 
such  were  the  rule  in  equity,  the  widow  would  be  in  a  worse 
situation  in  that  Court  than  if  she  had  brought  her  writ  of 
dower  at  law ;  for  we  have  seen  that  a  jury  in  assessing 
damages  pro  detentione  dotis  are  at  liberty  to  give  her  more 
than  one-third  of  the  by-gone  annual  value  of  the  estate,  if 
she  have  suffered  injury  to  a  larger  amount  in  consequence 
of  the  non-assignment  of  her  dower,  {d)     Now  one  species 

(a)  Ridgw.Ca.  Temp.  Hardw.  253.  Newman  v.  Auling,   3  Atk.   579: 

{b)  1  Rop.  H.  &  W.  457.  Bedford  v.  Coke,  cited  2  Ves.  Jun. 

(c)  See  Ferrers  r.  Ferrers,  Forest,  166:    Lindsay  v.  Gibbon,   cited  3 

2  :  Batten  v.  Earnly,  2  P.  W.  163  :  Bro.  C.  C.  495. 

Robinson  v.  Gumming,  2  Atk.  411 :  {d)  Supra^  p.  409  :  1  Leon.  6^ 


INTEREST  ON  ABREABS  WHEN  GIVEN.  429 

of  damage  the  widow  might  suffer  may  arise  from  the  pay- 
ment of  interest  upon  money  borrowed  for  maintenance 
whilst  contending  for  her  right  to  dower ;  this  payment  of 
interest,  it  is  presumed,  would  be  an  injury  which  a  jury  would 
feel  no  difficulty  in  considering  in  their  estimate  of  damages 
for  the  detention  of  dower;  and  it  would  seem  singular  if  a 
Court  of  Equity,  professing  to  favour  the  widow's  claims, 
and  upon  that  principle  to  extend  to  her  relief  even  beyond 
what  she  could  obtain  at  law  (a),  should  refuse  to  give  her 
the  same  relief  which  she  might  have  had  in  a  court  of  com- 
mon law.  But  it  may  be  said  that  a  Court  of  Equity  declines 
to  give  interest  in  this  instance  in  analogy  to  its  practice  in 
refusing  interest  upon  arrears  of  annuities,  and  of  such 
even  as  are  granted  by  way  of  jointure  in  bar  of  dower. 
The  analogy,  however,  does  not  seem  to  be  applicable  in  this 
instance,  because  these  annuities  are  created  by  express 
contract  among  the  parties  in  solemn  instruments,  and  they 
might,  if  they  thought  proper,  have  provided  for  the  payment 
of  interest  upon  the  arrears  of  the  annuities  granted,  to 
which  transactions  the  observation  of  Lord  Thurlow  in  Tew 
V.  the  Earl  of  Winterton  (b)  applies,  viz.  '  that  the  Court 
has  never  given  interest  but  where  there  has  been  some 
ground  from  whence  it  could  gather  that  there  was  a  contract 
between  the  parties  that  interest  should  be  paid.'  This 
remark  can  only  apply  to  instances  where  there  is  a  possi- 
bility of  such  a  contract  being  made ;  or  to  cases  where  an- 
nuities are  given  by  deed  or  will,  in  which  provision  might 
be  made  for  payment  of  interest  upon  arrears  (c),  and  not 
to  a  case  like  the  present,  where  the  widow's  title  is  created 
by  law ;  moreover,  it  could  not  mean,  that  in  such  a  case  the 
deforceor  of  the  widow's  dower  should  be  in  a  better  condition 
in  equity  than  at  law,  as  he  would  be,  as  it  has  been  before 
shown,  if  the  interest  paid  by  the  widow  for  money  borrowed 

(a)  2  Bro.  C.  C.  629.  (c)  Mellish  v.  Mellish,    14  Ves. 

lb)  3  Bro.  C.  C.  495  ;  1  Ves.  Jun.     516. 
451. 
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to  support  her  till  she  obtained  her  dower,  should  not  be 
repaid  her  in  equity  in  the  shape  of  interest  upon  the  arrears 
due  in  respect  of  such  dower.  The  cases  in  which  interest 
has  been  refused  were  chiefly  of  annuities,  for  the  payment 
of  interest  upon  the  arrears  of  which  provision  might  have 
been  made.  And  even  in  these  instances  Lord  Hardwicke 
expressed  an  opinion  in  an  anonymous  case  reported  by  the 
elder  Vesey  (a),  that  *  interest  upon  arrears  might  be  given 
in  a  special  case,  as  the  being  obliged  to  borrow  money  and 
to  pay  interest  for  it,  and  then,  said  his  Lordship,  the  Court 
will  give  interest  from  a  reasonable  time.'  Upon  the  whole, 
it  is  submitted  as  a  reasonable  presumption,  and  as  being 
in  analogy  to  law  and  not  inconsistent  with  the  decisions  in 
equity,  that  interest  will  not  be  given  upon  arrears  of  dower 
except  under  special  circumstances,  one  of  which  is  where 
the  widow  has  been  under  the  necessity  of  taking  up  money 
at  interest  for  her  maintenance  whilst  her  dower  was  with- 
holden." 

23.  Mr.  Jacob's  observations  upon  this  point  are  as  fol- 
lows (b) :  — "  In  the  old  cases,  much  diversity  of  practice  pre- 
vailed upon  the  question  whether  interest  on  arrears  should 
be  allowed.  *  The  result  (as  Lord  Redesdale  observes  (c) ) 
has  been  to  refuse  interest,  except  under  very  peculiar  dr- 
cumstances,  and  though  it  seemed  to  be  the  justice  of  these 
cases  to  give  interest,  it  has  been  found  the  wisest  way  not 
to  do  so,  as  the  principle  might  be  extended  so  far  as  to 
become  highly  mischievous,  and  tend  to  create  litigation  in 
every  case,  and  to  encourage  creditors  to  delay  the  prose- 
cution of  their  suits.'  The  cases  have  not  furnished  any 
precise  rules  for  ascertaining  what  special  circumstances 
will  be  sufficient  to  warrant  a  departure  from  the  general 
rule.     Long  delay  occasioned  by  the  misconduct  of  the  de- 

(a)  2  Ves.  Sen.  662 :  see  2  Ves.  (c)  In  Anderson  v.  Dwyer,  1  Sch. 
Jun.  167.  &  Lef.  303. 

(6)  1  Rop.  H.  &  W.  459  n. 
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fendant  would  perhaps  form  a  ground  of  distinction,  (a)  But 
it  seems  probable  that  in  cases  of  this  sort,  the  Courts  would 
not  at  this  day  make  an  exception,  founded  solely  on  the 
pecuniary  circumstances  of  the  party  to  whom  the  arrears 
are  due.  In  Tew  v.  Winterton,  Lord  Thurlow  observes: 
*  Poverty,  compassion,  &c.  have  been  the  reasons  which 
have  influenced  the  Court,  according  to  the  printed  cases, 
which  are  so  indistinct,  that  I  cannot  decide  upon  those 
principles.  I  should  be  very  sorry  to  give  as  my  reason  for 
doing  it,  that  she  was  in  distress,  or  had  borrowed  money, 
&c.' " 

24.  The  jurisdiction  of  equity  in  respect  of  dower  has 
been  extended  by  the  late  dower  act  (a),  which,  as  it  has 
been  already  noticed,  enables  widows  who  have  been 
married  after  January  Ist,  1834,  to  claim  dower  out  of  their 
husband's  equitable  estates. 

(a)  See  Burton  v.  Todd,  1  Swan.         (6)  3  &  4  W.  4.  c.  105. 
255. 
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CHAPTER  XX, 


OF   THE   PREVENTION   OF  DOWER   BY  JOINTURE. 


SECTION  L 


OF  LEGAL  JOINTURES. 


1.  Jointures  under  stat  of  Hen,  S, 

2.  Legal  jointure,  how  defined  by 

Lord  Coke, 

3.  Amount  of  jointure    not  pre^ 

scribed  by  statute, 

4.  No  mode  of  limitation  expressly 

required  by  statute, 

5.  Requisites  to  valid  jointure  at 

law, 

6.  Jointure     must     commence    at 

husbands  death, 

10.  But  uncertainty  in  this  respect 

arising   from    defective    title 
wiU  not  render  jointure  void, 

11.  May  be  limited  to  widow  alone, 

or  to  her  and  husband  jointly, 

13.  Whether  limitation  to  wife  and 

stranger  jointly  will  be  good, 

14.  Estate  must   be  such   as  may 

continue  for  widow's  life, 

15.  Whetlier  life  estate  determinable 

by  undow  a  good  legaljointure, 

16.  Mr,  Jacob's  opinion, 

17.  Term  of  years  not  good  legal 

jointure. 

18.  Jointure  must  be  made  before 

marriage  to  bind  wife, 

19.  Voidable  by  wife  after  marriage, 

20.  What  acts  will  be  confirmation 

of  voidable  jointure. 


24.  Jurisdiction  of  courts  of  law  to 

compel  widows  to  elect  between 
jointures  after  marriage  and 
dower, 

25.  No  jurisdiction  unless  jointure 

within  statute  of  Hen,  8. 

26.  Jointure  must  be  expressed  to  be 

in  bar  of  dower  or  intentions 
appear, 

27.  Whether  parol  evidence  adnM- 

sible, 

28.  Mr,  Ropers  opinion, 

30.  Mr.  Cruise's  opinion, 

31.  Whether    averment    admissible 

where  jointure  by  wilL 

32.  Provision  in  satisfaction  rfport 

of  dower  not  good  legal  join- 
ture, 

33.  Unless  lands  to  be  exempted  are 

clearly  ascertained, 

34.  Trust    estate    not    good  legal 

jointure. 

35.  Secus,  in  equity, 

36.  Jointures  made  not  by  husband 

within  act, 

37.  Effect  of  new  dower  act 

38.  Jointure  of  copyholds  not  a  bar 

to  dower, 

39.  Wife's  right  to  freebench  not 

barred  by  jointure. 


1.  Mr.  Roper  observes  (a)  :    "  The  rule  of  the  common  law, 
that  the  widow's  acceptance  of  a  collateral  satisfaction  of  or 

(a)  1  Rop.  H.  &  W.  461. 
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out  of  lands  in  which  she  was  not  dowable,  was  no  bar  to 
her  title  to  dower  in  those  to  which  that  title  attached  (a), 
united  with  the  inconvenience  which  would  have  ensued 
after  the  passing  of  the  statute  of  uses  (6),  induced  the  legis- 
lature by  that  act  to  enable  the  husband  to  bar  effectually 
his  wife's  right  to  dower,  by  making  a  provision  for  her 
before  marriage  in  lieu  of  it,  and  which  is  known  by  the 
name  of  her  jointure.  What  the  inconvenience  would  have 
been  if  it  had  not  been  obviated,  the  reader  will  understand 
from  the  following  observations  (c) :  —At  the  period  of 
passing  the  statute,  the  greatest  part  of  the  lands  in  England 
was  vested  in  feoffees  to  uses.  Now,  since  a  widow  was  not 
intitled  to  dower  of  an  use,  her  father  or  friends,  upon  her 
marriage,  procured  a  settlement  to  be  made  of  some  par- 
ticular lands  of  the  intended  husband  to  his  and  his  wife's 
use,  in  joint-tenancy  for  their  lives,  as  a  provision  for  her  in 
the  event  of  her  surviving  him.  But  the  statute  removed 
the  partition  between  the  possession  in  the  feoffees,  and  the 
use  limited  to  the  oestuique  uses,  in  declaring  that  the  latter 
should  attract  the  former ;  so  that  the  legal  inheritance  in 
the  husband's  estates  not  settled  upon  the  marriage,  no 
longer  continued  in  the  feoffees,  but  was  instantaneously 
transferred  by  the  operation  of  the  act  to  the  husband,  the 
cestuique  use.  The  unavoidable  consequence  of  this  would 
have  been  to  intitle  the  widow  to  dower  in  all  her  husband's 
unsettled  estates  of  inheritance,  and  at  the  same  time  she 
might  have  retained  the  lands  which  had  been  settled  upon 
her  in  lieu  of  that  right,  {d)     To  remedy  this  injustice,  the 

(a)  Co.  litt.  36  b.  Though  a  jointure  could  not,   in- 

(6)  27  Hen.  8.  o.  10.  sect.  6.  dependentljof  the  statute,  be  pleaded 

(c)  **  These  observations,"  as  Mr,  at  law  in  bar  to  a  writ  of  dower, 

Jacob  notices,  ( 1  Hop.  H.  &W.  464 n.,)  it  would,  it  seems,  be  binding  on  the 

^  are  to  be  understood  as  applying  wife  in  equity  as  an  agreement,  if 

only  to  the  legal   right   to  dower,  made  with  her  concurrence  before 

'If/    as  Lord   Mansfield    remarks,  marriage;  and  if  made  after  the  mar< 

<  the  statute  of  Hen.  8.  had  never  riage,  it  would  raise  a  case  of  elec- 

been  made,  courts  of  equity  would  tion." 
have    given    relief,'    2   Eden.   74.         (£f)4Rep.  1  ft,2a:  Gilb.Uses,l47. 
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statute  enacted  that  where  purchases  or  conveyances  had 
been  or  should  be  made  of  any  lands,  tenements,  or  here- 
ditaments, by,  or  to,  or  to  the  use  of  the  husband  and  wife 
in  tail,  or  to,  or  to  the  use  of  one  of  them  in  tail,  or  for  their 
lives,  or  the  life  of  the  wife,  for  her  jointure,  every  woman 
married,  having  such  jointure  made,  should  not  claim,  nor 
have  any  title  to  dower  to  the  residue  of  the  lands,  &c., 
which  at  any  time  were  her  husband's,  by  whom  she  had  the 
jointure.  And  it  was  provided,  that  if  the  wife  was  lawfully 
evicted  out  of  all  or  any  part  of  her  jointure,  or  by  her 
husband's  discontinuance,  she  should  be  endowed  out  of  the 
residue  of  his  estate,  of  which  she  was  dowable  to  the  extent 
of  the  lands  from  which  she  was  evicted :  and  that  in  the 
event  of  the  jointure  having  been  made  after  marriage,  except 
by  act  of  parliament,  liberty  was  given  to  her,  upon  surviving 
her  husband,  to  elect  between  such  jointure  and  her  dower." 

2.  Upon  this  statute  the  modem  legal  jointure  is  founded. 
It  is  defined  by  Lord  Coke,  from  the  purview  of  the  act,  to 
be  a  competent  livelihood  of  freehold  te  the  wife  of  lands 
and  tenements,  to  take  effect  in  profit  or  possession,  pre- 
sently  after  the  death  of  the  husband,  for  the  life  of  the  wife 
at  the  least,  (a) 

3.  "  The  statute,"  as  Mr.  Jacob  remarks  (6),  "  does  not 
prescribe  any  rule  as  to  the  amount  of  a  jointure :  according 
to  its  literal  construction,  the  right  to  dower  is  barred,  how- 
ever inadequate  the  settlement  may  be.  Hence  Lord 
Northington  says,  *  The  estate  which  is  to  bar  dower  is  of 
no  defined  value  by  the  statute,  and  if  it  be  made  up  of  the 
qualities  and  accidents  specified,  it  is  a  legal  bar,  and  evezy 
court  of  law  is  bound  to  accept  it  as  such.'  (c)  Lord  Coke, 
though  he  describes  a  jointure  as  a  competent  livelihood, 
&c.,  does  not  mention  adequacy  of  amount  in  his  enume- 
ration of  the  points  to  be  observed,  in  making  a  per- 
fect jointure  within  the  statute,  and  does  not  allude  to  any 

(a)  Co. Litt  BSb,  37.        (b)  1  Rop.  H.&  W. 462 n.        (c)  2 Eden. 57. 
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criterion  by  which  its  competency  is  to  be  ascertained.  It 
seems  to  be  dear,  that  if  the  settlement  be  made  before 
marriage,  with  the  consent  of  the  wife,  or  if,  being  made 
during  the  coverture,  it  is  afterwards  accepted  by  her,  it 
cannot  be  objected  to  on  the  ground  of  inadequacy.  The 
amount  of  the  jointure  will,  therefore,  not  be  material  tp  its 
legal  effect,  except  in  cases  where  the  wife  was  an  infant  at 
the  time  of  the  marriage,  or  where  the  jointure  was  made 
before  marriage  without  her  assent." 

4.  In  the  construction  of  this  statute,  courts  of  law,  having 
reference  to  the  widow's  title  to  dower  in  lieu  of  which 
jointures  were  substituted,  have  required  the  jointure,  as 
to  time  of  commencement,  certainty,  interest,  &c.,  to  be 
as  beneficial  to  the  widow  as  her  dower.  If  this  object  be 
effected,  it  is  indifferent  in  what  manner  the  estate  is  limited 
to  the  wife;  for  although  the  statute  expressly  mentions 
these  five  forms  of  limitations  only, — 1st,  limitations  to  the 
husband  and  wife,  and  to  the  heirs  of  the  husband ;  2d,  to 
the  husband  and  wife,  and  to  the  heirs  of  their  two  bodies ; 
3d,  to  the  husband  and  wife,  and  to  the  heirs  of  the  body  of 
one  of  them ;  4th,  to  the  husband  and  wife  for  their  lives ; 
5th,  to  the  husband  and  wife,  for  the  life  of  the  wife;  yet 
these  particular  modes  of  limitation  are  only  expressed  as 
examples,  and  not  in  exclusion  of  other  cases  which  may  fall 
within  the  meaning  and  intention  of  the  act.  This  is  proved 
from  the  proviso  in  it,  reserving  to  the  widow  her  election 
between  the  jointure  and  her  dower,  when  the  provision  is 
made  after  the  marriage.  The  clause  declares,  ^'  that  if  any 
wife  have,  or  hereafter  shall  have,  any  manors,  &c.,  unto 
her  given  or  assured  after  marriage,  for  term  of  her  life,  or 
otherwise,  in  jointure,"  &c. :  hence  it  appears,  that  any  inte- 
rest limited  to  her,  whether  joint  or  separate,  for  life  or  in 
tail,  equally  beneficial  with  her  dower,  was  within  the  con- 
templation of  the  statute,  and  will  therefore  be  a  good  legal 
jointure  within  its  provisions,  (a) 

(a)  Vernon's  case,  4  Rep.  2. 
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5.  These  observations  will  be  illustrated  from  the  conside- 
ration of  what  have  and  what  have  not  been  determined  to 
be  valid  jointures  at  law. 

6.  First,  the  jointure  ought  to  take  effect,  in  possession  or 
profit,  immediately  from  the  death  of  the  husband. 

7.  Accordingly,  if  an  estate  for  life  be  limited  to  A,  a 
stranger,  after  the  husband's  death,  and  then  in  jointure 
to  the  wife  for  life ;  or  if  the  limitation  be  to  A  for  a 
term  of  years,  after  the  decease  of  the  husband,  with  re- 
mainder to  the  widow  for  life,  in  satisfaction  of  her  dower 
by  way  of  jointure ;  or  if  the  remainder  for  life,  limited  to 
the  wife  for  her  jointure,  be  expectant  upon  an  estate  tail 
in  her  husband,  these  will  not  be  good  jointures  within 
the  meaning  of  the  statute,  which  did  not  intend  to  place 
widows  in  a  worse  situation,  in  respect  of  those  provisions, 
than  they  would  have  been  in  regard  to  their  dower ;  and 
the  death  of  A,  or  the  expiration  of  the  term,  or  the 
husband's  death  without  issue,  will  not  cure  the  original 
defects,  for  quod  ab  initio  non  vcUet,  tractu  temporis  nan 
convalescet.  (a) 

8.  The  mere  possibility  of  the  jointure  of  the  wife  taking 
effect  upon  her  husband's  death,  is  insufficient ;  it  must  be 
so  limited  as  to  ensure  that  circumstance.  K,  therefore, 
the  limitation  were  to  A  for  life,  remainder  to  B  for  life, 
with  remainder  to  such  woman  as  B  might  marry,  this 
would  not  be  a  good  jointure  upon  the  wife  of  B,  because 
it  is  subject  to  the  contingency  of  B  djdng  before  A, 
which  event  not  happening,  the  widow  of  B  would  be  un- 
provided for  from  the  death  of  her  husband  so  long  as  A 
lived.  (6) 

It  is  obvious,  from  the  above  cases,  that  if  the  above 
jointures  had  been  deemed  good,  the  widows  might  have 

(a)  Co.Litt.36&:4Bep.2:  Hob.         {b)  1    Sid.    3 — 4:    Winch,   33: 

151 :  Wood  V.  Shurley,  Cro.  Jac.  Caruthers  v,  Caruthers,  4  Bro.C.CL 

489  ;   Hut  51 ;    Winch,  33 ;   Gilb.  500.  513  :  see  Corbett  v.  Corbctt, 

Uses,  148.  1  Sim.  &  Stu.  612 ;  5  Russ.  254. 
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been  deprived  of  their  dower  without  deriving  any  benefit 
firom  the  provisions  made  in  lieu  of  them,  which  would  have 
been  contrary  to  the  intention  of  the  statute. 

9.  But  if  there  be  a  mesne  estate  intervening  between  the 
estate  for  life  of  the  husband,  and  the  remainder  to  the 
widow  for  her  life  as  a  jointure,  yet  if  such  mesne  estate  be 
concurrent  with  the  husband's  and  cannot  exceed  it,  then 
the  interest  limited  to  the  widow  will  be  a  good  jointure 
within  the  true  intent  and  meaning  of  the  statute. 

Thus,  if  the  limitations  were  to  the  husband  for  life, 
remainder  to  the  use  of  trustees  in  the  usual  way,  during 
the  husband's  life,  to  preserve  contingent  uses,  with  re- 
mainder to  the  wife  for  life  in  jointure,  such  a  provision 
will  be  a  valid  jointure. 

10.  The  above  rule,  that  the  jointure  must  take  effect,  in 
possession  or  profit,  immediately  from  the  death  of  the 
husband,  applies,  as  Mr.  Jacob  has  noticed  (a),  to  the  mode 
in  which  the  jointure  is  to  be  limited.  It  seems  that  a  join- 
ture will  not  be  rendered  void  by  an  uncertainty  as  to  the 
taking  effect  in  possession,  arising  from  the  title  to  the 
property  settled  being  defective,  (b) 

11.  Secondly,  the  jointure  will  be  valid  whether  it  be 
limited  to  the  widow  solely,  or  to  her  and  her  husband  in 
jomt  tenancy. 

12.  Thus,  if  the  estate  be  limited  to  the  husband  and  wife 
in  fee  simple,  it  will  be  a  good  jointure,  although  the  limitation 
be  not  one  of  those  mentioned  in  the  statute  (c)  ;  because 
such  provision  is  within  its  intention,  for  if  she  be  the  sur- 
vivor, then  she  will  have  a  larger  interest  than  if  the  estate 
had  been  merely  limited  to  her  for  life  after  her  husband's 
death,  and  if  she  die  before  him,  there  is  no  occasion  for  the 
provision. 

13.  Mr.  Roper  remarks  (d)  that  it  has  been  said,  that  if 

(a)  1  Rop.  H.  k  W.  464  n.  (c)  Dennis's  case,   Djer,   248  a ; 

(6)  Gorbett  r.  Corbett^  1  S.  &  St.     4  Rep.  3  b. 
612 ;  5  Russ.  254.  {d)  1  Rop.  H.  &  W.  466. 
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the  limitation  were  to  the  husband  for  life,  remainder  to  his 
wife  and  A  for  their  lives,  that  would  not  be  a  good  join- 
ture (a),  because  the  settlement  not  being  to  the  wife 
alone,  it  is  not  a  case  mentioned  in  the  statute,  (b)  But 
that  such  a  decision  does  not  appear  satisfactory,  since  the 
widow  has  a  freehold  interest  for  her  life  to  commence  in 
certainty  in  possession  and  profit,  immediately  upon  her 
husband's  death,  with  a  contingency,  in  the  event  of  her  sur- 
viving A,  of  becoming  beneficially  possessed  of  the  whole 
estate ;  so  that  this  provision  may  be  greatly  to  the  widow's 
advantage.  And  with  respect  to  the  case  not  being  men- 
tioned in  the  statute,  it  has  been  before  observed,  that  the 
act  extends  to  cases  not  enumerated  in  it.  For  these  reasons, 
he  presumes  that  such  a  provision  would  be  a  good  join- 
ture notwithstanding  the  decision  in  Winch  (c),  referred  to 
in  support  of  the  contrary  opinion,  as  that  case  appears  to 
have  been  decided  upon  the  principle,  that  the  jointure  might 
not  have  commenced  at  the  husband's  death,  since  his  father, 
the  settlor,  who  reserved  to  himself  an  estate  for  life,  might 
have  survived  his  son. 

14.  Thirdly,  the  estate  limited  to  the  widow  ought  to  be 
such  a  freehold  as  shall  at  the  least  continue  during  her  life. 
Hence  an  estate  settled  upon  the  wife  pur  autre  vie,  or  during 
the  lives  of  three  or  more  persons  (d),  is  not  a  good  jdnture 
within  the  statute ;  because  she  may  survive  all  of  them,  in 
which  event  she  would  be  unprovided  for ;  so  that  this  is  a 
case  not  within  the  contemplation  of  the  act. 

15.  Mr.  Roper,  however,  seems  to  be  of  opinion  («),  that  if 
the  continuance  of  the  widow's  estate  during  her  life  be 
made  to  depend  upon  herself,  viz.  her  remaining  single,  or 
her  performance  or  non-performance  of  certain  conditions, 
such  a  qualified  or  conditional  freehold  will  be  a  good  legal 
jointure,  and  bar  her  of  her  dower,  whether  she  determine 

(a)  Winch,  83.  (c)  Pfcge  33. 

{b)  3Bac.  Abr.  "Jointures,"  (B)         {d)  4  Rep.  2b:  Co.Litt.  36*. 
713.  (e)  1  Rop.  H.  h  W.  467. 
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her  estate  or  not ;  for  that  the  jointure,  in  its  creation,  being 
a  freehold,  and  which  might  continue  for  her  life,  is  within 
the  letter  and  the  intention  of  the  statute ;  and  that  the  cir- 
cumstance of  its  being  made  defeasible  at  the  election  of  the 
widow  does  not  take  the  case  out  of  the  act. 

16.  For  this  position  Mr.  Roper  cites  Vernon's  case,  (a) 
But  upon  this  case  Mr.  Jacob  remarks  (6),  "  It  is  doubtful 
whether  it  was  intended  to  be  decided,  that  an  estat>e  thus 
qualified  would  universally  constitute  a  good  legal  jointure. 
The  case  related toa  jointure  made  after  marriage,  and  the  chief 
reason  given  for  the  decision  was,  that  the  widow  had  accepted 
it,  and  that  if  the  condition  had  been  unreasonable,  she  might 
have  waived  it :  and  it  does  not  seem  to  have  been  thought 
that  a  jointure  subject  to  a  condition  would  be  good  unless 
accepted,  (c)  This  reasoning  does  not  ^ply  to  ante-nuptial 
jointures,  which  are  not  waivable,  and  do  not  derive  their 
eflFect  from  the  acceptance  of  the  widow.  The  9th  section  of 
the  statute  which  applies  to  jointures  made  after  marriage, 
may  admit  of  a  larger  construction  than  the  6  th,  with 
reference  to  the  nature  of  the  estate  to  be  limited  to  the  wife : 
it  speaks  of  lands  assured  to  the  wife  *  for  the  term  of  her 
life,  or  otherwise  in  jointure.'  One  of  the  reasons  for 
the  decision  in  Vernon's  case  was,  that  the  jointure  in 
question  came  within  these  words,  (d) '.' 

17.  If  the  estate  settled  in  jointure  be  of  a  nature  less 
than  freehold,  as  of  a  term  for  years,  then,  although  the 
term  from  its  length  must  necessarily  exceed  the  life  of  the 
widow,  it  will  not  be  a  legal  jointure  within  the  provisions 
of  the  statute,  because  it  is  but  a  chattel  interest,  and  less 
in  the  eye  of  the  law  than  a  freehold  for  the  wife's  life  (e)  ; 
besides,  an  assignment  of  dower  for  a  term  of  years  would 
not  be,  as  has  been  before  noticed,  a  valid  assignment.  (/) 

(a)  4  Co.  3a:  Djer,  317a.  (d)  Dyer,  317^:  4  Co. 3. 

(b)  1  Rop.  H.  ft  W.  467  «.  (e)  Co.  litt  36  b. 
(e)  See    Cro.  Eliz.    452 :    Gilb.         (/)  Chap.  19.  sec.  4, 

Uses,  148. 
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18.  Fourthly,  the  jointure  must  be  made  before  the  mar- 
riage, in  order  to  be  a  complete  and  irrevocable  bar  to 
dower,  (a) 

19.  Still,  if  it  be  made  after  marriage  either  by  deed  or 
will  (5),  it  will  be  a  jointure  within  the  statute,  if  made 
according  to  the  directions  of  the  act ;  but  it  is  voidable  by 
the  widow  after  her  husband's  death,  at  her  election  (c), 
this  right  of  election  being  expressly  reserved  to  the  widow 
by  the  statute,  when  the  jointure  is  made  subsequently  to 
the  marriage.  The  legislature  has  by  this  reservation 
guarded  the  wife  against  the  influence  of  her  husband 
which  he  is  supposed  to  have  over  her  during  the  marriage, 
and  afforded  her  the  liberty  of  accepting  his  provision  or 
her  dower  of  common  right  after  his  death,  when  such 
influence  is  considered  to  have  determined. 

20.  If,  therefore,  she  enter  upon  the  lands  so  settled,  and 
receive  the  rents,  that  will  be  a  confirmation  of  the  jointure, 
and  a  bar  to  dower,  (d)  And  if  she,  by  writ  of  dower, 
waive  her  jointure,  she  will  at  law  be  confined  to  such  her 
title,  and  not  be  permitted  to  claim  both  dower  and 
jointure,  (e) 

21.  In  Vernon's  case(/)  the  jointure  was  settled,  after 
the  marriage,  to  the  use  of  the  husband  for  life,  remainder 
to  the  wife  for  life,  upon  condition  that  she  performed  her 
husband's  will.  The  widow  entered  upon  the  lands  in 
jointure  after  her  husband's  death,  and  agreed  to  the  pro- 
vision ;  and  the  Court  determined  that  she  was  barred  of 
her  dower  by  acceptance  of  the  provision  in  lieu  of  it. 

22.  And  in  Tracy  v.  Ivies  (^),  lands  were  limited  by  the 
husband  to  the  use  of  himself  and  his  then  wife  in  fee  simple, 
with  a  condition  that  if  •  she  were  the  survivor  she  should 


(a)  Co.  Litt  36  b.  (e)  Sharp  «•  Purslow,  dted  4  Bep. 

(b)  4  Co.  4.  4  6,  &  5 :    Gosling  v.  Warbnrton, 

(c)  Co.  Litt.  36  b.  Cro.  Eliz.  128. 

(rf)  8  Rep.   26  a  kb:    3  Leon.         (/)  4  Rep.  1 ;  Dyer,  317,  pi.  7. 
271 :  Dyer,  220:  4  Rep.  4.  (jg)  1  Leon.  311. 
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pay  such  sums  of  money,  not  exceeding  200/.,  as  he  should 
appoint  by  his  will.  He  made  the  appointment,  and  devised 
the  residue  of  his  lands  to  strangers,  and  died.  His  widow 
and  her  second  husband  brought  a  writ  of  dower  against 
the  devisees,  who  averred  that  the  settlement  was  made  for 
the  widow's  jointure;  but  no  other  matter  having  been 
proved,  i.e.,  ba  it  is  presumed,  the  widow's  entry  and 
acceptance  of  the  provision  after  the  death  of  her  husband 
not  having  been  given  in  evidence,  she  obtained  judgment 
for  her  dower. 

23.  In  neither  of  these  cases  was  the  provision  for  the 
wife  expressed  in  the  deeds  to  be  in  lieu  or  satisfaction  of 
her  dower,  but  the  Courts  considered  that  the  omission 
might  be  remedied  by  an  averment  and  proof  of  that  fact. 

24.  The  jurisdiction  of  a  Court  of  Law  to  confine  the 
widow  to  one  of  two  benefits  she  was  intitled  to,  seems  to 
be  founded  upon  the  statute  of  Henry  the  Eighth;  for 
before  that  act,  no  rule  of  law  was  more  clearly  settled, 
than  that  a  freehold  title  or  interest  could  not  be  barred  by 
a  collateral  satisfaction  or  recompense,  but  by  the  release  or 
confirmation  of  the  person  intitled  to  it,  or  by  an  act  of 
equal  effect,  (a)  Hence,  a  provision  made  for  a  married 
woman,  by  devise  or  otherwise,  of  lands  or  tenements  in  lieu 
or  satisfaction  of  dower,  would  not  at  law  oblige  her  to  elect 
between  either,  but  she  would  have  been  intitled  to 
both  (b) ;  and  it  was  immaterial  whether  the  provision  were 
made  before  or  after  the  marriage.  But  since  the  statute  of 
jointures,  if  the  provision  in  satisfaction  of  dower  be  made 
before  the  coverture,  and  according  to  the  requisites  of  the 
act,  the  jointure,  as  we  have  seen,  will  bar  the  wife's  title  to 
dower ;  but  if  the  jointure  be  made  after  the  marriage,  then 
the  same  statute,  as  we  have  also  seen,  gives  expressly  to 
the  widow,  after  her  husband's  death,  the  privilege  of  elect- 
ing between  such  provision  and  her  legal  right  to  dower. 

(a)  4  Rep.  1  b.  (b)  Co.  Litt.  36  b. 
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Courts  of  Law,  therefore,  are  under  the  necesrity  of  deter- 
mining what  acts  of  the  widow  shall  be  considered  an 
election  between  her  jointure  and  her  dower.  The  statute, 
then,  appears  to  be  the  foundation  of  the  jurisdiction  of 
those  Courts  to  put  the  widow  to  an  election  between  her 
dower  and  a  legal  jointure  settled  upon  her  after  marriage. 

25.  But  if  the  provision,  whether  made  befwre  or  after 
the  coverture,  be  so  made  as  not  to  be  a  jointure  within 
the  act,  a  court  of  law  cannot  oblige  the  widow  to  elect 
between  such  provision  and  her  dower,  but  she  will  at  law  be 
intitled  to  both,  because  she  was  so  intitled  by  the  common 
law.  (a) 

26.  Fifthly,  the  jointure  must  be  made  in  satisfaction  of 
the  whole  dower  of  the  wife,  and  it  ought  to  be  so  expressed 
in  the  instrument  settiing  it,  or,  as  Mr.  Jacob  adds  (6),  the 
intention  to  make  a  provision  in  bar  of  dower  must  appear 
by  necessary  implication  from  the  contents  of  the  instru- 
ment.  (c) 

27.  It  was  held  in  Vernon's  case  (d)  and  Tracy  v.  Ivies  («), 
that  if  the  provision  made  for  the  wife  by  her  husband  was 
not  expressed  in  the  deed  to  be  a  jointure  or  in  satisfacticm 
of  her  dower,  that  circumstance  might  be  shown  by  an 
averment  supported  by  parol  evidence :  and  the  same  doc- 
trine was  entertained  in  an  anonymous  case  in  Owen  (/), 
and  Yillers  v.  Beamont  (^),  and  other  authorities. 

28.  Mr.  Roper,  however,  considers  that  these  cases, 
so  far  as  they,  relate  to  this  matter,  are  superseded  by  the 
statute  of  frauds  (A),  which  declares  that  no  estates  or  in- 
terests of  freehold,  &c.  shall  be  surrendered,  See.  unless  by 
deed  or  note  in  writing,  &c. :  if,  then,  oral  testimony  were 
admissible  to  add  to  the  instrument  by  such  evidence  what 
is  not  expressed  in  it,  viz.  that  the  provision  for  the  wife 

(a)  4  Rep.  2  b,  (e)  Ante,  p.  440. 

(b)  1  Rop.  H.  &  W.  471 II.  (/)  Pagft  33. 

(c)  See  post,  sec.  2.  (g)  Dyer,  146,  pL  6S. 

(d)  Ante,  p.  440  (A)  29  Car.  2. 
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was  intended  as  a  jointure,  the  effect  would  be  to  allow  a 
surrender  of  her  freehold  title  to  dower  by  parol,  when  the 
statute  requires  such  surrender  to  be  made  in  writing. 

29.  Mr.  Roper  cites  as  an  authority  the  case  of  Tinney 
V.  Tinney  (a),  which  occurred  subsequently  to  the  statute  of 
frauds.  There  a  bill  was  brought  for  dower  against  the 
heir,  who  insisted  that  the  husband  had  given  a  bond  in 
trust  to  secure  to  his  wife,  the  plaintiff,  400Z.,  in  case  she 
survived  him ;  the  heir  also  alleged  that  this  provision  was, 
at  the  time  it  was  made,  intended  to  be  in  lieu  of  dower, 
and  that  the  wife  acknowledged  it  to  be  so,  which  he  offered 
to  prove.  But  Lord  Hardwicke  was  of  opinion  that  this 
parol  evidence  could  not  be  received,  since  it  was  within  the 
statute  of  frauds  and  perjuries ;  and  he  said  that  a  general 
provision  for  a  wife  was  not  a  bar  of  dower  unless  it  was 
expressed  to  be  so.  (b) 

30.  Mr.  Cruise,  however,  considers  that  an  averment 
may  in  this  case  be  made  since  the  statute,  (o) 

31.  In  respect  of  dispositions  of  lands  'made  by  the  hus- 
band for  his  wife  by  will,  it  was  decided,  before  the  statute 
of  frauds  and  peijuries,  that  if  the  will  did  not  declare  the 
devise  to  the  wife  to  be  a  jointure,  or  in  lieu  of  her  dower, 
the  omission  could  not  be  supplied  by  an  averment  to  that 
effect;  because,  from  the  nature  of  the  instrument,  the 
devise  imported  a  bounty,  a  voluntary  gift,  so  that  if  an 
averment  were  admitted  to  show  that  the  testator  intended 
the  testamentary  disposition  to  be  a  jointure,  it  would  be 
inconsistent  with  the  instrument  itself,  (d)  Mr.  Roper  ob- 
serves (e)  that  this  reason  was  rendered  more  conclusive  by 
the  above  statute,  which  not  only  declares  that  all  devises  of 
lands,  &c.  shall  be  in  writing,  but  shall  be  signed  by  the 
party,  &c.  in  the  manner  and  with  the  solemnities  men- 

(a)  3  Aik.  8.  (c)  1  Cruise,  Dig.  192,  4th  ed.  by 

{b)  Tinney  r.  Tinney,  3  Atk.  8 :  White. 

S.  P.,  Charles  v.  Andrews,  9  Mod.  {d)  Moor.  31  :  4  Rep.  4  a. 

152.  [e)  I  Rop.  H.  &  W.  472. 
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tioned  in  it ;  consequently  no  averment  can  be  made,  except 
upon  the  words  contained  in  the  will :  besides,  if  evidence 
were  admissible  to  add  to  the  devise  that  it  was  intended 
for  the  wife's  jointure,  it  would  in  effect  be  passing  her  free- 
hold right  to  dower  by  a  nuncupative  will. 

32.  It  is  further  requisite  that  the  deed  should  not  leave 
the  matter  in  doubt  as  to  what  part  or  proportion  of  the 
dower  the  jointure  was  intended  to  apply,  when  it  was  not 
meant  to  be  in  satisfaction  of  the  whole. 

If,  therefore,  the  settlement  mention  the  provision  to  be 
made  in  lieu  of  part  of  dower  only,  this  will  not  be  a  jointure 
within  the  statute  of  Henry  the  Eighth,  because  it  is  im- 
possible to  ascertain  what  part  or  proportion  of  the  dower 
the  jointure  was  intended  to  satisfy,  (a)  Upon  this  subject, 
we  find  the  following  case  proposed  in  the  fourth  report  (6) : 
If  lands  be  conveyed  to  a  woman  before  marriage  for  part  of 
her  jointure,  and  more  land  is  conveyed  to  her  after  marriage 
for  her  fuU  jointure,  and  in  satisfaction  of  her  whole  dower, 
and  then  the  huisband  dies ;  if  the  widow  waive  the  land 
conveyed  to  her  use  after  her  marriage,  she  shall  have  the 
lands  which  were  conveyed  to  her  before  the  marriage  in 
part  of  her  jointure,  and  also  her  dower  in  the  residue  of  the 
estate ;  because  the  conveyance  in  part  of  jointure  was  no 
bar  to  dower,  from  the  uncertainty  of  the  expression,  and  the 
impracticability  of  its  application. 

33.  But  it  is  presumed  that  the  husband  may,  previously  to 
the  marriage,  purchase  by  a  jointure  his  wife's  dower  in  par- 
ticular parts  of  his  estate,  if  the  lands  are  clearly  ascertained 
in  the  deed ;  for  the  statute  does  not  forbid  this,  but  on  the 
contrary,  virtually  includes  it,  by  giving  the  power  to 
prevent  by  a  jointure  the  wife's  right  to  dower  in  the  whole 
of  his  lands ;  and  the  general  maxim  applies  to  the  case, 
viz.,  Ormie  majus  in  $e  continet  minus. 

34.  Sixthly,  another  requisite  to  a  good  legal  jointure  is, 

(a)  Co.  Litt.  36  * :  4  Rep.  3.  (b)  Page  3. 
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that  it  be  made  to  the  wife  herself,  and  not  to  any  persons  in 
trust  for  her.  It  was  observed  in  the  beginning  of  this 
section,  that  the  reason  for  which  the  statute  of  Henry  the 
Eighth  made  jointures,  settled  on  women  prior  to  their 
marriages  in  lieu  of  dower,  bars  to  that  title  in  the  residue 
of  the  husband's  lands,  was  to  counteract  the  effect  of  the 
same  statute,  in  destroying  the  distinction  between  the 
possession  and  the  use  limited  of  the  estates ;  for  the  conse- 
quence of  that  statute  in  drawing  the  possession  to  the  use 
(to  which  use  dower  did  not  attach  at  the  common  law), 
would  have  been  to  have  given  a  right  of  dower  to  widows 
in  all  the  estates  of  their  husbands  not  comprised  in  their 
jointures  (which  were  generally  settled  to  uses),  unless  the 
act  had  declared  that  jointures  so  made  before  the  marriage 
should  deprive  the  widows  of  dower  in  the  residue  of  the 
lands  of  their  husbands,  (a)  The  act,  therefore,  had  in 
contemplation  such  jointures  only  as  were  limited  to  the 
wife's  use ;  so  that  where  the  use,  instead  of  being  limited  to 
the  wife,  is  limited  to  a  stranger  in  trust  for  her,  the  join- 
ture  so  made  is  not  a  legal  jointure  either  within  the  letter 
or  meaning  of  the  act  of  parliament.  And  although  the 
jointure  be  expressed  to  be  in  satisfaction  of  dower,  and  the 
widow  accepts  it,  yet  neither  of  those  circumstances  will 
give  it  validity  at  law.  (b) 

35.  But  it  seems  that  a  trust  estate,  being  equally  bene- 
ficial  to  the  widow  as  a  legal  estate,  both  in  certainty  of 
duration  and  in  profit,  will  be  considered  in  a  Court  of 
Equity  as  a  good  jointure,  within  the  meaning  and  spirit 
of  the  statute ;  so  that,  if  the  woman  be  of  age  at  the  time 
of  the  marriage,  and  lands  are  vested  in  trustees  prior  to  the 
coverture,  to  pay  to  her  the  rents  of  them  for  life,  or  a  rent- 
charge  out  of  them  from  the  death  of  her  husband  in  satis- 
faction of  her  dower,  that  will  be  a  good  equitable  jointure 
and  bar  her  of  dower,  (c) 

(a)  See  p.  461.  Gorbett  v.  Corbett,   1  Sim.  &  Stu. 

(b)  Co.  Litt  36  b:  I  Atk.  563.         612 ;  5  Russ.  254. 

(c)  Hervey  v,  Her^ey,  1  Atk.  561 : 
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36.  Lastly,  the  jointure  will  be  good,  although  the  lands 
settled  be  not  immediately  derived  firom  the  husband,  but 
from  trustees  or  feoffees,  or  the  jointure  be  made  by  the 
father  or  such  trustees  or  feoffees.  The  letter  of  the  statute 
of  Henry  the  Eighth  merely  extends  to  jointures  made  by 
the  husband;  but  since,  as  before  mentioned,  the  act  has 
received  a  liberal  construction,  jointures  made  upon  married 
women  by  the  ancestors  of  their  husbands,  or  through  the 
medium  of  trustees  for  the  husband,  have  been  considered  to 
be  within  the  meaning  of  the  statute,  (a) 

37.  The  foregoing  remarks  apply  to  the  law  as  it  stood 
before  the  late  dower  act.  (b)  But  that  statute  enables  the 
husband  by  his  declaration  alone  to  bar  his  wife's  dower, 
where  she  has  been  married  on  or  before  Jan.  1,  1834,  and 
therefore  any  provision,  however  infirm,  which  is  declared 
to  be  in  bar  of  dower,  will  no  doubt  be  held  to  be  so.  (c) 

38.  Copyholds  were  not  included  within  the  statute  of 
uses,  and  that  part  of  it  which  relates  to  jointure ;  so  that  a 
jointure  of  such  lands  is  not  at  law  a  bar  to  dower.  The 
reason  of  which  is,  that  an  estate  by  copy  of  court-roll  is 
disadvantageous  to  the  widow,  who  must  pay  a  fine  upon  ad- 
mission, which  she  may  be  unable  to  do,  and  may  thereby 
commit  a  forfeiture :  moreover,  widows  are  not  intitled  to 
dower  by  the  general  law  of  copyholds,  which  affords  an  in- 
ference that  customary  lands  were  not  within  the  contem- 
plation of  the  legislature,  (d) 

39.  And  copyholds  not  being  within  the  statute,  a  jointure 
does  not  bar  the  widow's  right  to  freebench  at  law.  (e) 

(a)  Anon.    Moo.  p.  28,  pi.   91:  (c)  See2Sag.y.&P.221.10thed. 

ib.  93,  pi.  231 :  see  also  Asbton's  (d)  Gilb.  Ten.  182 :  Gladstone  v. 

case,  Djer,  228  a,  pi.  46 :  and  Melles's  Bipley,  cited  2  Eden,  59 :   Walker 

case,  dt.  4  Co.  4.  r.  Walker,  1  Ves.  Sen.  54. 

(^)  3  &  4  W.  4.  c.  105.  {e)  Walker  v.  Walker,  ubi  sup. 
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SECTION  IL 


OF  EQUITABLE  JOINTUREa 


2.  If  before  marriage  toith  tnfe*s 

consent,  goody  though  not 
commencing  from  husbands 
death, 

3.  Term,  annuitg,  copyholdSy  Sfc., 

goodjohUure. 

4.  Vsuaimotleof  settling  jointures. 
6.  Jointure  resting  in  covenant  or 

articles  before  marriage  bind' 
ing. 
6.  Widow  mag  elect  between  dower 
and  equitedfle  Jointure. 


7.  Satisfaction  of  part  of  dower 

where  proportion  uncertain. 

8.  Sule  {is  to  parol  evidence. 

9.  Statement  that  provision  is  in 

lieu  of  dower  not  necessary. 

10.  Vizard  y.  Longdale :  provision 

for  wife's  "  livelihood.^ 

11.  Crouch  y.  Stratum. 

15.  Wife^s    freebench    barred    by 

jointure  expressed  to  be  m  lieu 
of  dower* 

16.  Effect  of  new  dower  act. 


1.  It  may  be  convenient,  in  treating  upon  this  subject,  to 
revert  to  the  requisites  for  a  good  legal  jointure  which  have 
been  before  mentioned,  and  then  to  show  in  what  particulars 
Equity  difers  or  varies  from  the  Law  in  these  respects ;  the 
reader  bearing  in  mind  that  the  authority  of  Courts  of  Law 
for  admitting  collateral  provisions  in  bar  to  the  right  of 
dower  is  founded  upon  a  special  statute,  and  that  the  juris- 
diction of  Courts  of  Equity,  in  these  matters,  existed  before 
that  act,  upon  the  principle  of  enforcing  agreements  entered 
into  between  individuals. 

2.  The  first  requisite,  which,  as  before  noticed,  is  necessary 
to  a  binding  legal  jointure  is,  that  it  be  made  to  commence  in 
possession  or  profit  immediately  from  the  husband's  death,  (a) 
With  this  agrees  the  rule  in  equity,  unless  the  intended  wife 
be  a  party  to  the  deed,  and  by  executing  it  consent  to  accept 
a  mare  uncertain  and  disadvantageous  provision  in  lieu  of 


(a)  SuprH,  p.  436. 
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dower,  for  then  she  will  be  bound  and  absolutely  barred  of 
her  common-law  right.  Accordingly,  Lord  Alvanley,  ad- 
verting to  this  subject  in  Caruthers  v.  Caruthers  (a),  said, 
"  that  if  the  wife  had  been  adult  she  might  have  taken  a 
chance  in  satisfaction  of  her  dower,  acting  with  her  eyes 
open." 

3.  With  respect  to  the  legal  requisite,  that  the  estate  limited 
in  jointure  be  such  an  estate  of  freehold  as  should  continue 
during  the  wife's  life  (6),  no  such  circumstance  will  be  ne- 
cessary in  equity  in  order  to  make  the  jointure  an  absolute 
bar  to  dower,  if  the  intended  wife  be  of  age  and  a  party  to 
the  deed ;  because  as  she  is  able  to  settle  and  dispose  of  all  her 
rights,  she  is  competent  to  extinguish  her  title  to  dower 
upon  any  terms  to  which  she  may  think  proper  to  agree. 
Accordingly,  if  she  accept  of  a  term  for  years  (c),  or  an  an- 
nuity (rf),  or  copyhold  lands  («),  &c.  in  lieu  of  her  dower, 
she  will  be  concluded,  and  barred  of  her  common-law  right. 

4.  Indeed,  the  inconveniences  which  attend  a  limitation  of 
lands  in  jointure  are  so  numerous,  that  it  has  been  the 
general  practice  for  a  long  time  past  to  limit  or  grant  a  rent- 
charge  to  the  intended  wife  during  her  life,  to  begin  at  her 
husband's  death,  with  powers  of  distress  and  entry,  secured 
also  by  a  term  of  years. 

5.  The  jointure  will  be  equally  good  and  binding  upon  the 
husband  and  wife,  and  bar  her  of  dower,  if  it  be  not  abso- 
lutely and  completely  settled  upon  her  by  deed,  but  rest 
merely  in  covenant  or  articles  before  the  marriage,  because 
a  Court  of  Equity  will  decree  a  specific  performance  of  such 
a  covenant  or  articles,  by  directing  a  settlement  which  will 

(a)  4  Bro.  513.  445 :    Gladstone  v.  Riplej,  cited  2 

(b)  Supritj  p.  438.  Eden,  59.    And  a  jointure  will  in 

(c)  Rose  V.  Reynolds,  1  Swan,  equity  bar  the  right  to  freebench, 
446 :  Charles  v.  Andrewes,  9  Mod.  Jordan  v.  Savage,  2  Bac  Ab.  748, 
152.  7th  ed.  Mich.  T.  6  G.  2 ;   2  Eq.  Ca. 

{d)  Vizard  v.  Longden,  dted  2  Ab.  102 :  Walker  v.  Walker,  1  Yes. 
Eden,  66.  Sen.  54 :  Warde  «•  Warde,  AmbL 

(e)  Lacy  v,  Anderson,   1   Swan.     299. 
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have  relation  to  the  period  when  it  ought  to  have  been 
made,  (a) 

6.  That  the  jointure,  in  order  to  be  an  absolute  bar  of 
dower,  ought  to  be  made  before  marriage,  is  equally  a  rule  of 
equity  as  of  law :  and  in  both  jurisdictions,  when  the  pro- 
vision is  a  jointure  after  marriage  within  the  statute  of 
Hen.  8.,  but  waivable  by  the  widow,  she  will  be  obliged  to 
elect  between  such  a  jointure  and  her  dower :  but  if  such 
provision  be  not  a  legal  jointure  within  the  act,  then  the 
law,  as  we  have  seen  (J),  cannot  put  her  to  an  election,  but 
she  will  be  intitled  to  both  the  provision  and  her  dower,  (c) 
Here  the  concordance  between  law  and  equity  ceases;  for 
Courts  of  Equity,  acting  upon  the  intention  of  the  parties 
making  and  accepting  the  provision,  and  upon  the  conscience 
of  the  widow,  oblige  her  to  elect  between  her  dower  and  the 
provision  settled  in  jointure  upon  her,  and  on  this  prin- 
ciple, that  it  would  be  unconscientious  in  her  to  take  a  thing 
itself,  and  also  that  which  is  given  in  lieu  of  it ;  so  that 
whether  the  provision  be  made  before  or  after  the  marriage, 
if  it  be  not  conclusive  against  her  but  voidable  only,  she  will 
not  be  permitted  in  equity  to  take  both  it  and  her  dower, 
but  she  will  be  put  to  her  election  between  them.  This  rule 
is  established  by  a  variety  of  decisions,  which  will  be  adverted 
to  when  the  doctrine  of  election  is  considered. 

7.  It  has  been  noticed  imder  the  fifth  requisite  of  a  legal 
jointure,  that  it  ought  to  be  expressed  in  the  instrument  to 
be  in  satisfaction  of  the  whole  of  the  wife's  dower  (rf),  or  at 
least  of  her  dower  in  lands  particularly  described.  The 
practice  of  a  Court  of  Equity  so  far  agrees  with  the  rules  of 
law,  that  if  it  appear  upon  the  face  of  the  instrument  that 
the  provision  was  only  intended  in  satisfaction  of  part  of  the 
dower,  leaving  the  proportion  in  uncertainty,  and  in  respect 
of  what  lands  dower  was  meant  to  be  barred  by  it,  such 

(a)  3  P.  W.  269.  (c)  Co.  Litt.  36  6. 

lb)  Supra,  p.  442.  (d)  Supr^  p.  442. 
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provision  will  not  bind  the  widow,  but  she  will  be  intitled 
to  dower  upon  giving  up  the  provision,  (a) 

8.  With  respect  to  paxol  averments,  the  rule  of  evidence  is 
the  same  in  equity  as  at  law.  (b) 

9.  But  it  is  not  necessary  that  the  provision  for  the  wife 
should  be  expressly  stated  to  be  in  lieu  or  satisfaction  of 
dower ;  it  will  be  sufficient  if  it  can  be  clearly  collected  firom 
the  contents  of  the  instrument  that  the  provision  was  intended 
to  be  so. 

10.  Thus,  in  Vizard  v.  Longdale  (c),  a  bond  was  given  by 
the  husband,  before  marriage,  for  the  settling  an  annuity  of 
14Z.  upon  his  wife,  for  life,  for  her  livelihood  and  main- 
tenance :  Sir  Joseph  Jekyll  decided  that  the  provision  was 
no  bar  of  dower;  but  Lord  King  reversed  the  decree, 
stating  it  to  be  his  opinion  that  it  was  within  the  equity  of 
the  statute  of  jointures,  and  a  bar  to  dower. 

11.  A  doubt  was  expressed  by  Lord  Rosslyn  of  the 
authority  of  this  case  in  Crouch  v.  Stratton.  {d)  There  the 
husband  covenanted  by  settlement  before  marriage,  that  his 
heirs,  &c.  should,  within  three  months  after  his  decease, 
pay  to  trustees  6000/.,  with  interest  £rom  his  death,  upon 
trust,  in  case  his  wife  should  be  the  survivor,  and  there 
should  be  no  issue  then  living,  &c.,  to  pay  for  her  own  use, 
1500/.,  part  of  that  sum,  with  interest,  and  also  to  pay  to  her 
the  interest  of  the  remainder  during  her  life.  Lord  Rosslyn 
held  that  the  provision  did  not  bar  her  of  dower. 

12.  Mr.  Roper  distinguishes  this  case  from  Vizard  i;. 
Longdale,  and  observes  that  there  was  no  expression  in  the 
settlement  as  in  Vizard  v.  Longdale,  to  show  any  intention 
that  the  provision  was  meant  to  be  a  jointure  in  satisfaction 
of  dower,  (e)     "  But,"  as  Mr.  Jacob  observes  (/ ), "  the  settle- 

(a)  See  the  case  of  Canithers  v.        (rf)  4  Ves.  394. 
Caruthers,  4  Bro.  C.  C.  500.  («)  i  Rop.  H.  &  W.  491. 

{b)  3Atk.8:  see  p.  443,  an^e.  (/)  1  Rop.  R  &  W.  490  n. 

(c)  Stated  3  Atk.  8 ;  1  Ves.  Sen. 
55  ;  and  2  Eden's  Rep.  66. 
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ment  was  expressed  to  be  for  making  some  provision  for  the 
wife  and  her  issue.  In  Walker  v.  Walker  (a),  where  the 
expression  was  similar,  Lord  Hardwicke  said,  *  The  words 
provision  if  she  survive  mean  the  same  as  in  Vizard  v. 
Longdale;  and  the  word  some  makes  no  difference,  for  it 
is  not  said  some  partJ  (b)  " 

13.  It  would  seem  that  at  the  present  day  such  a  pijovision 
as  that  in  Vizard  v.  Longdale  or  Crouch  v.  Stratton  would 
be  held  to  be  meant  to  be  a  jointure  in  bar  of  dower,  (c) 

14.  In  the  late  case  of  Hamilton  v.  Jackson  {d)y  by 
marriage  articles  the  husband  covenanted  that  in  case  he 
should  die  in  the  life  of  his  wife,  without  issue  by  her,  she 
should  be  intitled  to  one-half  of  what  property,  real  or  per- 
sonal, he  should  die  seised  or  possessed  of,  and  that  in  pre- 
ference to  any  creditor  of  his,  or  to  any  deed  or  will  which 
he  might  make  or  execute  in  his  lifetime  contrary  to  the 
true  intent  and  meaning  of  the  articles.  There  being  no 
issue  of  the  marriage,  it  was  held  by  Sir  E.  Sugden,  C,  that 
the  wife  surviving  was  intitled  to  one-half  of  the  real  and 
personal  estate  of  which  her  husband  died  seised  or  possessed, 
but  not  to  dower,  or  to  a  distributive  share  of  the  personalty. 

15.  It  has  been  decided  by  Lord  Hardwicke  that  a  jointure 
expressed  to  be  settled  in  lieu  of  dower,  also  barred  the 
wife's  right  to  freebench.  (e) 

16.  It  must  be  borne  in  mind  that  where  the  widow  has 
been  married  after  January  Ist.,  1834,  as  the  husband  is 
enabled  by  his  declaration  alone  to  bar  his  wife's  dower,  any 
provision,  however  infirm,  which  is  declared  to  be  in  bar  of 
dower,  will  no  doubt  be  held  to  be  so.  (/) 

(a)  1  Yes.  Sen.  54.  {d)  2  Jones  &  Lat.  295. 

(b)  On    this   question,   see    also  {e)  Walker  v.  Walker,     I  Yes. 
Garthshore  v.  Chalie,  10  Yes.  1. 20.  Sen.  54. 

(c)  See  Hamilton  r.  Jackson,  2  (/)  See  p.  446,  ante. 
Jones  &  Lat.  295. 
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SECTION  m. 


OF  JOINTURES   UPON   INFANT& 


2.  Infant  hound  hy  ante-nuptial 

jointure. 

3.  Drury  v.  Drury, 

4.  Whether  in  general  assent  of 

unfe   to   legal  jointure   made 
before  marriage  is  essential, 

5.  Points    decided   in    Drury    y. 

Drury. 

6.  Jointure  on  infant  good  though 

of  property   not  vnthin  sta- 
tute. 
9.  Jointure  of  trust  estate  binding. 


10.  Not  bound  by  uncertain  or  pre- 

carious jointure. 

11.  Caruthers  Y.  Caruthers. 

14.  Effect  where  husbands  title  de- 

fective. 

15.  Whether    competency  essential 

to  equitable  jointure   on  in' 
fant. 

16.  Mr.  Jacobus  opinion. 

n.  Assent  of  parents  or  guardians 
on  infant  not  indispensaUe, 
.  sembU. 


1.  It  was  for  a  considerable  period  a  question  involved  in 
uncertainty,  whether  a  jointure  made  by  the  husband  before 
marriage  upon  his  intended  wife,  then  an  infant,  was  a  good 
legal  jointure  under  the  statute  of  Henry  8,  so  as  to  bind  her. 
The  act  is  expressed  in  general  terms,  "  every  woman  married 
having  a  jointure  made  shall  not  claim  title  to  any  dower,"  and 
it  contains  no  exception  in  favor  of  infants.  Since,  therefore, 
the  words  of  the  statute  were  sufficiently  comprehensive  to 
include  women  under  age,  and  there  were  many  settlements 
in  jointure  upon  women  who  were  infants  at  the  period  when 
the  act  was  passed,  and  no  exception  was  made  of  infancy ; 
it  was  contended  that  they  were  expressly  bound,  and  were 
intended  to  be  so  by  the  statute.  On  the  other  hand,  it 
was  argued  that  so  remarkable  an  alteration  in  the  law  as 
the  deprivation  of  an  infant  of  her  legal  title  by  acceptance 
of  a  jointure,  would  have  been  more  clearly  expressed  if  it 
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had  been  intended  by  the  act,  and  some  protection  of  her 
interest  would  have  been  secured  by  it. 

2.  The  doubt,  however,  has  been  removed  by  the  highest 
court  in  the  kingdom,  which  has  decided  that  women  mar- 
rying under  age  may  be  barred  of  dower  by  a  jointure  made 
previously  to  their  marriages  by  their  intended  husbands, 
and  consequently  that  such  provisions  are  within  the  opera- 
tion and  effect  of  the  statute. 

3.  The  decision  alluded  to  is  Drury  v.  Drury.  (a)  There, 
by  settlement,  or  articles  made  previously  to  marriage,  it  was 
agreed  that  the  husband  should  receive  all  the  personal  estate 
of  his  intended  wife,  then  an  infant,  and  that  she  should  have 
a  net  annuity  of  600/.  during  her  life  for  and  in  the  name  of 
her  jointure,  and  in  full  satisfaction  and  bar  of  her  dower  or 
thirds  in  any  lands,  &c.  which  her  intended  husband  then 
was  or  should  during  the  marriage  become  seised  of  an  estate 
of  inheritance,  and  in  full  satisfaction  of  her  share  in 
his  personal  estate  under  the  statute  of  distribution.  The 
husband  covenanted  that  his  heirs,  &c.  should  pay  the 
annuity  half-yearly.  There  were  some  real  estates  of  the 
wife,  which  her  husband  covenanted  and  she  agreed  to  settle 
so  as  to  give  him  the  reversion  in  fee ;  but  there  was  no 
decision  upon  the  validity  of  that  transaction.  To  this  deed 
the  wife  was  a  party,  and  she  executed  it  in  the  presence  of 
her  guardian,  and  with  whose  consent  the  marriage  was 
solemnized.  Her  portion  or  fortune  at  that  time  was  2000/. 
The  rental  of  her  husband's  real  estate  at  his  death  was 
2600Z.  and  his  personal  estate  amounted  to  60,000/.  The 
wife  became  his  administratrix,  and  insisted,  that  since  she 
was  an  infant  when  her  jointure  was  made  and  at  the  time 
of  her  marriage,  she  was  not  bound  by  it ;  she  therefore 
cliumed  her  dower,  and  also  her  third  part  of  the  personal 

(a)  3  Bra  Pari.  Ca.  Oct  Ed.  p.  overruled  Gray  v.  WiUis,  9  Vin.  Ab. 
492;  2  Eden, 60;  WUmofs  Opinions,  249,  pi.  18 ;  Wilmot's  Opinions,  223. 
177  ;  4  Bro.  C.  C.  506  n.   This  case 
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estate  under  the  statute  of  distribution.  The  children  of  her 
husband  commenced  a  suit  in  Chancery  against  her,  praying 
the  usual  accounts  of  her  husband's  real  and  personal  estates, 
and  that  they  might  be  secured  and  improved  for  their 
benefits,  they  being  infants ;  and  that  the  widow's  jointure 
of  600Z.  might  be  secured  to  her.  She  set  up  such  claim  in 
her  answer  as  above  mentioned,  waived  her  jointure,  and 
insisted  upon  her  dower  and  distributive  share.  The  cause 
was  heard  before  Lord  Henley  (afterwards  Lord  Northington), 
who  decided  in  favour  of  the  widow*s  claims.  From  this 
decree  the  children  appealed  to  the  House  of  Lords,  which 
reversed  it,  after  hearing  the  opinion  of  the  Judges  serioHm 
on  the  legal  question,  whether  an  infant  was  bound  by  a 
jointure. 

4.  Mr.  Jacob  observes  (a),  "  Upon  this  point  the  judges 
were  divided.  Three  were  of  opinion  (with  Lord  North- 
ington) that  a  jointure  settled  on  an  infant  did  not  bar  her 
right  of  dower ;  four  of  the  judges  supported  the  contrary 
opinion,  which  was  adopted  by  Lord  Hardwicke  and  Lord 
Mansfield,  and  confirmed  the  judgment  of  the  House  of  Lords. 

'^  The  argument  on  this  point  ultimately  depended,  in  a 
great  measure,  upon  the  question  whether  the  agreement  of 
the  wife  to  a  legal  jointure  made  before  marriage  was  necessary 
to  make  it  binding  upon  her,  under  the  statute.  It  is  not 
required  that  the  wife  should  concur  in  the  settlement  by 
which  the  jointure  is  made  (6),  and  it  is  not  in  terms  required 
that  she  should  assent  to  it.  But  from  the  provisions  of  the 
statute  as  to  settlements  made  after  marriage,  it  is  clear  that 
it  was  not  intended  to  enable  the  husband  by  his  own  act  to 
impose  on  the  wife  in  lieu  of  her  dower  any  jointure  which 
he  might  think  fit.  The  legislature  seems  to  have  assumed 
that  all  ante-nuptial  jointures  must  be  settled  by  agreement 
of  the  parties ;  and  there  seems  some  reason  for  contending, 

(a)  1  Rop.  H.  &  W.  477  n.  (6)  See  1  Cruiae  Dig.  228. 
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that  withoat  such  agreement  the  jointure  would  not  in 
strictness  be  within  the  act,  as  by  the  common  law  the  estate 
conveyed  to  the  wife  by  way  of  jointure  would  not  be 
effectually  vested  in  her  without  an  actual  or  presumed  ac- 
ceptance on  her  part.  If  it  was  made  with  her  privity,  her 
marrying  with  notice  of  it  would  of  course  be  an  acceptance 
of  the  settlement,  and  conclusive  evidence  of  her  agreeing  to 
it.  (a)  But  if  it  was  made  without  her  privity,  she  had  the 
power  of  disagreeing  to  the  estate  conveyed  to  her,  as  soon 
as  she  became  sui  juria^  and  was  apprised  of  the  fact.  Her 
disagreement  would  render  the  conveyance  void,  and  it  would 
seem  that  a  jointure  thus  prevented  from  taking  effect  would 
not  bar  her  right  of  dower  under  the  statute.  It  was,  how- 
ever, determined  that  a  legal  jointure  was  to  be  considered, 
not  as  a  compensation  for  dower  agreed  for  by  the  wife,  but 
merely  as  a  provision  conferred  upon  her,  and  that  it  was  not 
founded  on  any  idea  of  contract ;  and  hence  it  followed  that 
in  the  case  of  the  wife  being  an  infant,  no  objection  arose  from 
her  incapacity  to  contract,  {b) 

"  Mr.  Justice  Wilmot,  in  his  judgment,  entered  fully  into 
the  discussion  of  this  question.  He  observed,  that  the  bar 
to  the  right  of  dower  did  not  arise  from  the  agreement  of  the 
woman  to  a  jointure  made  before  marriage,  but  from  the 
energy  and  force  of  the  Act  of  Parliament  substantiating  the 
settlement  against  her  for  his  particular  purpose,  (c)  He 
thought  that  the  meaning  of  the  legislature  with  respect  to 
women  then  married  was,  that  those  who  had  settlements 
made  before  their  marriages  should  acquiesce  under  those 
settlements,  and  abide  by  the  provisions  thereby  made  for 
them,  whether  they  were  great  or  small,  adequate  or  inade- 
qaate,  whether  they  had  been  made  by  the  agreement  of 
themselves  or  their  friends,  or  had  been  the  mere  spontaneous 


(a)  Estcourt  v.  Estcourt,  1  Cox,         {b)  See  2  Eden,  62,  72. 
20.  (r)  Wilmot's  OpinionB,  p.  194. 
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act  of  the  husbaDd  or  his  ancestors,  (a)  The  objection  that 
the  husband  might  before  marriage  settle  an  inadequate 
jointure  on  the  wife  without  her  assent  or  knowledge  for  the 
purpose  of  depriving  her  of  dower,  did  not,  as  he  observed, 
apply  to  cases  of  jointures  made  before  the  statute,  as  a  fraud 
of  that  description  could  not  then  have  been  contemplated. 
But  in  cases  subsequent  to  the  statute,  he  thought  that  such 
jointures  would  be  void  on  the  ground  of  fraud,  that  the  fraud 
might  be  pleaded  at  law,  and  that  the  fairness  and  com- 
petency would  be  a  question  to  be  decided  by  a  jury,  taking 
into  consideration  all  the  circumstances  of  the  transaction. 
*A  pocket  jointure,'  he  added,  *made  upon  a  woman, 
without  her  privity,  or  upon  an  infant  with  her  privity, 
but  without  the  interposition  of  parents  or  guardian,  would 
be  such  an  evidence  of  fraud  as  would  be  sufficient  to 
condemn  it.' 

^^  In  another  case  Lord  Hardwicke  suggested  that  Equity 
might  relieve  against  a  jointure  merely  illusory.  (A)" 

5.  According  to  Mr.  Roper  (c),  the  points  decided  in  the 
above  case  appear  to  be  as  follow :  —  1.  That  a  jointure  settled 
upon  a  female  infant  prior  to  marriage,  attended  with  all  the 
circumstances  considered  to  be  requisite  by  the  statute  to 
render  jointures  in  general  valid,  will  be  obligatory  upon  her 
and  bar  her  of  dower.  2.  That  a  covenant  to  make  a  jointure 
which  would  be  good  at  law  if  it  had  been  actually  settled, 
will  have  the  same  effect  in  equity.  3.  That  it  is  not  neces- 
sary that  the  jointure  should  be  of  real  estates,  as  the  literal 
construction  of  the  statute  requires,  if  from  the  terms  of  the 
instrument  the  heir  is  bound,  and  the  widow  may  have  the 
thing  settled  or  agreed  to  be  so  secured  out  of  lands,  as  in 
the  present  case  the  widow  might  have  had  the  whole  of  the 
annuity  secured  out  of  part  of  her  husband's  real  estates. 

(o)  Page  202.  (c)  1  Rop.  H.  &  W.  479. 

(b)  3  Atk.  612 :   see  also  Daly  r. 
Lynch,  3  Bro.  P.  C.  478,  ed.  Toml. 
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And  4.  That  the  jointure  may  bar  not  only  her  dower,  but 
also  her  distributive  share  in  her  husband's  personal  estate 
under  the  statute  of  distribution ;  and  that  although  the  dis- 
proportion between  the  value  of  her  dower,  distributive  share, 
and  the  jointure  be  very  great,  still  such  jointure  will  be 
good,  and  bar  her  of  those  rights,  (a) 

6.  But  as  to  the  third  point  Mr.  Jacob  observes  (ft) :  "  From 
the  judgment  of  Lord  Hardwicke,  as  given  in  Mr.  Eden's 
report  of  Drury  v.  Drury,  it  appears  that  the  case  was  de- 
cided on  a  more  extensive  principle  than  that  stated  by 
Mr.  Roper.  Lord  Hardwicke  considered,  that  though  the 
statute  spoke  only  of  jointures  out  of  freehold  estates,  yet 
that  a  fair  and  certain  provision  out  of  any  other  species  of 
property  would  be  a  good  equitable  jointure,  and  conse- 
quently  a  bar  of  dower.  At  the  date  of  the  statute,  freehold 
estate  in  land  was  the  kind  of  property  chiefly  regarded,  and 
the  statute,  therefore,  applied  to  that  only.  But  many  other 
species  of  property  had  since  grown  up,  by  new  improvements, 
commerce,  and  from  the  funds.  Equity  had  therefore  held, 
that  when  such  provisions  had  been  made  before  marriage 
out  of  any  of  these^  the  wife  should  be  bound :  and  he  in- 
stanced particularly  settlements  of  trust  estates,  copyholds, 
and  money  in  the  funds.  And  he  held  that  such  provisions 
when  settled  on  infants  with  the  consent  of  parents  or  guar- 
dians were  equally  binding  as  when  settled  on  adults,  (c) 
The  cases  of  Jordan  v.  Savage  and  Williams  v.  Chitty  (d) 
fall  within  these  principles." 

7.  In  Jordan  v.  Savage,  the  husband  was  seised  of  copy- 
holds, and  by  the  custom  of  the  manor  the  first  wife  of 
a  tenant  was  intitled  to  freebench  in  all  her  husband's  lands 
of  which  he  was  seised  during  the  coverture.     The  husband 


(a)  On  these  points  see  also  Her-  (b)  1  Bop.  H.  &  W.  479  n. 

Tcj  V.  Ashlej,  3  Atk.  612 :  and  Yl-  (c)  2  Eden,  66, 66. 

zard  V.  Longden,  2  Eden,  66 :  Boyn-  {d)  3  Ves.  545 — 651. 
ton  V.  Bojnton,  1  Bro.  C.  C.  445. 
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in  the  present  instance,  in  consideration  of  a  marriage  and 
marriage  portion,  covenanted  with  trustees  to  settle  within 
two  months  after  the  marriage  a  part  of  his  lands  to  the  use 
of  himself  and  his  wife  for  their  lives,  with  remainders  over. 
It  was  declared  that  the  lands  so  settled  on  his  wife  (who 
was  an  infant)  should  be  in  lieu  of  her  customaiy  estate. 
And  the  determination  was,  that  she  was  bound  by  this 
jointure,  although  she  was  under  age  when  it  was  made,  and 
no  party  to  the  deed,  and  consequently  excluded  from  her 
freebench. 

8.  In  Williams  t;.  Chitty,  A  and  B  being  each  possessed  of 
a  leasehold  house,  by  settlement  made  before  their  marriage 
assigned  both  of  the  houses  to  trustees,  in  trust  for  A  for 
life,  and  from  his  death  in  trust  for  B,  his  intended  wife,  for 
life,  and  then  an  infant.  By  the  same  deed  it  was  declared 
that  1500/.  3  per  cents,  which  A  had  purchased  with  his  own 
money,  and  part  of  B's  portion,  and  which  had  been  trans- 
ferred to  the  trustees,  should  be  in  trust  for  A  and  B  during 
their  lives,  and  the  life  of  the  survivor,  &c. ;  and  it  was  also 
declared  that  the  provision  made  for  B  should  be  in  full  of 
her  jointure,  and  in  bar  of  dower.  A  died  seised  of  estates 
of  inheritance  of  the  annual  value  of  1000/.  and  upwards,  and 
the  yearly  amount  of  the  jointure  was  1522.  B  claimed  her 
dower  and  freebench  upon  the  principle  that  she  was  not 
bound  by  her  jointure,  since  she  was  under  the  disability  of 
infancy  when  it  was  'made.  The  Master  to  whom  the  cause 
stood  referred  thought  and  reported  differently,  and  upon 
evidence  of  reputation  he  stated  that  B  was  an  infant  at  the 
time  of  her  marriage.  And  Lord  Rosslyn  thought  that  the 
evidence  was  sufficient  to  prove  the  in£Etncy,  and  disallowed 
B's  exception  to  the  report,  thereby  decreeing  that  she  was 
barred  by  the  jointure. 

9.  It  appears  to  be  a  necessary  inference  from  the  case  of 
Drury  v.  Drury  (a),  that  if  the  jointure  be  made  of  freehold 

(a)  Antey  p.  453. 
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estates,  in  trust  for  the  infant,  it  will  be  a  good  equitable 
bar,  although  not  a  legal  jointure. 

10.  An  infant  will  not  be  bound  by  a  jointure  if  her  in- 
terest in  the  property  settled,  or  the  amount  of  the  property 
itself,  be  uncertain  or  precarious. 

Thus,  it  has  been  decided  by  Lord  Alvanley,  that  the 
in&nt  was  not  bound  by  a  jointure  from  the  uncertainty  of 
its  taking  effect  upon  the  death  of  her  husband  (a  re- 
quisite which  has  been  before  considered)  (a),  as  also  pro- 
bably upon  the  uncertainty  of  the  provision  itself,  (which 
has  also  been  considered  under  the  fifth  requisite  necessary 
to  a  legal  jointure),  (b) 

11.  The  case  in  which  this  decision  was  made  was  Caru- 
thers  V.  Caruthers  (c),  where  the  husband  previously  to  the 
marriage  with  his  wife,  then  an  infant  of  the  age  of  seventeen 
years,  settled  an  estate  (which  was  in  the  possession  of  the 
mother)  on  the  mother  for  life,  remainder  to  himself  for  life, 
lemainder  to  his  intended  wife  for  life,  if  she  survived  him 
and  his  mother,  as  part  of  the  jointure  and  provision  intended 
to  be  made  and  secured  for  her,  and  in  lieu,  bar,  recompense, 
and  full  satisfaction  of  all  demands  or  thirds,  at  common 
law,  or  by  custom  or  otherwise,  of  all  the  messuages,  &c.  of 
which  the  husband  might  be  seised  during  the  marriage. 
The  wife's  father  was  a  party  to  this  settlement.  No  notice 
was  taken  in  the  settlement  of  what  was  to  be  the  other 
part  of  the  jointure ;  but  before  the  marriage,  the  husband's 
uncle  surrendered  a  copyhold  estate,  which  was  recited  to 
have  been  made  for  making  some  frirther  provision  for  the 
marriage,  the  uses  of  which  surrender  were  limited  to  the 
uncle  for  life,  remainder  to  the  husband  for  life,  remainder 
to  the  wife  for  life,  if  she  so  long  continued  a  widow ;  but  it 
was  not  stated  to  be  in  lieu  or  bar  of  dower,  which  was  ne- 
cessary, (d)      The  husband's  uncle   died  before  him:    his 

(a)  Suprdj  p.  436.  (d)  Ante,  p.  442. ;  the  provision 

(b)  Supra,  p.  444.  was  also  objectionable  as  being  of  a 
{c)  4  Bro.  C.  C.  oOO.                          copyhold  estate,  a  jointure  of  which 
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mother  survived  him.  The  question  was  whether  the  widow 
was  bound  by  those  provisions  as  a  jointure  ?  And  Lord 
Alvanley  decided  in  the  negative. 

12.  In  this  case  it  was  admitted  that  the  jointure  was  not 
good  at  law,  and  Lord  Alvanley  held  that,  as  it  only  gave 
to  the  infant  an  uncertain  and  precarious  provision,  part  of 
which  she  might  never  live  to  enjoy,  it  could  not  be  established 
against  her  in  equity  as  an  agreement.  He  thought  that 
Drury  v.  Drury  did  not  mean  to  decide  that  the  guardian 
could  bind  the  infant  to  accept  an  uncertain  provision,  for  in 
that  case  the  wife  had  a  provision  as  certain  as  her  dower ; 
and  the  Court  could  not  perform  such  an  agreement,  without 
seeing  that  it  was  reasonable. 

13.  Li  Smith  v.  Smith  (a),  the  settlement  made  on  the 
marriage  of  a  female  infant  provided  that  on  the  husband's 
death  his  personal  estate  should  be  distributed  according  to 
the  custom  of  London ;  and  that,  in  case  of  his  purchasing 
lands,  the  wife  should,  if  she  survived,  have  the  same  share 
of  the  lands  as  of  the  personal  estate,  and  this  was  declared 
to  be  in  lieu  of  dower  and  thirds.  The  husband  afterwards 
became  bankrupt.  It  was  held  that  the  wife's  right  to  dower 
was  not  barred  by  the  settlement. 

14.  But  it  seems,  as  Mr.  Jacob  notices  (&),  that  a  jointure 
on  an  infant  is  not  void,  though  the  enjoyment  of  it  may  be 
uncertain,  by  reason  of  the  husband's  title  to  the  settled 
property  being  defective.  If  the  defect  be  cured,  she  will  be 
bound  to  accept  the  jointure  in  lieu  of  dower.  If,  on  the 
other  hand,  the  jointure  fails,  she  will  be  intitled  to  recover 
the  amount  out  of  the  estates  of  which  she  is  dowable,  as 
in  other  cases  where  a  jointress  is  evicted,  (c) 

15.  As  to  whether  competency  in  point  of  amount  is 
essential  to  an  equitable  jointure,  Mr.  Roper  remarks  (d)^ 

description  of  property  is  not  at  law  (c)  Corbet  v.  Corbet,   1  Sim.  & 

a  bar  to  dower :  see  p.  446.  ante,  Stu.  612. 

(a)  5  Ves.  189.  (rf)  1  Rop.  H.  &  W.  485. 

{b)  1  Rop.  H.  &  W.  482. 
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"  From  dicta  in  some  cases  it  has  been  inferred,  that  jointures 
in  equity  upon  infants,  although  not  within  the  statute, 
would  be  binding  if  such  provisions  were  competent,  (a) 
But  what  shall  or  shall  not  be  so  considered,  is  so  vague  and 
uncertain,  as,  it  would  seem,  to  afford  no  sufficient  data  to 
induce  a  Court  of  Equity  to  interpose  and  compel  a  person 
to  abandon  a  legal  ascertained  right  in  consideration  of  a 
provision  at  the  time  deemed  to  be  competent,  but  which 
may  happen  in  the  result  to  prove  far  below  the  value  of  the 
legal  title  in  lieu  of  which  it  was  substituted,  as  seems  to 
have  happened  in  the  above  case  of  Williams  v.  Chitty.  (b) 
The  inconvenience  that  would  attend  this  doctrine  appears 
to  have  presented  itself  to  the  mind  of  Lord  Thurlowe  in 
Dumford  v.  Lane  (c),  when  he  said,  he  thought  that  the 
Court  should  not  go  into  the  competence  of  the  settlement. 
And  this  case  appears  to  have  been  approved  of  by  Lord 
Eldon,  in  Milner  v.  Lord  Harewood."  (d) 

16.  But  Mr.  Jacob  observes  upon  this  point  («),  "  The 
rule  established  by  Drury  v.  Drury,  and  the  other  cases 
referred  to  above,  appears  to  be,  that  a  female  infant  may  be 
barred  of  dower  by  an  ante-nuptial  settlement  of  any  species 
of  property,  made  with  the  assent  of  her  parents  or  guardians, 
if  the  provision  secured  to  her  be  reasonably  certain  and 
competent. 

"  There  has  not,  indeed,  been  any  express  decision  that  com- 
petency in  point  of  amoimt  is  essential  to  an  equitable  join- 
ture on  an  infant,  but  it  appears  to  be  a  necessary  consequence 
from  the  reasoning  in  Drury  v.  Drury  and  Caruthers  v. 
Caruthers,  and  from  the  general  expressions,  that  the  agree- 
ment will  not  be  binding  in  equity  on  the  infant  unless  it  be 
reasonable.  (/)  If  the  jointure  be  so  scanty  as  to  be  merely 
illusory,  it  seems  to  be  clear  that  it  will  not  be  established : 

(a)  Caunel  v.  Buckle,  2  P.  W.        (d)  18  Yea.  275. 

244 :  Hervey  v.  Ashley,  3  Atk.  612.         (e)  1  Rop.  H.  &  W.  486  n. 

(b)  Ante,  p.  458.  (/)  4  Bro.  C.  C.  513  :  see  1  Bro. 
{c)  lBro.C.C.116                          C.C.  153. 
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on  the  other  hand,  it  was  decided  in  Drury  v.  Drury,  that  it  is 
not  necessary  that  it  should  be  equal  in  value  to  the  dower ; 
and  it  seems  to  be  sufficient,  if  the  provision  be  one  which 
it  was  fair  and  prudent  for  the  parent  or  guardian  to  assent 
to.  It  must  be  admitted,  however,  that  the  rule  by  which 
the  validity  of  such  agreements  depends  upon  their  being 
reasonable,  leaves  room  for  many  questions,  for  the  decision 
of  which  the  cases  do  not  furnish  any  certain  criterion." 

17.  Upon  the  necessity  of  the  assent  of  parents  or  guardians, 
Mr.  Jacob  remarks  (a),  ^^  Though  the  assent  of  parents  or 
guardians  is  generally  mentioned  as  material  to  the  validity 
of  a  jointure  on  an  infant,  it  does  not  seem  to  be  in  all 
cases  indispensable.  With  respect  to  legal  jointures,  as  they 
are,  according  to  Drury  v.  Drury,  binding  independently  of 
contract,  when  fairly  made  and  conformable  to  the  statute, 
the  assent  of  parents  or  guardians  is  material  only  for  the 
purpose  of  obviating  any  suspicion  of  fraud,  and  of  evidencing 
the  fairness  of  the  transaction.  It  seems  to  follow  that  their 
assent  is  not  necessary,  if  the  faimess  of  the  transaction 
appears  from  other  circumstances,  and  the  jointure  be  in 
other  respects  free  from  legal  objections.  Probably  the 
analogy  would  be  followed  with  respect  to  equitable  jointures, 
at  least  where  the  want  of  the  concurrence  of  a  parent  or 
guardian  is  reasonably  accounted  for,  as  in  case  of  thdr 
being  dead  or  absent,  or  where,  as  in  Williams  v.  Chitty, 
the  settlement  is  made  on  the  supposition  of  the  wife  being 
of  age  at  the  time.  (6) 

18.  The  preceding  observations  are  only  important  in 
respect  of  jointures  upon  infants  who  have  been  married  on 
or  before  January  1st,  1834.  For  as  a  man  can  now  by  his 
declaration  alone  bar  his  wife's  right  to  dower  where  she  has 
been  married  after  that  period,  any  provision,  however  infirm 

(a)  1  Hop.  H.  &  W.  486  n. ;  but         (b)  For  farther   infonnataoD  on 

seetheremarksof  Sir  J.Leach,  M.R.,  the  subject  of  marriage  settlements 

in  Simson  v.  Jones,  2  Buss.  &  M.  on  infants,  the  reader  is  referred  to 

377.  the  second  book  of  this  treatise. 
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and  although  the  wife  is  an  infant,  which  is  dechired  to  be  in 
bar  of  dower,  will  no  doubt  be  held  to  be  so.  (a) 


SECTION  IV. 


OF  THE  WIDOWS  INTEREST  IN  HER  EStATE  IN  JOINTURE. 


1.  IntUled  to  emblements. 

2.  May  grant  leases* 

3.  JRegrant  copyholds. 

4.  And  redeem  prior  incumbrances. 

5.  Subject  to  incumbrances  affect' 

ing  estate  at  Hme  of  settlement. 

6.  Interest  upon  arrears  qf  join^ 

ture. 

7.  Not  obliged  to  discover  deed  of 

jointure  tiU  her  title  confirmed. 
9.   Wifi^s  fine  under  old  law  barred 

her  jointure. 
10.  But  where  jointure  after  mar^ 
riagcy  she  might  disagree  and 
elect  to  take  dower. 


11.  Where  jointure  estate  merely 

charged^  entitled  to  be  exone- 
rated. 

12.  Effect  of  wif define  in  equity. 

15.  Jointure  barred   by  husbands 

fine  with  proclamations. 

16.  No  act  of  wife  in  pais  will  have 

that  effect. 

17.  Jointure  forfeited  by  waste. 

19.  By  tortious  alienation. 

20.  Not  by  elopement  or  adultery. 

21.  Nor    by    husbancTs  felony  or 

treason. 

22.  Alienation  if  lands  settled  ex 

proTisione  viri. 


1.  Like  tenant  in  dower,  the  jointress  is  intitled  to  emble- 
ments, which  will  either  pass  by  her  will,  or  belong  to  her 
executor  or  administrator ;  but  in  the  following  respect  they 
diflFer,  viz.  the  jointress  will  not  be  intitled  to  the  emble- 
ments upon  the  lands  at  her  husband's  death,  because  a 
jointure  is  not,  as  dower  is,  a  continuation  of  the  husband's 

estate,  {b) 

2.  As  incident  to  her  estate  for  life,  the  jointress  may 
grant  leases  for  years,  or  a  lease  for  her  own  life  of  the 

s^ettled  estate. 

3.  And  when  the  jointure  is  of  a  manor,  as  she  is  domina 


(a)  See  2  Sug.  V.  &  P.  221,  10th        (b)  Fisher  v.  Forbes,  9  Vin.  Abr. 
ed.  373,  pi.  82. 
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pro  tempore^  she  may  regrant  copyholds  according  to  the 
custom,  (a) 

4.  The  interest  which  the  jointress  has  in  the  settled  lands, 
enables  her,  in  like  manner  as  a  dowress,  to  redeem  incum- 
brances made  prior  to  the  commencement  of  her  title,  and  to 
hold  the  estate  until  she  be  reimbursed.  (6) 

5.  With  respect  to  incumbrances,  it  is  to  be  observed  that 
the  jointress  claiming  her  estate  under  her  husband  takes  it 
subject  to  all  charges  to  which  it  was  liable  in  his  hands  at 
the  time  the  settlement  was  made,  (c) 

6.  With  respect  to  the  wife's  title  to  interest  upon  the 
arrears  of  her  jointure,  that  subject  has  been  already  dis- 
cussed, {d) 

7.  The  law  so  far  protects  the  interest  of  the  jointress, 
that  she  will  not  be  obliged  to  discover  the  contents  of  the 
deed  under  which  her  estate  in  jointure  is  secured,  until  her 
title  be  actually  confirmed  by  decree ;  so  that  the  mere  offer 
of  confirmation  will  not  be  sufficient  to  obtain  either  such 
discovery,  or  the  production  of  the  instrument. 

8.  Thus,  in  Leech  v.  Trollop  (^),  Lord  Hardwicke  said,  he 
did  not  take  it  to  be  the  practice  of  the  Court  of  Chancery, 
that  upon  an  offer  to  confirm  a  widow's  jointure,  the  plaintiff 
was  intitled  to  have  the  discovery  by  the  answer  upon  that 
offer,  but  by  the  decree ;  "  for  suppose,"  said  his  Lordship, 
"  that  the  plaintiff  claimed  to  be  tenant  in  tail,  and  offered  to 
confirm  the  jointure  upon  discovery  of  the  deed,  and  died, 
his  issue  in  tail  would  not  be  bound  by  that  offer ;  the  act 
must,  therefore,  be  first  done,  and  not  the  discovery  had  by 
the  answer  upon  that  offer." 

9.  The  old  law  allowed  to  the  wife  during  the  marriage 

(a)  Seean^e,  p.391.  C.   C.    493:    Forrest^   2:    3    Atk. 

(6)  See    p.  344.  ante:  see  also  579. 

2  Ventr.  343 :    Carpenter  v.  Car-  {e)  2  Ves.  Sen.  662  i  see  also  1 

penter,  1  Vern.  440.  Ves.  Jun.  76 :  and  Towers  r.  Davys, 

(c)  Groddard  v.  Complini  1  Chan.  1  Yem.  479 :  Petre  v.  Petre,  3  AdL 

Ca.  119.  5]  1 :  Senhouse  v.  Earl,  2  Yes.  Sen. 

{d)  Suprhy  p.  42S,  and  see  3  Bro.  450. 
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the  power  either  to  pass  and  bar  the  whole  interest  in  the 
lands  settled  upon  her  in  jointure  for  her  life,  or  to  charge 
them  in  favour  of  her  husband,  by  concurring  with  him  in  a 
fine. 

10.  Where  the  conveyance  in  which  she  concurred  was  ab- 
solute, the  following  distinction  was  made  in  regard  to  the 
consequences  of  the  transaction.  If  the  jointure  had  been 
made  before  the  marriage,  and  she  joined  in  such  a  fine,  she 
extinguished  her  interest  in  the  lands  in  jointure,  and  was 
precluded  from  her  title  to  dower  in  the  residue  of  her  hus- 
band's freehold  estates ;  because  that  title  was  barred  by  the 
jointure,  and  the  latter  was  extinguished  by  the  fine ;  she 
could  not,  therefore,  claim  either  of  them,  (a)  But  if  the 
jointure  had  been  made  after  the  marriage,  and  the  wife  joined 
in  such  a  fine,  although  she  was  barred  of  her  jointure, 
she  might  nevertheless  claim  her  dower  out  of  the  other  free- 
hold lands  of  her  husband ;  for  the  estate  in  jointure  being 
in  this  case  but  a  conditional  bar  of  dower,  viz.  upon  the 
wife's  consenting  to  it  after  her  husband's  death,  as  it  before 
appears  (&),  she  might,  notwithstanding  the  fine,  disagree  to 
the  jointure,  and  elect  to  take  her  dower,  (c) 

11.  For  the  same  reasons,  if  the  transaction  operated 
merely  as  a  charge  upon  the  estate  in  jointure  for  the  hus- 
band's  benefit,  and  the  settlement  were  made  before  the  mar- 
riage, by  which  the  widow  was  deprived  of  her  election  be- 
tween  jointure  and  dower,  she  would  be  intitled  to  have  the 
lands  exonerated  out  of  her  husband's  assets,  as  it  has  been 
before  shown,  (d)  But  if  the  jointure  had  been  made  after 
the  marriage,  then  she  might  evade  the  incumbrance,  by 
waiving  such  settlement  and  electing  to  take  her  dower,  (e) 

12.  But  although  the  concurrence  of  a  jointress  in  a  fine 
will  in  general  bar  all  her  right  and  interest  in  and  out  of  the 

(a)  Co.  Litt  366.  (d)  See  chap.  16.  supra. 

(b)  See  suprdy  p.  440.  (c)   Vide  supret,  p.  440.  et  seq, 

(c)  Djer,  ZSSbi    1  BuUtr.  173: 
1  Leon.  285. 
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settled  estate  (a),  yet  it  might  not  have  that  effect  in  equity, 
for  if  it  appeared  to  have  been  the  intention  of  the  husband 
and  wife  that  her  jointure  or  interest  in  the  lands  should  not 
be  affected  by  the  fine,  then  as  against  him,  and  also  against 
the  conusee,  if  he  had  notice  of  such  intention,  the  wife's  join- 
ture or  interest  was  not  in  equity  prejudiced  by  such  fine. 

13.  Thus,  in  an  early  case,  a  jointure  was  settled  upon  a 
woman  issuing  out  of  some  houses  in  London,  which  were 
burnt  down :  she  joined  her  husband  in  a  fine  of  them  to 
create  a  long  term  for  raising  money  to  rebuild  them :  and  it 
was  adjudged  that  she  should  have  her  jointure  out  of  the 
reserved  rent  of  the  houses,  and  that  the  fine  did  not  affect 
it.  (b)  The  Court  there  held,  that  as  the  fine  was  levied  for 
a  particu^r  purpose,  viz.  to  raise  the  term,  it  should  enure 
to  none  else ;  and  that  the  rent  should  not  be  subject  to  the 
husband's  debts  or  charges  since  the  jointure  was  made,  (c) 

14.  In  Solly  v.  Whitfield  (rf),  the  wife's  jointure  was  an 
annuity  of  50L  issuing  out  of  particular  lands.  She  and  her 
husband  levied  a  fine  of  those  lands  to  a  mortgagee,  who 
had  notice  of  the  annuity,  it  being  excepted  in  the  mortgage. 
The  Court  decreed  that  the  annuity  was  not  extinguished 
by  the  fine,  because  it  appeared  that  it  was  not  the  intention 
of  the  parties  to  destroy  it. 

15.  If  the  husband  alone  had  under  the  old  law  levied  a 
fine  with  proclamations  of  the  settled  lands,  and  the  widow 
did  not  within  five  years  after  his  death  enter  upon  them, 
and  proceed  to  avoid  the  fine,  she  would  have  been  barred 
of  her  jointure. 

(a)  Pre.  Ch.  333 :  see  also  Forbes  there  laid  down  as  to  the  effeet  of  a 
V.  Adams,  9  Sim.  462.  fine  of  the  wife's  estate  levied  for  the 

(b)  Brend  r.  Brend,  1  Yem.  213 :  purpose  of  confirming  a  mortgage, 
2  Ch.  Ca.  99.  161 :  p.  278.  ante.  are  equally  applicable  to  a  fine  of 

(o)  1  Skin.  238.  jointure  lands :    see  1  Bligh,  126 : 

(d)  Rep.  Temp.  Finch.  277:  see  and  Hill  v.  Bishop  of  Bristol,  2  Dick, 

also  Najlor  v.  Baldwin,  1  Chan.  Rep.  526,    As  to  the  effect  ci  a  fine^  le- 

130,   8to  ed. :     Cotton  r.  Cotton,  .  vied  for  a  particiilar  pnipose,  on  the 

ibid.  vol.  2,  p.  138.  On  this  subject  wife's  right  to  dower,  see  mfrd. 
see  also  ante^  chap.  16.    The  rules 
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16.  But  the  wife  being  disabled  during  the  coverture  to 
relinquish  or  part  with  any  interest  in  real  estate,  except 
formerly  by  fine  or  recovery,  and  now  by  a  statutory  deed 
(as  wiU  hereafter  be  shown),  she  cannot  by  any  act  in  pais 
prejudice  or  bar  herself  of  her  title  to  her  jointure :  if,  then, 
the  jointure  be  secured  by  a  bond,  and  she  cancel  or  deliver  it 
up  (a),  or  otherwise  than  by  the  means  by  which  the  law 
allows  her  to  dispose  of  real  estate,  attempt  to  release  or 
convey  her  jointure  in  her  husband's  lands,  such  methods 
will  be  ineffectual  for  the  purpose,  (b) 

17.  When  the  jointure  of  the  widow  is  for  life,  and  it  is 
not  made  without  impeachment  of  waste,  if  she  commit  waste, 
that  will  be  a  forfeiture  of  her  estate,  for  it  is  inconsistent 
with  the  nature  of  her  interest,  and  ruinous  to  the  owner  of 
the  inheritance. 

18.  Whether  she  is  equally  answerable  for  permissive 
waste  since  the  statutes  of  Marlbridge,  52  Henry  3,  c.  23, 
and  of  Gloucester,  6  Edw.  1,  c.  5,  will  appear  from  what  has 
been  said  upon  this  subject  in  a  former  place,  (c) 

19.  If  the  jointress  had  under  the  old  law,  by  a  tortious 
conveyance  (rf),  aliened  the  estate  by  a  common-law  con- 
veyance for  a  longer  period  than  the  term  of  her  own  life, 
that  also  was  a  forfeiture. 

20.  The  wife's  elopement,  and  living  in  adultery  with 
another  man,  will  not  be  a  forfeiture  of  her  jointure,  whether 
such  provision  be  made  by  a  complete  deed,  or  be  executory 
only,  as  by  articles ;  in  which  latter  instance,  as  it  has  been 
before  observed,  she  may,  notwithstanding  such  misconduct, 
compel  a  performance  of  them  in  a  Court  of  Equity ;  because 
there  is  no  law  which  deprives  her  of  her  jointure  for  the 
commission  of  that  crime,  {e) 

(a)  Beard  v.  Nuthall,  1  Vern.  427.  269  :    Blount  v.  Winter,   3  P.  W. 

lb)  Hob.  225.  276>  ed.  by  Cox :  Seagrave  v.  Sea- 

(c)  Chap.  10.  sec.  3.  suprit,  grave,  13  Ves.  439.    But  by  express 

(d)  See  p.  155.  ante.  stipulation  a  jointure  may  be  for- 

(e)  Sidney  v.   Sidney,  3  P.  W.  feited  by  adultery,  1  Taunt.  417. 
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21.  With  respect  to  forfeiture  arising  from  the  misconduct 
of  the  husband,  none  of  his  acts  can  prejudice  her  right  to 
her  jointure,  for  he  can  only  forfeit  that  interest  which 
belongs  to  him ;  so  that  neither  his  felony  nor  treason  will 
aflfect  her  title  to  the  property  in  settlement,  (a) 

22.  The  widow's  alienation  to  the  prejudice  of  her  issue,  of 
lands  settled  upon  her  ex  provtsione  mrij  will  be  considered 
in  an  ensuing  section,  (b) 


SECTION  V. 


OF   THE  WIDOWS  REMEDIES  ON  EVICTION   OF  HER  JOINTURE. 


1.  On  eviction  of  legal  jointure 

dowable  out  of  residue, 

2.  Whether  jointure  before  or  after 

marriage. 

4.  Only    remitted   to    dower    pro 

tanto. 

5.  Can  only  recover  dower,  though 

jointure  greater. 


6.  Precluded  in  eguiiy  where 
evicted  i^  ante-nuptial  jointure. 

8.  Remedy  on  eviction  of  equitable 
jointure, 

11.  Other    remedies    of    wife    an 

eviction, 

12.  Effect  of  late  dower  act 


1 .  Where  a  widow  having  a  legal  jointure  is  evicted  of  the 
whole  or  a  part  of  it  (c)  by  superior  title,  she  is,  under  the 
statute  27  Hen.  8,  chap.  7.,  intitled  to  be  endowed  of  as 
much  of  the  residue  of  her  husband's  real  estates  as  the 
lands  of  which  she  is  evicted  amount  to. 

2.  This  is  the  case  whether  the  jointure  has  been  made 
before  or  after  the  marriage  (d),  and  if  the  eviction  of  the 
jointure  lands  takes  place  during  the  coverture,  the  widow 
has  the  same  right  to  compensation  by  endowment  out  of 
the  other  estates,  (e) 


(a)  Co.  Litt  37  a:  and  see  stat 
54  Geo.  3,  c.  145. 

{b)  See  sect  9,  infriL 

(c)  Gerrojes's  case,  Moore,  717. 


(d)  Ibid. :  and  Beard  v,  NathaD, 
1  Vem.  427. 

(e)  Gervoyes's  case. 


OF   HER  JOINTURE.  469 

3.  J£  the  husband  has  aliened  his  other  estates,  the 
widow's  right  to  dower  being  revived  on  the  eviction,  she 
may  enforce  it  at  law  against  the  purchaser,  (a) 

4.  The  eflfect  of  the  eviction  is  to  remit  her  to  her  dower 
pro  tanto :  if  the  value  of  the  dower  be  greater  than  that  of 
the  jointure,  she  recovers  the  amount  of  the  latter  only,  (b) 

5.  If  the  value  of  the  jointure  be  greater  than  that  of  the 
dower,  she  is  not  intitled,  under  the  statute,  to  recover  any- 
thing beyond  her  dower  (c),  and  she  will  only  be  intitled  to 
hold  the  lands  recovered  during  her  life,  though  her  jointure 
may  have  been  settled  on  her  in  tail  or  in  fee  simple,  {d) 

6.  But  if  the  jointure  be  made  by  an  ante-nuptial  settle- 
ment, in  consideration  of  which  the  wife,  being  adult,  agrees 
to  relinquish  her  right  to  dower,  and  she  be  afterwards 
evicted,  it  seems  that  although  her  right  to  dower  is  revived 
at  law,  she  wiU  in  equity  be  precluded  from  claiming  it. 

7.  Thus,  in  Simpson  v.  Gutteridge  (^),  where  a  jointure 
rent*charge  had  been  settled  in  pursuance  of  articles  made 
before  marriage,  the  wife  being  of  age  at  the  time,  it  was 
held  that  she  was  barred  from  all  claims  of  dower,  and 
therefore  that  a  purchaser  of  other  lands  belonging  to  the 
husband  was  not  intitled  to  call  for  the  production  of  the 
title  to  the  rent-charge. 

8.  Where  the  jointure  is  equitable,  the  consequences  of 
eviction  will,  it  is  presumed,  be  the  same  as  if  it  were  legal. 
In  Drury  v.  Drury,  Lord  Hardwicke  observed,  that  if  the 
husband,  who  on  marrying  an  infant  had  covenanted  for 
payment  of  an  annuity  by  way  of  jointure,  had  dissipated 
his  property,  that  would  have  been  an  eviction  in  equity, 
and  consequently  would  have  given  the  wife  a  right  to 
dower,  like  the  case  of  an  eviction  at  law.  (/) 

(a)  Maunsfield's  case,    Co.  Litt.         (rf)  4  Co.  3  b. 
33  Oy  note  8.  (e)  1  Madd.  609. 

{b)  1  Sim.  &  Stu.  620.  (/)  2  Eden,  68. 

(c)  See  Beard  v.  Nuthall :  Tew 
V.  Winterton,  3  Bro.  C  C.  489 ;  1 
Ves.  Jun.  451. 
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9.  So  it  has  been  suggested,  that  if  on  the  marriage  of  an 
infent  an  annuity  charged  on  money  in  the  funds  in  the 
names  of  trustees  were  settled  by  way  tf  jointure,  and  the 
fund  were  wasted  by  the  trustees,  this  would  amount  to  an 
eviction,  and  the  widow  would  not  be  restrained  from  pro- 
ceeding for  her  dower,  (a) 

10.  In  Tew  v.  Winterton  (6),  the  husband  gave  a  bond 
to  secure  an  annuity  to  the  wife  in  case  of  her  surviving, 
and  by  a  memorandum  subscribed  to  the  bond,  she  declared 
that  she  accepted  the  said  jointure  in  bar  and  satisfaction  of 
all  dower  and  thirds.  On  the  husband's  death,  the  Court 
decreed  the  payment  of  the  annuity  out  of  his  assets,  and  in 
case  they  should  not  be  sufficient,  then  out  of  certain  estates 
of  which  he  was  tenant  in  tail,  provided  the  deficiency  did 
not  exceed  the  amount  of  the  dower  to  which  the  wife  would 
have  been  intitled,  if  she  had  not  by  the  memorandum  ac- 
cepted the  annuity.  This  was  said  by  Lord  Thurlow  to  be 
a  very  subtle  equity  (c),  and  the  case  appears  to  be  at  variance 
with  that  of  Simpson  v.  Gutteridge,  unless  the  memorandum 
signed  by  the  wife  was  looked  upon  as  amounting  only  to  a 
conditional  relinquishment  of  her  right  to  dower. 

11.  Independently  of  the  wife's  right  to  recover  dower  on 
eviction  of  her  jointure,  she  may  also  in  that  case  resort  to 
any  remedies  which  she  may  have  against  her  husband's 
assets  by  covenant  or  otherwise.  Thus  in  Beard  v.  Nuthall  ((2), 
the  husband  after  marriage  gave  a  bond  to  settle  a  jointure  of 
a  certain  amount  on  his  wife ;  he  accordingly  settled  on  her 
lands  of  which  she  was  afterwards  evicted,  and  it  was  held 
that  she  might  proceed  at  law  for  recovery  of  her  dower,  and 
if  that  fell  short  of  the  jointure  in  value,  she  was  to  receive 
the  difference  out  of  her  husband's  assets,  as  a  bond  creditor. 

12.  The  preceding  observations  apply  only  to  the  case  of 
wives  married  on  or  before  January  1st,  1834;  the  dower 

(a)  See  2  Sug.  V.  &  P.  220,  10th        (c)  1  Yes.  Junu  452. 
ed.  id)  Cited  suprd,  p.  468. 

(6)  Cited  svpra^  p.  469. 
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of  wives  married  after  that  time  being  defeated  by  their 
husband's  alienation ;  and  as  the  husband  is  enabled  by  his 
declaration  alone  to  bar  his  wife's  dower,  any  jointure, 
whether  valid  or  invalid,  which  is  declared  to  be  a  bar  of 
dower,  will  no  doubt  be  held  to  be  so.  (a) 


SECTION  VL 


OF   RELIEF  TO  JOINTRESSES  IN  EQUITY. 


1.  Agreement  before  marriage  to 

make  jointure  specifically  per- 
formed. 

2.  Such  agreement  defeats  prior 

voluntary  conveyance, 

3.  Elopement  no  bar  to   specific 

performance. 

4.  Equity  vnU  supply  deficiency 

in  amount  of  jointure, 

5.  Agreement  to  settle  particular 

lands,  lien  upon  lands* 

6.  Whether  Hen  where  agreement 


to  settle  lands  of  certain  au' 
nual  value, 

7.  Freemount  y,  Dedire, 

8.  RoundeU  t.  Breary. 

11.  Belief  where  outstanding  satis- 

^fied  terms, 

12.  Equity  will  not  decree  specific 

performance     against     pur- 
chaser  without  notice  who  has 
legal  estate, 
14.  Or  with  notice,  if  vendee  of 
person  without  notice. 


1.  It  has  been  noticed  that  a  jointure  which  has  been  agreed 
by  the  husband  before  marriage  to  be  made  upon  his  intended 
wife  will  be  good  in  equity,  although  it  be  not  actually  so 
settled,  but  is  permitted  to  remain  in  articles,  or  upon  the 
husband's  covenant  (6) ;  for  such  a  jointress  being  a  pur- 
chaser of  the  provision  by  the  marriage,  is  intitled  in  that 
character  to  the  aid  and  protection  of  a  Court  of  Equity : 
accordingly,  such  articles  or  covenant  will  be  specifically 
performed,  (c) 

2.  It  is  also  to  be  remarked,  that  upon  the  principle  of  the 


(a)  See  p.  446.  ante. 
(6)  Supra,  p.  449. 


(c)  2  P.  W.  222. 
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wife  being  a  purchaser  of  her  jointure,  she  will  be  intitled  to 
hold  it  against  a  prior  voluntary  conveyance  of  the  same 
property,  made  by  her  husband,  (a) 

3.  And  it  inll  be  no  objection  to  a  performance  of  articles 
or  a  covenant  to  settle  a  jointure,  that  the  wife  eloped  from 
her  husband,  and  lived  in  adultery,  because  no  law  has 
created  a  forfeiture  by  any  such  acts,  (b) 

4.  A  Court  of  Equity  will  also  assist  the  wife  in  subjecting 
her  husband's  assets  to  make  good  any  deficiency  in  her 
jointure,  when  he  has  covenanted  or  agreed  that  it  was  or 
should  be  of  a  particular  amount  or  value.  This  was  done 
in  the  case  of  Probert  v.  Morgan  (c),  and  the  other  cases 
referred  to  in  the  note,  (d) 

5.  Where  the  agreement  or  covenant  is  to  settle  particular 
lands,  the  agreement  or  covenant  is  a  lien  upon  the  lands 
noticed  and  specified,  and  will  have  a  precedency  to  specialty 
debts,  (e) 

6.  Whether  an  agreement  or  covenant  to  settle  lands  of  a 
certain  annual  value,  no  particular  lands  being  specified,  gives 
the  wife  a  lien,  does  not  appear  to  be  settled. 

7.  In  Freemount  v.  Dedire  (/),  it  was  said  that  a  covenant 
to  settle  lands  of  a  particular  value,  without  mentioning  any 
lands,  does  not  specially  bind  any  lands,  but  that  the  wife 
must  class  with  the  specialty  creditors  of  her  husband. 

8.  But  in  Roundell  v.  Breary  (^),  where  A,  on  the  mar- 


(a)  See  1  Chan.  Ca.  100.,  and 
Book  2.  infra, 

(b)  Sidney  v.  Sidney,  3  P.  W. 
269. 

(c)  1  Atk.  440. 

(rf)  Speake  v.  Speake,  1  Vera. 
217 :  Grove  v.  Hooke,  4  Bro.  Pari. 
Ca.  oct.  Ed.  593 ;  2  Eq.  Ca.  Ab.  218. 
389 :  Prime  v.  Stebbing,  2  Ves.  Sen. 
409:  see  also  Lloyd  v.  Lloyd,  2 
Con.  &  Law.  604. 

(e)  Freemont  i?.  Dedire,  1  P.  W. 
429  :  Girling  v.  Lee,  1  Vera.  63. 


(/*)  Uhi  9up. ;  see  upon  this  point 
Girling  v,  Lee,  tibi  sup. :  Carpenter 
r.  Carpenter,  I  Vera.  440 :  Parker 
V.  Harvey,  4  B.  P.  C.  604 :  Hedges 
V,  Eyerard,  1  Eq.  Ca.  Ab.  18 :  and 
also  Glegg  v.  Glegg,  4  B.  P.  C.  614 ; 
2  Eq.  Ca.  Ab.  27:  Enstace  r. 
Keightley,  4  B.  P.  C.  588 :  Pother- 
giU  V.  Fothergill,  2  Freem.  266 ;  1 
Eq.  Ca.  Ab.  221. 

{g)  2  Vera.  482. 
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riage  of  his  son,  covenanted  in  one  month  after  the  marriage 
to  settle  lands  of  a  specified  value,  but  no  lands  in  particular 
were  mentioned,  it  was  held  that  although  no  lands  were 
mentioned,  yet  that  the  covenant  should  be  a  lien  upon  the 
lands  of  which  A  was  then  seised,  unless  he  had  purchased 
and  settled  other  lands  within  the  time  limited  by  the  articles. 

9.  So,  in  Tooke  v.  Hastings  (a),  where  A  covenanted  to 
settle  lands  of  a  certain  value,  and  had  no  land  at  the  time, 
but  afterwards  purchased  land,  it  was  held  that  that  land 
should  be  liable. 

10.  We  may  here  notice  the  case  of  Arundell  v.  Arun- 
deU  (6),  where  a  widow  who  had  accepted  the  dividends  of 
a  sum  of  Navy  5  per  cents,  in  satisfaction  of  a  jointure  of 
800/.  was  held  to  have  a  lien  upon  the  capital  of  the  stock 
for  the  purpose  of  making  good  the  difference  between  the 
dividends  and  the  800/.,  the  dividends  having,  by  the  con- 
version of  the  Navy  6  per  cents,  into  other  stock,  been 
reduced  to  588/. 

11.  If  there  be  an  outstanding  satisfied  term  for  years 
preventing  the  widow  from  obtaining  her  jointure  at  law,  a 
Court  of  Equity  will  relieve  her  by  enjoining  an  heir  or 
devisee  from  setting  it  up,  as  also  a  purchaser,  if  he  had  notice 
of  her  title  at  the  time  of  his  purchase,  (c) 

12.  A  Court  of  Equity  will  not  decree  the  performance  of  an 
agreement  to  settle  a  jointure  upon  the  wife,  against  a  person 
who  has  an  equal  equity  with  herself,  but  who,  in  addition, 
has  obtained  the  legal  interest  in  the  estate,  as  in  the  instance 
of  a  purchaser  under  a  conveyance  of  the  legal  estate  who 
has  paid  his  purchase-money  without  notice  of  the  agreement 
or  covenant. 

13.  But  if  he  be  affected  with  notice  of  the  agreement  or 
covenant  prior  to  the  completion  of  his  purchase,  he  will  be 

(a)  2  Yern.  97 :  see  also  Duncan        (6)  1  M.  &  E.  316. 
V.  Smithy  3  Atk.  329  :    and  the  re-         (c)  Pre.  Ch.  66 ;  see  p.  344.,  ante, 
marks  of  Mr.  Jarman,  9  Byth.  Con- 
vey. 107.  ed.  1832. 
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considered  a  trustee  for  the  wife,  and  obliged  to  make  good 
her  jointure,  (a) 

14.  However,  although  he  have  notice,  yet  if  he  be  not 
the  immediate  purchaser,  but  claims  from  one  who  had  no 
notice  of  the  agreement,  a  Court  of  Equity  will  not,  in  that 
case,  interfere  at  the  suit  of  the  wife,  because  if  it  were  to 
do  so,  it  would  be  injurious  to  the  bond  fide  purchaser  with- 
out notice,  from  whom  the  purchaser  with  notice  claimed, 
since  the  former  would  be  liable  to  answer  over  in  damages 
upon  the  eviction  of  the  latter,  (b) 


SECTION  VIL 


OF   POWERS  TO  JOINTURE. 


2.  Defects  supplied  in  equity, 

4.  If  intent  appear  in  writing. 

6.  Agreement  to  jointure  by  tenant 

for  life  in  remainder  good. 
9.  Agreement  not  enforced  if  intent 

to  execute  power  uncertain. 
10.  Defect  supplied  in  equity ,  though 

wife  otherwise  provided  for. 
12.   What  deductions  to  be  made  on 
executing  power  to  settle  par- 
ticular sum. 
18.   What  deductions  where  power 
to  settle  a  clear  yearly  sum. 

14.  Jointure    "to    be  without    de* 

ductionsfor  taxeSy  Sfc.** 

15.  Value  of  jointure  to  be  estimated 

when  power  executed,  semble. 


16.  Londonderry  y.  Wayne. 

17.  Mr.  Roper's  remarhs  thereon. 

18.  Trefoor  v.  Trevor. 

19.  Husband  although  having  join' 

iured  first  wife^  mayjeimiMre 
second,  semble. 

20.  Payment  on  day  after  death  of 

donee  of  power  good. 

21.  Jointure    to    be  in  proportion 

to  wife's  fortune,  good  only 
to  extent  of  actual  amount 
offortuue. 

22.  Such  jointure  cannot  be  made 

where  wifis  fortune  settled  to 
her  separate  use. 
27.  No    relief    in    equity    againei 
jointures  for  inequality* 


1.  Powers    requiring    certain    formalities    are    frequently 
granted  to  tenants  for  life,  to  make  jointures  upon  women 


(a)  2  Vera.  271.  599 :  2  P.  W. 
681:  1  Atk.571. 


(6)  2  B.  C.  C.  66. 
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whom  they  may  marry ;  which  formalities  ought  in  strictness 
to  be  observed. 

2.  Yet  if  the  persons  having  those  powers  happen  to 
omit  any  of  the  circumstances  required  by  them  in  their 
execution,  or  if  such  persons  engage  to  execute  them,  but  die 
before  they  perform  their  agreement,  a  Court  of  Equity  will 
interfere  on  behalf  of  the  intended  jointresses,  and  supply  the 
defects,  jointresses  being  purchasers  of  the  provisions  by  the 
marriage  contract. 

3.  The  principle  laid  down  by  Lord  Redesdale  is  this : 
"  That  where  a  person  acts  for  valuable  consideration,  as 
upon  marriage,  he  is  understood  in  equity  to  engage  with  the 
person  with  whom  he  is  dealing,  to  make  the  instrument  as 
effectual  as  he  is  able ;  and  whenever  that  is  the  case,  there 
is  nothing  in  any  of  the  authorities  to  raise  a  doubt  that  it 
shall  have  effect,  so  far  as  the  person  executing  it  has  the 
power ;  and  where  the  nature  of  the  instrument  is  contrary 
to  what  the  power  prescribes,  but  demonstrates  an  intent  to 
charge,  it  shall  have  the  operation  of  charging  in  that  form 
which  the  power  allows."  (a) 

4.  It  follows,  therefore,  that  however  the  intent  be  shown,  if 
it  be  in  writing,  the  Court  will,  in  aid  of  the  intention,  supply 
the  defects  in  the  mode  of  execution  in  favour  of  the  jointress ; 
so  that  whether  the  intent  to  execute  the  power  be  by  letter, 
memorandum,  will,  articles,  or  covenant,  a  Court  of  Equity 
will  aid  the  jointress,  and  supply  all  omissions,  (b) 

5.  Hence,  if  the  husband  by  marriage  articles  covenants  to 
make  a  jointure  of  a  specified  value,  by  virtue  of  a  power, 
and  afterwards  settles  on  the  wife  lands  of  less  value,  the 
deficiency  will  be  made  good  against  the  remainder-man  out 
of  the  other  lands  subject  to  the  power,  (c) 

(a)  Cited  2  Ball  &  Beat  Rep.  in  379 :   Marchioness  of  Blandford  v. 

Ird.  44.  Duchess  of   Marlborough,   2  Atk. 

(6)  Coventry  v.  Coventry,  2  P.  542 :  see  2  Ves.  Sen.  505  :  Fother- 

W.  222 ;  10  Mod.  469  :  Vernon  v.  gill  v.  FothergiU,  2  Freem.  256 ;  1 

Vernon,  Ambl.  1.  Eq.  Ca.  Ab.  221. 

(c)  Clifford  V.  Burlington,  2  Vem. 
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6.  Where  the  power  is  to  be  exercised  when  in  possession, 
it  is  not  necessary  that  the  husband  should  at  the  time  he 
covenants  or  agrees  to  make  the  jointure,  be  in  possession  of 
the  estate,  provided  he  afterwards  live  to  succeed  to  it. 
Thus,  if  tenant  for  life  in  remainder,  with  a  power  of  join- 
turing, engage  to  make  a  jointure  upon  his  wife,  when  he 
shall  come  into  possession  of  the  lands,  it  will  be  good  in 
equity,  if  he  survive  the  persons  whose  interests  preceded  the 
estate  limited  to  him  (a) ;  and  the  agreement  may  also  be 
good,  although  he  do  not  mention  or  allude  to  his  power  in 
the  agreement. 

7.  Thus,  in  Jackson  v.  Jackson  (6),  by  indentures  made 
between  A  and  C,  his  wife,  and  B,  their  son,  certain  estates 
in  Yorkshire  were  settled  on  A  for  life,  remainder  to  the  use 
of  C,  to  secure  an  annuity,  remainder  to  B  for  life,  with  re- 
mainders over.  A  power  was  given  to  B,  when  in  the  actual 
possession  of  the  premises  under  the  settlement,  to  limit  all 
or  any  of  them  to  the  use  for  life  of  any  woman  whom  he 
might  marry,  for  a  jointure,  in  bar  of  dower.  By  articles 
previous  to  the  marriage  of  B,  he  and  A  covenanted,  that 
within  twelve  months  after  the  marriage,  B  would  settle 
upon  D,  his  intended  wife,  a  sufficient  estate  during  her  life, 
to  take  effect  in  possession  from  A,  the  father^s  death,  in 
freehold  lands  in  the  county  of  York,  of  the  yearly  value  of 
100/.,  or  a  like  annuity  to  be  issuing  out  of  lands  in  that 
county.  B  survived  A,  and  died  without  having  made  any 
settlement  according  to  his  covenant;  and  the  question 
between  D  and  the  person  in  remainder  was,  whether  she 
was  intitled  to  have  the  covenant  performed  ?  And  Lord 
Alvanley,  M.  R.,  was  of  opinion  that  she  was  so  intitled. 

8.  It  is  observable  that  in  the  last  case  the  son  had  no 
other  property  in  the  lands  but  his  interest  in  the  Yorkshire 
estate ;  and  the  grounds  of  Lord  Alvanley's  decree  were 


(a)  Alford  v,  Alford,  1  Stra.604.      Lowson   v.  Lowson,   3  Bra  C.  C 

(b)  4  Bro.  C.  C.  462 :    see  also     272. 
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these : — Ist,  that  it  appeared  that  the  power  was  in  the  con- 
templation of  the  parties  at  the  time  when  the  articles  were 
entered  into ; — 2dly,  that  the  Yorkshire  estate  was  the  only 
one  upon  which  the  covenant  could  attach; — and  3dly, 
because  the  covenant  did  attach  and  bound  the  husband  to 
perform  it  as  he  could,  the  Court  considering  that  he  intended 
to  do  so  for  a  person  claiming  bond  Jide,  and  for  a  valuable 
consideration. 

9.  But  if,  at  the  time  of  the  agreement  or  covenant  to  settle 
a  jointure,  the  husband  have  lands  besides  those  to  which  the 
power  extends,  and  he  does  not  refer  to  such  power,  or  other- 
wise show  an  intention  to  execute  it ;  then,  as  the  agreement 
or  covenant  may  be  performed  either  under  the  power,  or  out 
of  the  husband's  interest  in  the  other  property,  there  is  no 
reason  why  his  engagement  should  be  applied  more  to  the 
one  than  to  the  other.  Since,  therefore,  an  intent  to  execute 
a  power  is  necessary  either  by  a  reference  to  it,  or  from  clear 
intention  appearing  upon  the  instrument  (a),  and  that  intent 
is  wanting  in  the  present  instance,  the  general  agreement  or 
covenant  cannot,  from  uncertainty  of  application  to  the  lands 
comprised  in  the  power,  and  to  the  power  itself,  be  a  lien 
upon  such  lands ;  so  that  there  is  no  sufficient  ground  for  a 
Court  of  Equity  to  consider  such  an  agreement  as  an  execution 
of  the  power,  or  supply  any  defect  in  the  presumed  execution 
of  such  a  power,  when  it  is  doubtful  whether  the  donee  had 
it  in  his  contemplation,  or  meant  to  make  the  settlement 
under  its  authority.  This  appears  to  be  the  true  principle 
of  the  decree  in  the  case  of  Elliot  v.  Hele.  (6) 

10.  It  has  been  considered,  that  if  the  wife  have  a  pro- 
vision independent  of  the  jointure  intended  to  be  settled  upon 
her,  a  Court  of  Equity  will  not  supply  any  defect  in  the  ex- 
ecution of  the  jointuring  power ;  but  such  a  rule  has  never 
prevailed.     Of  the  quantum  of  the  provision  for  the  wife  the 

(a)  Holmes  v.  Cogfaill,  7  Ves.  499 :     M'Leroth  r.  Bacon,  5  Yes.  1 59 :  and 
Brown  V.  Higgs,  8  Ves.  670 :  Low-     DiUon  r.  Dillon,  1  Ball  &  Beat  77. 
son  V.  Lowson,  3  Bro.  C.  C.  272 :         (6)  1  Yem.  406. 
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husband  is  the  best  judge,  (a)  In  aiding  the  defective 
execution  of  powers  to  jointure,  it  has  never  entered  into  the 
view  of  the  Court,  whether  the  provisions  meant  to  have 
been  made  for  the  wife  were  voluntary  or  not ;  for  the  pro* 
visions  being  intended,  and  the  objects  being  the  wives  of 
the  appointors,  these  circumstances  have  always  been  con- 
sidered sufficient  to  intitle  the  Court  to  assist  the  appointees 
in  carrying  into  effect  the  appointments,  though  defectively 
made ;  as  also  agreements  to  execute  such  powers,  when  they 
have  been  omitted  to  be  formally  executed  by  the  contract^ 
ing  party,  {b) 

11.  The  forms  of  powers  enabling  husbands  to  settle  join- 
tures on  their  wived  frequently  differ  in  expression.  It  wiH 
therefore  be  useful  to  consider  some  of  the  appointments 
which  have  and  which  have  not  been  considered  as  autho^ 
rised  by  such  powers. 

12.  Sometimes  the  power  to  jointure  is  framed  in  very 
general  terms,  as  ^^  to  make  a  jointure  of  lands  not  exceeding 
600/.  a  year."  In  such  cases  an  appointment  of  a  net  yearly 
sum  of  that  amount  would  be  improper ;  for  under  such  a 
power  the  annuity  is  liable  in  the  hands  of  the  widow  to 
the  payment  of  all  public  taxes,  repairs,  and  other  usual  out- 
goings to  which  the  lands  were  liable,  (c) 

13.  At  other  times  the  power  expresses  the  jointure  to  be 
made  thus :  "  not  exceeding  in  the  clear  yearly  value  100/., 
or  100/.  a  year  for  every  1000/.,  for  the  portion  which  the 
donee  may  receive  with  his  wife."  Such  a  case  occurred 
before  Lord  Hardwicke,  in  The  Earl  of  Tyrconnel  v.  The 


(o)  Tudor  v.  Anson,  2  Ves.  Sen. 
582 :  Smith  v.  Baker»  1  Atk.  386 : 
Chapman  v.  Gibson,  3  Bro.  C.  C. 
229. 

(b)  1  Atk.  567. 

(c)  See  the  case  of  the  Countess 
of  Londondef rj  v,  Wayne,  2  Eden, 
Rep.  170;  Ambl.  424:  and  Hervey 
V,  Hervey,  1  Atk.  561:   Barnard, 


Ch.  Kep.  103.  In  Attomey-'General 
r.  Fickard,  3  Mees.  3i  W.  552; 
affirmed  in  error,  6  Mees.  3c  W.  348^ 
it  was  held  that  legacy  duty  was 
payable  by  the  person  entitled  to  the 
estate  subject  to  the  rent-charge,  in 
respect  of  a  rent-charge  appointed 
as  a  jointure  under  a  power  created 
by  will 
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Duke  of  Ancaster  (a),  in  which  his  Lordship  expounded  the 
word  clear  as  follows:  **  Where  nothing  but  the  word  clear  is 
used,  it  is  a  right  rule  to  construe  it  as  it  would  be  between 
buyer  and  seller  of  estates.     Clear  must  not  mean  all  out- 
goings like  a  rent-charge,  as  losses  by  tenants  and  manage- 
ment, to  which  a  rent-charge  is  not  liable.     Then  what  is  the 
rule  to  go  by  ?    What  would  bennderstood  between  buyer  and 
seller ;  that  is,  all  reprises  and  incumbrances,  and  all  extraor- 
dinary charges,  unusual  and  not  agreeable  to  the  course  of  the 
country ;  and  the  land-tax  is  not  to  be  considered.     Although 
the  land-tax  is  to  be  considered  as  a  burden,   it  is  con- 
tingent in  itself,  because  the  value  is  contingent,  and  that  is 
a  reason  why  it  ought  to  be  taken  in,  notwithstanding  it  is 
not  taken  in  between  buyer  and  seller.     Tithe  is  such  as  it 
ought  to  be  free  from ;  so  of  a  feefarm  rent,  which  is  an  in- 
cumbrance by  private  title.     Then  as  to  poor-rates  and 
church  levies,  if  in  this  country  the  usual  course  of  letting 
estates  had  been  to  let  them  subject  to  these  charges,  I 
should  have  taken  the  power  in  that  sense,  that  the  jointure 
should  be  charged  with  these  payments  ;  for  when  a  person 
creates  a  power,  and  makes  a  jointure  as  a  clear  jointure  in 
lands,  it  must  be  considered  as  lands  of  a  clear  rent  according 
to  the  course  of  letting  in  that  country,  and  not  be  liable  to 
extraordinary  charges  by  contract."  Lord  Hardwicke  decreed 
that  the  widow  was  intitled  to  a  jointure,  not  exceeding  the 
clear  yearly  value  of  1 000/.  at  the  time  of  the  settlements 
made,  viz.  clear  of  incumbrances,   and  all  other  charges 
which,  by  the  course  and  usage  of  the  country  in  which  the 
lands  were,  ought  to  be  borne  by  the  tenant ;  but  subject  to 
the  land-tax,  and  all  other  outgoings  which,  according  to  such 
course  of  the  country,  ought  to  be  borne  by  the  landlord. 

14.  Some  of  the  powers  have  not  left  their  meaning  to  be 
deciphered  under  the  general  terms  clear,  &c.,  as  in  the  pre- 
ceding instance,  but  they  have  descended  to  particulars,  as 
in  the  case  of  The  Marchioness  of  Blandford  v.  The  Duchess 

(a)  2  Ves.  Sen.  504. 
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of  Marlborough,  (a)  There  the  jointure  empowered  to  be 
settled  was  a  yearly  sum  "not  exceeding  4000Z.,  without 
any  deductions  or  abatement  for  any  taxes,  charges,  or  im- 
positions, imposed  or  to  be  imposed,  parliamentary  or  other- 
wise." Lord  Hardwicke  was  of  opinion  that  the  land-tax 
was  to  be  deducted  under  the  power,  since  taxes  were  par- 
ticularly  named ;  observing  that  it  would  be  very  strange  to 
hold  the  most  public  tax  in  the  kingdom  should  be  meant  to 
be  excluded,  when  the  words  imposed  and  to  be  imposed 
were  used  in  the  power,  (b)  But  his  Lordship,  in  reference 
to  this  case,  said,  in  that  of  Tyrconnel  v.  The  Duke  of 
Ancaster  (c),  that  if  the  word  taxes  had  not  been  mentioned 
in  the  power,  he  should  not  under  the  other  words  have  con- 
sidered the  jointure  to  be  exempt  from  deduction  for  taxes, 
and  consequently  not  from  the  land-tax.  His  Lordship 
decreed  in  the  present  case  that,  under  the  words  of  the 
power,  the  Marchioness  was  intitled  to  such  a  jointure  as, 
at  the  time  of  her  husband  executing  the  articles  engaging 
to  settle  BOOOL  a  year  upon  her  under  such  power,  was  of 
the  annual  value  of  3000Z.,  free  from  all  incumbrances,  rent- 
charges,  rents-seek,  fee-farms,  quit-rents,  annuities,  stipends 
to  ministers,  pensions  and  procurations,  and  also  from  all 
parliamentary  taxes  or  impositions  which  were  in  being  at  the 
time  the  power  was  executed,  and  in  particular  the  land-tax 
then  in  existence. 

15.  From  the  two  above  cases  determined  by  Lord  Hard- 
wicke, as  also  from  Pinnell  v.  Hallet  (d)  decided  by  him,  and 
Speake  v.  Speake  (e)  determined  by  Sir  Francis  North,  Lord 
Keeper,  it  would  appear,  that  the  time  for  ascertaining  the 
clear  yearly  value  of  the  jointure,  and  its  exemption  from 
taxes,  &c.,  is  the  period  when  the  power  is  executed;  and 
also  that  the  rule  would  be  the  same  when  the  words  of  the 
power  are  prospective,  directing  the  exemption  firom  taxes, 

(a)  2  Atk.  542.  (d)  AmbL  106. 

(b)  See  1  Bro.  C.  C.  4,  note.  (e)  1  Vern.  217. 

(c)  2  Ves.  Sen.  504. 
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&c.  to  be  imposed,  &c. ;  so  that  it  might  have  been  con- 
sidered settled  in  practice  by  the  authorities  before  referred 
tOy  that  when  the  jointure  of  lands  is  not  to  exceed  a  par- 
ticular yearly  sum,  suppose  4000/.,  after  making  the  above 
deductions,  such  yearly  value  would  be  irrevocably  fixed  at 
the  time  when  the  jointure  is  made;  the  consequence  of 
which  would  be,  that  whether  the  value  of  the  lands  after- 
wards decreased,  as  by  the  imposition  of  new  taxes  (a)  or 
otherwise,  or  whether  they  increased,  no  alteration  in  their 
value  was  to  be  allowed  as  between  the  widow  and  the  heir, 
or  the  person  in  remainder;  and  there  is  no  injustice  in  this 
rule,  for  if  the  lands  increase  in  value  the  widow  has  the 
benefit  of  it,  and  if  they  diminish  in  value  she  ought  to  bear 
the  loss.  But  the  contrary  doctrine  would  be  attended  with 
this  inconvenience ;  these  powers  would  be  always  executory, 
fluctuating,  and  desultory ;  incapable  of  being  finally 
executed,  and  the  heir  or  person  in  remainder  would  be  in 
continual  hazard  of  being  brought  into  a  Court  of  Equity  by 
the  jointress,  to  make  good  a  subsequent  deficiency  in  the 
amount  of  her  jointure,  from  new  impositions  or  losses  which 
occurred  after  its  settlement. 

16.  But  a  decision  has  been  made  since  the  foregoing  cases, 
which  is  considered  to  be  contrary  to  them,  and  therefore  to 
have  unsettled  what  they  were  previously  thought  to  have 
determined.  The  case  was  the  Countess  of  Londonderry  v. 
Wayne  (b) ;  but  it  may  pijDbably  be  reconciled  with  them 
upon  fair  comparison  and  consideration. 

The  father  devised  his  real  estates  to  A  his  first  son  for 
life,  remainders  over.  A  power  was  given  to  A  and  the  other 
tenants  for  life  when  in  possession,  to  jointure  any  part  of 
the  estates  not  exceeding  the  yearly  value  of  400/.  By 
articles  before  marriage,  A  covenanted  to  convey,  within  six 
months  after  the  marriage,  lands  and  tenements  of  inheritance 
in  possession,  in  two  manors,  of  the  annual  value  of  400/* 

(a)  2  Ves,  Sen.  502.  {b)  AmU  424 ;  2  Eden,  170. 
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clear  of  taxes  and  reprises,  upon  himself  for  life,  remainder 
to  his  intended  wife  for  life,  with  remainder  to  the  issue  male 
of  the  marriage.  A,  in  pursuance  of  his  engagement  and  in 
execution  of  his  power,  conveyed  by  a  deed  of  settlement 
after  the  marriage,  lands  within  the  two  manors,  which,  with 
an  annual  pension  of  4Z.  payable  out  of  a  rectory,  and  after 
making  deductions  for  tenants,  boons,  &c.,  brought  the  join- 
ture within  4:001.  a  year.  But  A  also  covenanted,  that  if  the 
premises  settled  should  fall  short  of  that  annual  value,  either 
on  account  of  200/.  which  were  payable  to  B,  or  by  lawful 
eviction  or  incumbrance,  it  should  be  made  up  out  of  other 
lands  devised  to  him  by  his  father  and  within  the  power^ 
After  A's  death  the  widow  made  a  claim  arising  upon  a 
deficiency  in  the  value  of  the  settled  estates.  This  claim  was 
made  in  the  year  1764,  the  settlement  having  been  made  in 
1733,  and  the  husband  had  been  dead  about  five  years.  Lord 
Henley  decreed  that  the  value  of  the  jointure  should  be 
estimated  as  it  was  at  A's  death,  and  not  at  the  time  of  the 
execution  of  the  settlement,  as  in  the  prior  cases. 

17.  Mr.  Roper  observes  upon  {his  case  (a),  that  it  differs 
from  the  preceding  cases  in  the  form  of  the  covenant  entered 
into  by  the  settlor,  from  which  the  intention  appears  to  have 
been,  that  the  value  of  the  jointure,  at  the  time  of  the  exe- 
cution of  the  power,  was  not  to  be  conclusive  upon  the  wife, 
but  should  be  subject  to  investigation  at  the  settlor's  death, 
when  his  widow's  title  to  the  possession  of  the  lands  com- 
menced, and  at  which  period  it  was  meant  and  covenanted 
that  her  jointure  should  be  400Z.  a  year.  That  the  covenant 
was  prospective,  viz.  if  the  premises  that  had  been  settled 
should  fall  short,  &c. :  which  showed  the  settlor's  meaning, 
that  the  value  was  not  to  be  irrevocably  fixed  by  the  settle- 
ment containing  such  a  covenant.  That  the  covenant  seems 
to  have  been  intended  to  counteract  the  rule  established  by 
the  preceding  cases,  and  to  be  a  security  for  the  value  of  the 

(a)  1  Rop.  H.  k  W.  504. 
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jointure  being  400/.  a  year  at  the  period  of  the  husband's 
death.  This  distinction  appears  to  him  to  reconcile  this  case 
with  the  preceding  decisions.  If,  however,  it  should  be 
determined  that,  notwithstanding  the  above  criticism,  this 
and  the  preceding  cases  are  contradictory,  then  the  number 
and  weight  of  the  authorities  against  Lord  Henley's  opinion 
in  the  above  case,  united  with  the  circumstance  of  it  not  ap- 
pearing that  any  of  the  preceding  authorities  were  mentioned 
in  the  argument  of  that  case,  or  alluded  to  by  his  Lord- 
ship, would,  he  presumes,  overbalance  that  single  decision, 
and  leave  the  rule  settled  by  Sir  Francis  North  and  Lord 
Hardwicke,  as  before  stated,  (a) 

18.  In  Trevor  v.  Trevor  (ft),  a  power  was  given  under  a 
vrUl  to  a  tenant  for  life  to  make  a  jointure  at  one  or  several 
times  to  the  extent  of  one-fifth  of  the  ordinary  rental  of  the 
settled  estates.  The  settlement,  which  was  approved  by  the 
Master,  gave  a  power  to  appoint  any  annual  sum  not  ex- 
ceeding one-fifth  part  of  the  then  ordinary  annual  rental  of 
the  estates.  Exceptions  having  been  taken  to  the  Master's 
report,  the  questions  raised  were,  whether  the  power  of 
jointuring  ought  not  to  have  enabled  him  to  charge  the 
estates  with  a  rent-charge,  the  amount  of  which  was  not  to 
vary  as  the  rents  varied,  but  was  to  be  fixed  at  one-fifth  of 
the  rental  at  the  time  of  exercising  the  power ;  and  whether 
the  jointure  was  to  be  subject  to  or  free  from  any  deduction 
on  account  of  the  expenses  of  managing  the  estates,  repairs, 
&c.  Sir  L.  Shadwell,  V.  C.  E.,  considered  that  the  testator 
did  not  mean  that  the  jointure  should  vary  in  amount  de 
anno  in  annum ;  as  he  had  said  in  his  will  that  the  jointure 
should  not  exceed  in  amount  one-fifth  of  the  then  annual 
rental  of  the  estates,  that  was,  the  annual  rental  at  the  time 
of  appointing  the  jointure.  His  Honour  added  that  he 
thought  that  the  rental  must  be  taken  to  be  the  amount 
which  was  receivable  by  the  landlord  by  way  of  rent  after 

(a)  See  2  Sag.  Pow.  296,  7th  ed.  {h)  13  Sim.  108. 
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the  deductions  which  tenants  were  intitled  to  make.  That 
the  word  clear^  however,  ought  to  be  inserted  to  avoid  any 
question. 

19.  Where  a  jointure  has  been  made  under  a  power,  and 
the  wife  dying  before  the  husband,  he  marries  again,  it  seems 
that  he  may  make  a  jointure  on  the  second  wife,  unless  the 
power  be  in  such  terms  as  not  to  admit  of  a  construction 
applicable  to  more  than  one  marriage,  (a) 

20.  It  seems  that  a  general  power  to  jointure  is  well  ex- 
ercised by  limiting  a  jointure,  with  a  direction  that  a  first 
payment  shall  be  made  on  the  day  following  the  death  of  the 
testator,  the  donee  of  the  power.  (5) 

21.  When  the  power  limits  the  amount  of  the  jointure  to 
be  made  with  reference  to  the  amount  of  the  wife's  fortune, 
no  larger  sum  can  be  appointed  under  the  power  than  is  in 
proportion  to  the  value  of  the  fortune  actually  and  bond  fide 
brought  by  her. 

22.  There  must  be  no  contrivance  or  fraud  to  augment 
such  portion ;  for  if  in  order  to  make  a  large  jointure  under 
the  power,  a  greater  sum  is  paid  to  the  husband  than  his  wife's 
real  fortune,  which  excesshe  repays,  or  if  he  endeavour  by  prior 
agreement  to  benefit  himself  by  the  appointment,  as  in  Lane 
V.  Page  (c),  in  such  and  the  like  instances  the  execution  of 
the  power  will  be  good  pro  tanto^  and  void  as  to  the  excess ; 
for  the  fraud  only  afiects  a  part  of  the  transaction :  such 
part,  therefore,  to  which  it  does  not  extend  remains  a  valid 
execution  of  the  power. 

23.  An  instance  of  this  species  of  limited  power  occurred 
in  the  case  of  the  Earl  of  Tyrconnel  v.  the  Duke  of  Ancaster, 
and  the  Duke  of  Ancaster  v.  Lady  Sherrard.  (d)  There  the 
power  was  to  enable  the  tenant  for  life  to  settle  a  jointure 
(which  was  of  lands)  not  exceeding  the  clear  yearly  value  of 

(a)  Hervey  v.   Hervey,   1  Atk.  (b)  Purcell  v.  Purcell,  1  Con.  & 

561 :  Allanson  v.  Clitherow,  1  Ves.  Law.  371 ;  2  Dru.  &  War.  217. 

Sen.  24 :  see  2  Sugden  on  Powers,  (c)  Ambl.  233. 

p.  289,  7th  ed.  (rf)  2  Ves.  Sen.  500 ;  AmbL  237. 
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100/.  for  every  1000/.  that  he  should  receive  as  and  for  his 
wife's  portion.  The  fortune  of  his  wife  was  10,000/. ;  8000/. 
of  which  he  received,  and  the  remaining  2000/.  were  settled 
to  increase  the  portions  of  the  younger  children  of  the  mar- 
riage, of  which  there  were  none.  The  husband,  in  consi- 
deration of  the  10,000/.,  settled  a  jointure  of  1000/.  a  year 
upon  his  wife,  under  the  power.  A  question  arose  upon  this 
execution,  whether,  since  he  in  fact  only  received  8000/.  of 
the  portion,  the  power  was  well  executed  to  the  extent  of 
1000/.  a  year  ?  And  as  the  principles  of  the  whole  of  the 
subject  now  under  consideration  are  fully  and  clearly  stated 
by  Lord  Hardwicke  in  his  judgment  upon  this  part  of  the 
case,  it  will  be  proper  minutely  to  detail  it  in  this  place. 
"  The  first  question,"  said  his  Lordship,  "  is  upon  the  fact, 
whether  Sir  B.  Sherrard  (the  tenant  for  life)  is  to  be  con- 
sidered as  having  received  8000/.  or  10,000/.  ?  I  am  of 
opinion  that  he  must,  according  to  the  nature  of  the  thing, 
be  considered  as  having  received  a  portion  of  10,000/.  with 
his  wife.  On  the  marriage  it  was  to  be  considered  as  that 
sum.  But  it  is  objected,  that  2000/.,  part  of  the  portion, 
was  not  received  by  the  husband ;  so  that,  in  consequence 
of  the  settlement,  by  his  not  surviving,  it  came  back  to  his 
widow,  there  being  no  younger  children,  and  is  therefore  to 
be  considered  as  no  part  of  the  portion  upon  which  the 
jointure  was  made,  and  that  for  reason  no  jointure  is  to  be 
made  for  it.  But  I  am  of  opinion  that  objection  does  not 
hold.  I  agree,  that  where  a  jointure  is  to  be  made  under 
such  limited  powers  of  a  portion  to  be  received,  the  trans- 
action must  be  fair,  bond  fide^  without  fraud  and  collusion : 
and  therefore,  if  it  be  a  nominal,  not  a  real  portion,  that 
will  not  do.  It  often  happens  that  a  man  marries  a  lady 
with  a  small  portion,  and  he  or  his  friends  advance  money 
to  make  up  that  a  nominal  portion,  and  take  it  back ;  that 
will  not  do.  But  that  is  not  the  present  case.  Parents 
create  these  powers  with  this  view,  viz.,  to  compel  their 

children  to  marry  prudently  with  a  wife  of  an  adequate 
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quality,  certainly  of  an  adequate  fortune,  and  not  to  burthen 
the  estate  with  a  great  jointure  for  a  wife  who  brings  nothing 
into  the  family,  and  who  probably  will  not  deserve  it. 
Wherever,  therefore,  the  portion  of  the  wife  is  stipulated  to 
be  applied  in  a  proper  and  reasonable  manner,  in  the  usual 
way  of  settling  for  the  benefit  of  the  family,  that  is  to  be 
considered  as  a  portion  received.  Not  that  the  father  meant 
that  every  part  of  this  portion  should  be  actually  received 
by  his  son  to  spend  or  waste ;  that  could  not  be  the  meaning. 
If,  therefore,  it  be  settled  so  as  to  come  for  the  benefit  of 
the  family  in  the  fair  way  of  contracting  and  making  settle* 
ments,  that  comes  for  the  benefit  of  the  husband  and  his 
family;  and  that  is  the  present  case.  I  consider  what 
is  fairly  settled  for  the  family  comes  to  the  benefit  of  the 
husband." 

24.  A  settlement  of  the  wife's  fortune  to  her  separate  use 
will  not  enable  the  husband  to  exercise  a  power  of  this  de- 
scription, (a) 

25.  The  power  sometimes  specifies  in  what  manner  the 
portion  of  the  wife  shall  be  settled.  In  a  case  (b)  where 
it  was  directed  that  one-third  should  be  settled  on  the  eldest 
son,  and  one-third  on  the  younger  children,  it  was  held  to 
be  a  sufficient  compliance  to  settle  the  two-thirds  in  trust 
for  the  husband  for  life  and  for  the  children  after  his  death. 

26.  It  was  held  in  Holt  v.  Holt  (c),  that  in  estimating  the 
amount  of  the  wife's  fortune,  a  part  of  it,  which  was  not 
ascertained  nor  reduced  in  possession  during  the  husband's 
life,  was  not  to  be  taken  into  consideration. 

27.  It  is  customary,  in  a  Court  of  Equity,  to  relieve  parties 
against  unconscionable  transactions,  when  they  can  be 
restored  to  the  same  situation  as  they  were  at  the  period 
when  such  transactions  took  place.  In  instances  where  this 
cannot  be  done,  the  Court  does  not  interfere ;  so  that  it  will 

(a)  2  Ves.  Sen.  501.  (c)  2  P.  W.  648. 

(b)  Burrell  v.  Critchlej,   15  Ves. 
544. 
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not  give  relief  against  marriage  contracts  for  settlements, 
jointures,  or  other  provisions,  although  they  be  very  unequal, 
and  in  favour  of  the  wife ;  for,  as  the  Court  cannot  place  the 
parties  in  the  same  situation  in  which  they  were  prior  to  the 
marriage,  it  entertains  no  jurisdiction  in  the  above  cases. 

28.  Thus,  in  Wicherley  v.  Wicherley  (a),  where  the  person 
in  remainder  sought  relief  against  a  jointure  made  by  the 
tenant  for  life  upon  his  death-bed,  in  consideration  and 
prior  to  his  marriage  by  virtue  of  a  power,  it  was  refused  by 
Pratt,  C.  J.,  Lord  Parker,  C,  and  the  Master  of  the  Rolls. 

29.  So,  also,  in  North  v.  Ansell  (J),  the  wife's  portion  was 
5001,  in  consideration  of  which  and  of  the  marriage,  the  hus- 
band empowered  his  wife  to  dispose  by  will  of  200/.  She 
appointed  that  sum  and  died  before  him ;  and  although  the 
husband  stated  that  he  had  only  received  300/.  of  the  portion, 
yet,  as  the  consideration  for  the  power  was  the  marriage,  and 
he  hiid  acquiesced  in  the  transaction  for  fifteen  years,  during 
which  he  lived  with  his  wife,  the  Court  ordered  the  money 
to  be  paid  to  the  appointee,  regardless  of  the  consideration  of 
the  adequacy  or  inadequacy  between  the  power  and  the 
portion,  (c) 

(a)  Cited  2  P.  W.  619.  (c)  See  Whitfield  v.  Paylor,  Show, 

(b)  2  P.  W.  618 ;   2  Eq.  Ca.  Ab.     Pari.  Caa.  20. 
209. 
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SECTION  VHL 

OF  THE  PERFORMANCE  AND  SATISFACTION  OF  COVENANTS 
OR  AGREEMENTS  BY  THE  HUSBAND  TO  SETTLE  LANDS  IN 
JOINTURE    UPON   HIS  WIFE. 


1.  Distinction  between  performance 

and  satisfaction, 

2.  iVb  expression  of  intent  neces- 

sary to  make  act  a  perform^ 
ance, 

3.  Intent  must  appear  or  be  in-- 

ferred  to  make  act  a  satis- 
faction, 
5,   Where  purchase  of  lands  will  be 
performance   of  covenant  to 
settle, 

7.  Covenant  to  purchase  and  setde, 

8.  Presumption  of  performance  not 

rebutted     by    slight    circum- 
stances. 


10.  Where  purchase  part  perform- 

ance, 

1 1.  Purchase  not  part  performance 

unless  property  will  answer 
purposes  of  settlement. 

14.  Rule  as  to  satisfaction, 

17.  No  satisfaction  where  provision 
not  ejusdem  generis,  or  inferior 
in  value, 

19.  Equity  will  not  presume  inten- 
tion unless  provision  egualfy 
beneficial, 

21.  Instance  of  intention  that  wife 
should  have  both  jointure  and 
provision. 


1.  What  is  considered  a  performance,  and  what  a  satis- 
faction, will  appear  from  the  following  instances :  — 

If  the  husband  be  under  a  covenant  to  settle  a  jointure  of 
lands  upon  his  wife  of  a  certain  annual  value,  and  he  after- 
wards purchase  lands  and  take  the  conveyance  to  himself  in 
fee,  and  die  without  making  the  settlement,  that  purchase 
will  be  considered  by  the  law  as  having  been  made  in  per* 
formance  of  the  covenant.  But  if,  instead  of  leaving  the  law 
to  decide  upon  the  effect  of  the  purchase  in  relation  to  the 
covenant  to  settle,  the  husband  devise  his  lands  to  the  widow, 
the  question  upon  such  a  devise  is  one  of  satisfaction  and  not 
of  performance.  The  distinction  between  performance  and 
satisfaction  is  necessary  to  be  attended  to,  since  in  many 
cases  that  which  will  be  a  performance  will  not  be  a  satis- 
faction. 
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2.  No  particular  expression  of  intention  by  the  husband 
is  necessary  to  be  shown  to  make  his  act  or  permission  a 
performance  of  his  covenant,  because  the  law  presumes  it. 

3.  But  a  particular  intent  is  necessary  to  be  shown  or  in- 
ferred, that  a  thing  given  to  or  for  the  wife  by  her  husband 
was  meant  by  him  in  satisfaction  of  his  covenant,  the  col- 
lection of  which  intention,  when  not  expressed,  has  occasioned 
many  nice  distinctions  and  criticisms. 

4*  First,  as  to  the  performance  of  covenants  or  agreements 
by  the  husband  to  settle  lands  in  jointure  upon  his  wife. 

5.  When  the  husband  is  under  an  obligation  to  settle 
lands  in  jointure,  and  having  none,  makes  a  purchase,  taking 
the  conveyance  to  himself  in  fee,  without  making  the  settle- 
ment, in  such  and  the  like  cases  the  purchased  lands  will  be 
considered  a  performance  of  his  engagement ;  upon  the  prin- 
ciple, that  where  a  man  covenants  to  perform  an  act,  and 
does  one  which  may  be  converted  to  a  completion  of  such  a 
covenant,  the  law  presumes  that  he  meant  by  so  doing  to 
perform  his  obligation,  (a)  In  this  case,  therefore,  the  heir 
will  be  a  trustee  of  the  descended  lands  for  the  widow,  be- 
cause they  are  bound  by  the  covenant,  unless  the  legal  pre- 
sumption that  they  were  meant  in  the  performance  of  the 
covenant  can  be  repelled  by  evidence,  which  it  is  presumed 
will  be  admissible  for  that  purpose,  (b) 

6.  Mr.  Roper  is  of  opinion  (c)  that  if  the  husband  had 
lands  at  the  time  he  entered  into  the  covenant,  and  the 
covenant  referred  to  none  of  them  in  particular,  then  neither 
such  lands  nor  the  lands  afterwards  purchased  would  be 
holden  by  the  heir  as  a  trustee  for  the  widow ;  the  cove- 
nant not  operating  as  a  lien  upon  any  of  them.  But  this 
doctrine  appears  to  be  questionable,  (d) 

7.  If  the  covenant  be  so  framed  as  to  engage  not  only 
to  settle,   but  to  purchase  and  settle  lands  in  jointure, 

(a)  Tooke  v,  Hastings,  2  Vera.         (c)  1  Rop.  H.  &  W.  511. 
97 :  Wilcocks  v.  Wilcocks,  ibid.  568.         (d)  See  p.  472,  anti. 
{b)  10  Ves.  10. 
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then,  although  the  husband  may  be  seised  of  lands  when  he 
entered  into  it,  if  he  make  new  purchases  they  will  be  con- 
sidered in  performance  of  his  covenant,  because  the  lands  of 
which  he  was  seised  were  not  in  the  contemplation  of  the 
covenant,  but  those  afterwards  to  be  purchased,  which  brings 
the  case  within  the  general  rule,  (a) 

8,  The  legal  presumption  of  performance  is  not  to  be  re- 
butted by  trivial  circumstances .  Thus,  if  a  covenant  requiring 
lands  to  be  purchased  with  the  consent  of  other  persons,  be 
bought  without  such  consent  (b) ;  or  if  the  money  is  to  be 
paid  to  trustees,  to  be  laid  out  by  them  in  purchasing  lands, 
and  the  money  is  never  paid  to  them,  but  the  husband  buys 
lands  himself  (c) ;  or  if  such  money  be  stipulated  to  be  paid 
to  them  at  a  particular  time  to  make  the  purchase,  and 
instead  of  paying  the  money  he,  after  a  breach  of  his  covenant, 
purchase  lands ;  in  these  and  the  like  cases,  the  purchases 
made  by  the  husband  will  be  a  performance  of  his  covenants 
or  engagements ;  the  fact  whether  they  be  made  in  modo  et 
farmd  required  by  the  engagements  being  an  immaterial  cir- 
cumstance. 

9.  In  Garthshore  v.  ChaHe  (d),  Lord  Eldon  said,  ^^  It  is  now 
settled,  whatever  may  have  been  Lord  ThurloVs  difficulty, 
that  if  there  be  a  covenant  to  purchase  and  settle  lands  upon 
the  first  and  other  sons  in  tail  male,  and  the  party  purchases 
lands  of  less,  equal,  or  greater  value  than  the  sum  he  cove- 
nanted to  lay  out,  taking  a  conveyance  to  him  and  his  heirs, 
and  dies  leaving  a  son,  who  would  be  tenant  in  tail  under  the 
settlement,  and  a  grand-daughter  by  an  elder  son  deceased, 
upon  whom,  no  settlement  being  made,  the  lands  descend  ; 
that  purchase  would  be  not  in  all  senses  a  performance,  but 
a  kind  of  mixed  case,  between  performance  and  satisfaction, 


(a)  3  F.  W.  212 :  and  see  Lord         (o)  Ibid.:  and  Sowden  v.  Sowden, 
Hardwicke's  observations^    3   Atk.     1  Bro.  C.  C.  582  ;  1  Ck)Xy  165, 
327.  (d)  10Ve8,9. 

(b)  Lechmere  v.  Lechmere,  3  P. 
W.212 ;  Cas.  Temp.  Talb.  80. 
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which  would  bar  any  demand  against  the  assets  of  the  grand- 
father." 

10.  It  appears,  then,  that  although  the  lands  purchased  be 
inferior  in  value  to  the  lands  agreed  to  be  settled,  yet  they 
will  be  considered  a  performance  pro  tanto,  or  a  part  per- 
formance of  the  covenant  or  agreement  (a) ;  in  which  respect 
the  rules  of  performance  and  satisfaction  dijffer,  as  it  will  be 
afterwards  shown. 

11.  The  presumption  that  a  purchase  is  made  in  per- 
formance of  the  covenant  does  not  arise,  unless  the  property 
be  such  as  will  answer  the  purpose  of  the  settlement.  Thus, 
where  the  covenant  is  to  purchase  and  settle  lands  of  in- 
heritance in  possession,  a  purchase  of  leaseholds  for  lives  or 
years  (i),  or  of  a  reversion  (c),  will  not  be  deemed  a  per- 
formance. In  one  case  it  was  said  that  a  reversion  might 
be  purchased  with  the  intent  of  settling  it  when  it  fell 
in  (d) ;  but  the  decree  declared,  that  the  estate,  not  being  in 
possession  at  the  time  of  the  purchase,  was  not  to  be  con- 
sidered  as  bought  in  pursuance  of  the  articles.  Lands  of 
Borough-English  tenure  will  not  go  in  performance  of  a 
covenant  to  purchase  lands  of  inheritance,  the  course  of 
descent  being  different,  (e)  If  the  settlement  is  to  be  made 
without  impeachment  of  waste,  a  purchase  of  a  copyhold 
estate  will  not  be  taken  as  a  performance  (/)  ;  and  it  seems 
that  a  purchase  of  copyholds  will  not,  in  general,  be  a  per- 
formance (g)j  unless  the  covenant  be  couched  in  general 
terms  applicable  either  to  copyhold  or  freehold  property.  (A) 


(a)  8  P.  W.  212:  Deacon  v. 
Smith,  3  Atk.  323:  Attorney-Ge- 
neral V.  Whorwood,  1  Ves.  Sen.  540. 

(b)  3  P.  W.  225. 

(c)  Ibid,  and  Deacon  v.  Smith,  3 
Atk.  323. 

(rf)  3  Atk.  328. 

{e)  Pinncll  v.  Hallet,  Ambl.  106. 

(/)  Ibid. 

{g)  Attorney-General   v.   Whor- 


wood^ 1  Yes.  Sen.  541 :  see  1  Swan. 
319. 

(/*)  Wilks  V.  Wilks,  5  Vin.  Ab. 
293,  pi.  39 :  see  also  on  the  subject 
of  presumed  performance  of  cove- 
nants to  purchase  and  settle  lands. 
Bridges  v,  Bere,  2  Eq.  Ca.  Ab.  34 : 
Davys  v.  Howard,  6  Bro.  Pari.  Gas. 
ed.  Toml.  370 :  Lewis  v,  HiD,  1  Ves. 
Sen.  274 ;  Belt's  SuppL  143 :  Lench 
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12.  The  second  subject  of  consideration  is  the  satisfaction 
of  the  husband's  covenant  or  agreement  to  settle,  or  to  pur- 
chase and  settle  lands  upon  his  wife  in  jointure. 

13.  The  distinction  between  satisfaction  and  performance 
has  been  before  stated.  The  former  arises  upon  the  act  of 
the  party  in  his  lifetime  to  take  effect  after  his  death.  The 
latter  is  an  interference  of  law  upon  an  act  of  the  party 
complete  during  his  life,  as  in  the  instance  of  a  purchase 
before  mentioned.  Satisfaction  is  an  inference  of  intention 
to  be  collected  upon  the  party's  disposition,  as  by  will, 
whether  he  meant  by  the  provisions  contained  in  it  for  his 
widow  to  perform  his  engagements  to  her  by  articles  or 
settlement  (a)  ;  and  that  depends  upon  the  construction  of 
the  will,  and  the  intent  to  be  collected  from  that  instrument. 
It  is  also  necessary  to  take  into  consideration  the  pro- 
vision itself,  and  to  compare  it  with  that  secured,  or  intended 
to  be  so,  for  the  wife  by  the  covenant  or  settlement. 

14.  It  is  therefore  a  general  rule,  that  the  thing,  given  in 
order  to  be  considered  a  satisfaction,  must  be  exactly  of  the 
same  nature,  and  equally  certain  and  beneficial  to  the  legatee 
or  devisee,  as  that  in  lieu  or  substitution  of  which  it  is  sup- 
posed to  be  given.  This  rule,  however,  is  only  applicable 
when  the  testamentary  provision  is  not  expressed  to  be  a 
satisfaction  ;  for  if  it  be  so  declared,  then  the  widow,  without 
further  consideration,  is  put  to  her  election  between  the  two 
provisions,  in  the  same  manner  as  between  her  dower  and 
other  provisions,  a  subject  which  has  been  considered  (b) ; 
and  so  it  is  when  there  is  no  such  declaration,  but  a  Court  of 
Equity  is  of  opinion  that,  under  all  the  circumstances,  the 
testamentary  disposition  was  meant  in  satisfaction  of  the 
husband's  covenant  or  agreement,  (c) 


V.  Lench,  10  Ves.  511 :    Perry  v.  {b)  Suprct,  p.  440.  ei  seg. 

Phelips,  4  Yes.  108:  17  Yes.  173:  (c)  For  instances  of  satisfaction, 

Gardner  v.  Townshend,  Coop.  301.  see  Roper  &  White  on 

(a)  See  1  Swanst.  219.  vol.  2.  chap.  13. 
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15.  With  reference,  then,  to  the  above  rule,  it  follows,  that 
if  the  provisions  by  the  settlement  and  the  will  be  non  ^usdem 
generis  J  the  latter  will  not  be  a  satisfaction  of  the  former. 

16.  Thus,  in  Broughton  v.  Errington  (a\  the  husband  cove- 
nanted to  settle,  within  three  months  after  the  marriage,  an 
annuity  of  10002.,  to  be  issuing  out  of  part  of  his  real  estates, 
upon  his  wife  for  life,  if  she  were  the  survivor,  for  her  join- 
ture. He  afterwards  by  his  will  devised  to  her  absolutely, 
a  leasehold  house,  money  in  the  funds,  plate,  linen,  fur- 
niture, &c.  He  also  bequeathed  to  her  certain  real  estates 
which  he  had  agreed  to  sell,  also  other  monies  which  might 
be  required  to  complete  such  purchase,  all  of  which  were  to 
be  so  applied,  and  when  the  business  was  concluded,  he 
directed  the  conveyance  to  be  made  to  his  wife's  own  use,  and 
for  her  own  absolute  benefit.  The  testator  died  without 
having  performed  his  covenant,  leaving  real  estates  of  8000^ 
a  year.  The  net  rental  of  the  real  property  devised  to  the 
widow  was  550/.,  and  the  only  stock  of  which  the  testator 
died  possessed  was  20001.  East  India  stock.  The  question 
was,  whether  the  above  devises  were  to  be  considered  in 
satisfaction  of  the  testator's  covenant  to  settle  upon  his  widow 
an  annuity  of  1000/.  ?  The  House  of  Lords  decided  in  the 
negative,  in  affirmance  of  Lord  Bathurst's  decree;  upon 
the  principle,  as  it  would  seem,  that  the  testamentary  pro- 
visions were  not  of  equal  annual  value  with  the  annuity,  and 
that  the  real  estates,  and  the  personal  property  bequeathed, 
were  nan  ejiLsdem  generis  with  the  provision  secured  by  the 
covenant,  the  former  being  lands  and  gross  sums,  whilst  the 
latter  was  an  annuity. 

17.  This  case  seems  to  be  an  authority  to  this  extent,  that 
if  the  provisions  be  non  ejusdem  generis^  and  the  latter  be 
of  larger  gross  amount  than  the  value  of  that  agreed  to  be 
settled,  or  if  the  testamentary  provision  be  inferior  in  annual 
value  to  what  is  covenanted  to  be  settled  upon  the  widow, 

(a)  7  Bro.  ParL  Ca.  461,  8vo  ed. 
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such  subsequent  devises  will  neither  be  a  total  nor  a  partial 
satisfaction  of  the  covenant  or  agreement. 

18.  Of  the  same  complexion  with  the  above  is  the 
prior  case  of  Eastwood  v.  Vinke.  (a)  There  the  husband 
gave  a  bond  to  a  trustee  with  a  condition,  that  if  he 
at  any  time  within  four  months  settled  freehold  lands  of 
the  annual  value  of  100/.  upon  his  intended  wife  for  life, 
or  if  his  heirs,  executors,  &c.  should  within  four  months 
after  his  death  pay  to  her  20002.,  the  bond  was  to  be 
void.  The  husband  by  his  wiU  devised  freehold  and 
copyhold  lands  to  his  wife  and  her  heirs  of  the  yearly  value 
of  88/.,  and  died  within  four  months  after  the  marriage, 
without  having  settled  upon  her  lands  of  the  yeariy  value  of 
100/.  The  question  was,  whether  the  devise  of  lands  by  the 
wiU  was  a  satisfaction  of  the  condition  of  the  bond  ?  The 
copyhold  lands  could  not  so  be  considered;  and  as  to  the 
freehold,  it  was  decided  by  the  Master  of  the  Rolls  that  they 
were  not  to  be  taken  in  satisfaction  of  it ;  and  for  these 
reasons,  as  it  would  seem,  viz.  that  if  the  bond  were  forfeited, 
then,  as  the  obligation  became  a  debt,  a  devise  of  lands  not 
being  ejitsdem  generis^  the  latter  could  not  be  a  satisfaction  of 
the  former :  on  the  other  hand,  if  the  agreement  were  to  be 
considered  to  settle  lands  of  the  yearly  value  of  100/.,  then 
those  devised  to  the  widow  being  of  less  annual  amount  than 
100/.,  could  not  for  that  reason  be  held  to  go  in  satis&ction 
of  the  engagement  to  settle  lands  of  that  full  yearly  value. 
The  husband's  executors,  therefore,  were  ordered  to  pay  the 
arrears  of  the  100/.  a  year,  and  to  settle  that  annual  sum 
upon  the  widow,  the  Court  declaring,  that  she  was  not  in- 
titled  to  the  2000/. ;  and  that  the  lands  devised  should  not  be 
taken  in  part  satisfaction  of  the  100/.  agreed  to  be  settled  as 
before  mentioned. 

19.  The  reader  will  have  observed,  upon  the  perusal  of 

(a)  2  P.  W.  614,   confirmed  on   appeal  to  the  Chancellor:    see  also 
Probert  v.  Moi^n,  1  Atk.  440. 
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the  above  authorities,  that  a  Court  of  Equity  will  not  presume 
an  intention  in  the  husband  to  satisfy  his  covenant  or  agree- 
ment for  a  jointure  upon  his  wife  by  his  testamentary  dispo- 
sition in  her  favour,  unless  the  latter  be  in  all  respects 
equally  beneficial  to  her,  as  her  interest  under  such  covenant 
or  agreement. 

20.  It  is  a  consequence,  therefore,  that  if  the  lands  stipur 
lated  to  be  settled  upon  the  wife  in  jointure  be  without  im- 
peachment of  waste,  and  those  bequeathed  to  her  are  without 
that  privilege ;  or  if  the  settlement  is  to  be  made  to  her  in 
fee,  and  the  devise  is  to  her  for  life  only,  in  these  and  such 
like  instances  the  bequests  will  not  be  considered  in  satis- 
faction of  her  right  under  the  covenant  or  agreement,  (a) 

21.  An  instance  where  it  appeared  upon  the  fair  con- 
struction of  the  husband's  will,  that  he  actually  intended  his 
widow  to  have,  not  only  the  provision  made  by  their  mar- 
riage articles,  but  also  the  testamentary  provision  which  he 
had  given  to  her,  occurred  in  the  case  of  Prime  v.  Stebbing.  (b) 
There  the  husband  covenanted  in  marriage  articles,  that  the 
lands  settled  upon  his  wife  were  of  the  yearly  value  of  1600Z. 
above  all  incumbrances.  He  then  made  his  will  in  this 
manner:  "  I  do  hereby  ratify  and  confirm  my  marriage 
articles ;  and  I  do  also  give  to  my  wife  all  my  lands  in  A  B, 
for  life."  The  lands  in  jointure  where  deficient  in  value,  and 
the  question  was,  whether  the  lands  devised  were  not  a  satis- 
faction of  such  deficiency  ?  Lord  Hardwicke  observed,  that 
the  husband  could  not  intend  to  devise  those  lands  as  a  satis- 
faction for  what  the  wife  was,  in  strictness  of  law,  intitled  to 
under  the  articles,  but  that  he  clearly  meant  them  as  an 
accumulated  bounty,  and  that  it  was  the  same  as  if  he  had 
repeated  every  iota  in  the  articles,  and  had  declared  that 
every  clause  in  them  should  be  performed ;  and  then  added, 
I  also  give  her  such  lands. 

(a)  See  Alleyn  v.  AUejn,  2  Ves.         (b)  2  Ves.  Sen.  409. 
Sen.  38. 


496        PERFORMANCE  AND  SATISFACTION   OF   COVENANT. 

22.  The  reader  will  find  further  information  upon  the  points 
discussed  in  this  section  in  a  subsequent  part  of  this  treatise, 
where  the  subject  of  the  performance  and  satisfaction  of  the 
husband's  covenants  to  leave  or  settle  part  of  his  personal 
estate  to  or  upon  his  wife  is  considered,  the  rules  in  respect 
of  such  covenants  being  equally  applicable  to  the  performance 
or  satisfaction  of  his  covenants  to  settle  real  estates,  (a) 

(a)  See  book  2.  infra. 
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SECTION  IX. 

OF    ALIENATION    BY    JOINTRESSES    SEISED    IN    TAIL    EX   PRO 

riSIONB    VIRI. 


2.  Power  of  alienation  by  widow 

seised  of  estate  tail  ex  provi- 
sione  mi. 

3.  Remedy  given  hyW  Hen,  7.  c,  20. 

4.  By  32  Hen.  8.  c.  36. 

5.  Statutes  liberally  construed, 

6w  Statute  of  Hen.  7.  extends  to 
mere  right  or  title  of  dower, 

7.  And  to  trust  estates  and  equities 
€>f  redemption, 

9.  Estates  derived  from  husband 
or  his  ancestors  within  statute. 

10.  Instance    if  jointure    derived 

from  husbands 

11.  From  husbands  ancestors^ 

12.  Where  part   only  of  jointure 

protected, 
15.   Where    money  paid  by  wif€s 

friends^  will  not  take  jointure 

made  by  husbands  ancestor 

out  of  statute, 
18.   What  will  be  considered  pur^ 

chases  by  husband  or  his  an^ 

cestors, 

20.  Copyholds  not  within  act 

21.  Unless    copyhold    extinguished 

and  lands  settled 

22.  Estates  belonging  to  wife^  or  de- 

rived from  her  ancestors,  not 
within  act, 

23.  Although  money  paid  by  hus- 

band or  his  friends, 

24.  Nor  voluntary  jointure  by  stran^ 

ger. 


27. 
29. 


30. 

31. 

33. 

34. 

36. 
36. 
37. 
38. 

39. 

40. 
42. 

43. 

44. 


45. 

47. 


Or  where  remainder  limited  to 

stranger. 
Whether  widow  tenant  in  tail 

general  ex  provisione  viri,  the 

reversion    being  in   the    hus- 

bands  heir,  is  within  act. 
Estates  devised  to  wife  by  huS" 

band. 
Estate  in  fee  simple  not  within 

statute. 
What  cdienaHons  within,  or  not 

within  statute,, 
Fines  or  recoveries  by  wife  and 

husband  who  made  jointure. 
Lease  by  widow  for  life. 
For  years. 

Widow  vouchee  in  recovery. 
Effect  of  act  as  to  estates  dis^ 

continued. 
Entry  necessary  to  defeat  diS" 

continuance. 
Who  intitled  to  enter. 
Widow's    discontinuance    with 

consent  of  heir  no  forfeiture. 
Lease  for  years    by  jointress 

confirmed  by  fine  of  issue. 
Liability  of  jointress  tenant  in 

tail  to  waste  ;  Mr,  Jacobs  re- 

marhs. 
Effect  ofS^4W,4,c.  74. 
Effect  of  act  upon  practice  of 

equity  in  decreeing  specific  per-* 

formance  of  marriage  articles. 


1.  Wb  have  already  considered  the  effect  of  tortious  convey' 
ances  under  the  old  law  by  jointresses  for  life,  (a) 

(a)  Ante,  p.  467. 
VOL.  I.  K  K 
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2.  Where  she  was  seised  of  an  estate  tail  ex  provisione  virij 
she,  as  any  other  tenant  in  tail,  might  have  barred  the  issue 
by  a  fine ;  and  not  only  the  issue,  but  the  persons  in  re- 
mainder or  reversion,  by  a  common  recovery. 

3.  In  order  to  prevent  such  alienations,  and  to  preserve  for 
the  issue  of  the  marriage  the  provisions  intended  for  them, 
as  also  to  continue  the  estate  in  the  family  of  the  husband, 
from  whom  it  proceeded,  and  by  whom  it  was  settled,  the 
legislature  passed  the  act  of  the  11  Hen.  7.  (a),  which  declares 
"  that  any  woman  who  had  or  should  have  any  estate  in  dower, 
or  for  life,  orin  tail  jointly  with  her  husband,  or  only  to  her- 
self, or  to  her  use,  in  any  manors,  lands,  tenements,  or  other 
hereditaments,  of  the  inheritance  or  purchase  of  her  husband, 
or  given  to  the  husband  and  wife,  in  tail  or  for  life,  by  any 
of  the  ancestors  of  the  husband,  or  by  any  other  person  seised 
to  the  use  of  the  husband,  or  of  his  ancestors,  and  had  or 
should,  being  sole,  or  with  any  after-taken  husband,  discon- 
tinue, alien,  release,  or  confirm  with  warranty,  or  by  covin 
sufier  any  recovery  of  the  same  against  them  or  any  of  them, 
or  any  other  seised  to  their  or  either  of  their  use ;  all  such 
recoveries,  discontinuances,  alienations,  releases,  confirm- 
ations, and  warranties  shall  be  utterly  void  and  of  none  effect. 
And  that  it  shall  be  lawful  to  every  person  to  whom  the  in- 
terest, title,  or  inheritance,  after  the  decease  of  the  women, 
of  the  manors,  &c.  being  discontinued,  aliened,  and  sufifered 
to  be  recovered  after  the  first  day  of  December  then  next 
shall  appertain,  to  enter  into  all  and  every  the  premises,  and 
peaceably  to  possess  and  enjoy  the  same  in  such  manner  and 
form  as  he  or  they  should  have  done  if  no  such  discontinuance, 
warranty,  or  recovery  had  been  had  or  made.  And  that  if 
any  of  the  said  husbands  and  women,  or  any  other  seised  to 
the  use  of  them,  of  the  estate  before  specified,  after  the  ssdd 
first  day  of  December,  make  or  cause  to  be  made  or  suffer 
any  such  discontinuance,  alienations,  warranties,  or  recoveries 
in  form  aforesaid,  that  then  it  shall  be  lawful  to  the  person 

(a)  Chap.  20. 
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or  persons  to  whom  the  said  manors,  &c.  should  or  ought  to 
belong  after  the  decease  of  the  said  women,  to  enter  into  the 
same,  and  them  to  possess  and  enjoy  according  to  such  title 
and  interest  as  they  should  have  had  if  the  same  women  had 
been  dead,  no  discontinuance,  warranty,  nor  recovery  had,  as 
against  the  said  husband  during  his  life,  if  the  said  discon- 
tinuance, alienation,  warranties,  and  recoveries  be  hereafter 
had  by  or  against  the  same  husbands  and  women  during  the 
coverture  between  them^  Provided  that  the  said  women, 
after  the  decease  of  their  said  husbands,  may  re-enter  into  the 
same  manors,  &c.  and  them  to  enjoy  according  to  their  first 
estate  in  the  same.  And  that  if  the  said  women,  at  the  time 
of  such  discontinuance,  alienations,  recoveries,  warranties, 
after  the  said  first  day  of  December,  to  be  had  and  made  of  any 
of  the  premises,  be  sole ;  then  they  shall  be  barred  and  ex- 
cluded of  their  title  and  interest  in  the  same  from  thenceforth, 
and  the  person  and  persons  to  whom  the  title,  interest,  and 
possession  of  the  same  should  belong  after  the  decease  of  the 
said  women,  shall,  immediately  after  the  said  discontinuances, 
alienations,  warranties,  and  recoveries,  enter  into  the  same 
manors,  &c.  and  them  to  possess  and  enjoy  according  to  his  or 
their  title  in  the  same.  Provided  also  that  the  act  extend 
not  to  any  such  recovery  or  discontinuance  to  be  had  where 
the  heirs  next  inheritable  to  the  said  women,  or  he  or  they 
that  next  after  the  death  of  the  same  women  should  have 
estate  of  inheritance  in  the  same  manors,  &c,,  be  assenting  or 
agreeable  to  the  said  recoveries,  where  the  same  assent  and 
agreement  are  of  record  or  enrolled.  Provided  farther,  that 
it  shall  be  lawful  to  every  such  woman,  being  sole,  or  married 
after  the  death  of  her  first  husband,  to  give,  sell,  or  make  dis- 
continuance of  any  such  lands  for  term  of  her  life  only,  after 
the  course  and  usage  of  the  common  law  before  the  making  of 
this  act." 

4.  This  act  was  referred  to  and  confirmed  by  the  subse- 
quent statute  of  Henry  the  Eighth  (a),  which  was  passed  for 

(a)  32  Hen.  8.  chap.  36,  sect.  2. 
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the  exposition  of  the  statute  of  fines  ;  and  it  provides  "  that 
the  act  itself  (the  32  Hen.  8.),  nor  any  thing  therein  con- 
tained, shall  extend  to  bar  or  exclude  the  lawful  entry,  title, 
or  interest  of  any  heir  or  heirs,  person  or  persons,  heretofore 
given,  or  hereafter  to  be  given,  grown,  or  accrued  to  them  or 
any  of  them,  in  or  to  any  manors,  &c.  by  reason  of  any  fine 
or  fines  heretofore  levied,  or  hereafter  to  be  levied  by  any 
woman  after  the  death  of  her  husband,  contrary  to  the  form, 
intent,  and  effect  of  the  statute  of  11  Henry  7.  c.  20,  of 
any  manors,  &c.  of  the  inheritance  or  purchase  of  her 
husband  or  of  any  of  his  ancestors,  given  or  assigned  to  any 
such  woman  in  dower,  for  life  or  in  tail,  in  use  or  possession ; 
but  that  the  same  act  (11  Henry  7.)  shall  stand,  remain,  and 
be  in  full  strength  and  virtue  in  every  article,  sentence,  and 
clause  therein  contained,  in  like  manner  and  form  as  though 
the  present  act  had  never  been  made." 

5.  These  statutes  being  remedial,  they,  like  the  act  of  32 
Henry  8.,  chap.  28,  considered  in  a  former  chapter  (a),  have 
been  construed  liberally,  according  to  their  spirit  and  in- 
tention, and  not  according  to  the  letter. 

6.  The  statute  of  Henry  the  Seventh  seems  to  anticipate  and 
only  to  provide  against  the  discontinuances  of  such  tenants 
in  dower  whose  titles  are  complete  under  assignments  of 
dower ;  for  the  expressions  are,  "  any  woman  who  had  or 
should  have  any  estate  in  dower."  Yet  these  words  have 
been  considered  as  embracing  a  mere  title  to  dower.  It  was 
accordingly  said  by  Rhodes,  J.,  in  Barker  v.  Taylor  (ft),  that 
''  if  a  woman,  having  title  to  dower,  enter  and  levy  a  fine 
before  she  be  endowed,  such  fine  is  within  the  act,  although 
she  be  not  tenant  in  dower." 

7.  The  subjects  mentioned  in  the  act  are  manors,  lands, 
tenements,  and  hereditaments;  and  it  has  been  adjudged 
that  the  statute  extends  to  trust  estates  settled  by  the 
husband  in  trust  for  his  wife ;  because  as  the  act  expressly 

(a)  Page  163,  ante.  (b)  2  Leon.  168. 
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mentioDs  lands  holden  to  the  use  of  the  wife,  it  necessarily 
includes  modem  trusts,  and  also  equities  of  redemption,  (a) 
Trusts  being  at  the  time  of  passing  the  statute  mere  uses  at 
common  law. 

8.  Thus,  in  Symson  v.  Turner  (b),  the  husband  vested  in 
trustees  real  property  in  trust,  as  to  lands  of  the  annual 
value  of  150/.,  for  the  wife  in  tail  general,  remainder  in  trust, 
for  the  husband  in  fee.  There  was  no  issue  of  the  marriage, 
and  the  husband  died.  His  widow  suffered  a  recovery,  and 
devised  the  lands  for  the  payment  of  her  debts,  and  died 
without  issue.  Upon  the  bill  of  the  husband's  heir  against 
the  creditors  of  the  wife,  the  Court  decided  that  the  case 
was  within  the  statute. 

9.  The  act  declares  '^  that  any  woman  who  had  or  should 
have  any  estate  for  life,  or  in  tail  jointly  with  her  husband, 
or  only  to  herself,  or  to  her  use,  in  any  manors,  &c.  of  the 
inheritance  or  purchase  of  her  husband^  or  given  to  the 
husband  and  wife  in  tail  or  for  life  by  any  of  the  ancestors  of 
the  husband,  or  by  any  other  person  seised  to  the  use  of  the 
husband,  or  of  his  ancestors,'^  and  should  discontinue,  &c» 
Such  are  the  estates  mentioned  in  the  act ;  but  in  consequence 
of  the  liberal  construction  which  has  been  put  upon  the 
statute,  it  has  been  determined,  that  whenever  an  estate  has 
been  derived  either  from  the  husband  himself  or  from  any 
of  his  ancestors,  it  is  within  the  meaning  and  protection  of 
the  statute. 

10.  The  case  of  L3mch  v.  Spencer  (c)  furnishes  an  instance 
of  such  a  jointure  of  the  inheritance  of  the  husband  immedi- 
ately proceeding  from  him  as  is  comprehended  within  the  act. 

There  the  husband  being  seised  of  lands  in  fee,  enfeoffed 
B,  upon  condition  to  regrant  them  to  husband  and  wife  in 
tail,  which  was  accordingly  done.  There  was  issue  a  son, 
and  the  husband  died,  the  son  being  tenant  in  tail^  with  the 

(a)  2  Yem.  4S9.  3  Rep.  50  h ;  S.  C.  9ub  nom.  Brown's 

lb)  1  Eq.  Ca.  Ab.  220.  case, 

(c)  Cro.  EKz.  613;  Moor,  455; 
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reversion  in  fee  in  himself.  He  levied  a  fine  with  procla- 
mations to  C  in  fee*  The  mother  afterwards  demised  the 
estate  to  D  for  his  life,  upon  whom  C  entered  under  the 
statute,  insisting  that  the  demise  to  D  by  the  widow  was  a 
discontinuance  and  a  forfeiture  under  the  act.  And  the 
Court  decided  three  points :  1st,  that  although  the  estate  tail 
to  husband  and  wife  was  derived  from  the  feofiees,  yet  as  it 
was  done  ex  procuratione  viri^  it  was  an  intail  by  the  provision 
of  the  husband  within  the  statute ;  2dly,  that  the  lease  made 
by  the  widow  for  the  life  of  the  lessee  was  a  discontinuance 
within  the  same  act ;  and  3dly,  that  the  effect  of  the  fine 
being  to  bar  the  estate  tail,  and  to  pass  the  reversion  in  fee 
to  C  the  conusee,  he  was  authorised  by  the  statute  to  enter 
upon  the  lessee  as  the  person  next  intitled  in  reversion. 

11.  An  instance  of  such  a  jointure  made  upon  the  wife  by 
her  husband's  relatives  or  ancestors  of  their  estate  of  in- 
heritance will  be  found  in  Sharington  v.  Strotton.  (a)  There 
A,  in  consideration  of  the  marriage  of  his  brother  B  with  C, 
covenanted  to  stand  seised  of  lands  to  the  use  of  himself  for 
life,  remainder  to  the  use  of  B  and  C  for  their  lives.  This 
was  adjudged  to  be  a  provision  within  the  statute,  as  pro- 
ceeding from  an  ancestor  of  the  husband. 

12.  It  may  happen  that  part  of  the  lands  settled  in  join- 
ture on  the  wife  by  the  husband's  ancestor  may  be  protected 
by  the  statute  against  her  discontinuance  after  the  husband's 
death,  and  that  the  remainder  may  not  be  comprehended 
within  the  act,  so  as  to  leave  to  the  wife  the  same  power  of 
disposition  over  it  as  before  the  passing  of  the  statute. 

13.  Thus,  if  lands  be  given  by  the  husband's  father  to  the 
son  and  his  intended  wife  before  marriage  in  fee  simple,  and 
they,  after  the  coverture,  levied  a  fine  of  the  whole  to  the 
father,  who  granted  again  the  estate  to  them  in  tail,  the 
husband's  moiety  only  was  within  the  statute ;  for  the  first 
gift  of  the  father  in  fee  simple  was  not  within  the  act,  and 
the  donees  took  the  lands  in  moieties  in  their  own  rights : 
when,  therefore,  the  husband  and  wife  joined  in  the  fine, 

(a)  Plowd.  300.  307. 
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their  several  shares  passed  to  the  father,  the  one  from  the 
wife  and  the  other  from  her  husband;  so  that,  upon  the 
regrant  by  the  father,  the  wife's  moiety  could  not  be  con- 
sidered as  proceeding  from  the  husband's  ancestor  within 
the  intent  and  meaning  of  the  statute,  (a) 

14.  So  also,  in  the  case  of  Laughter  v.  Humphrey  (J), 
a  man  and  woman,  being  joint-tenants  in  fee  of  a  manor, 
married,  and  afterwards  levied  a  fine  to  a  stranger,  who 
rendered  the  manor  to  them  in  tail.  The  wife,  after  sur- 
viving her  first  husband,  took  a  second,  and  joined  with  him 
in  a  fine  of  the  estate.  It  was  determined,  that  the  fine 
was  void  only  as  to  the  moiety  of  the  manor  which  had 
originally  been  the  estate  of  the  first  husband,  that  moiety 
alone  being  protected  by  the  statute. 

15.  The  reader  will  have  noticed,  that  the  statute  strictly 
applies  to  cases  only  where  the  property  is  given  to  the 
husband  and  wife,  in  tail  or  for  life,  by  any  of  his  ancestors ; 
but  according  to  the  liberal  construction  of  the  act,  it  has 
been  adjudged,  that  although  money  may  have  been  given 
by  the  wife  or  her  friends  for  the  settlement  made  upon  her, 
yet  if  marriage  constituted  part  of  the  consideration,  the 
estate  will  fall  within  the  provisions  of  the  statute. 

16.  Thus,  in  Moor  (c),  the  law  upon  this  subject  is  stated 
to  be,  that  if  the  ancestor  of  the  husband  covenant  to  stand 
seised  of  land  to  the  use  of  the  husband  and  wife  in  consi- 
deration of  marriage,  and  also  in  consideration  of  money, 
and  the  wife  alien  the  estate  after  her  husband's  death,  his 
heir  may  enter  under  the  statute,  for  the  consideration  of 
marriage  is  to  be  preferred  to  that  of  money,  and  then  the 
provision  will  be  considered  as  the  gift  of  the  husband's 
ancestor,  and  within  the  act.  In  affirmance  of  this  propo- 
sition, the  case  of  Villers  v.  Beaumont  (d)  is  referred  to. 

(a)  The  Queen  v.  Savage,  Moor,         (d)  Dyer,  146  a ;   Beodl.  39 :  see 
716.  also  Kirkman  v.   Thompsony   Cro. 

(b)  Cro.  Eliz.  524.  Jac.  474. 

(c)  Page  93. 
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17.  The  instances  which  have  been  given  relate  merely 
to  provisions  settled  upon  the  wife  of  estates  being  the  inhe- 
ritance of  her  husband  or  the  gift  of  his  ancestors,  but  the 
statute  extends  to  lands,  &c.  so  settled,  which  were  of  the 
purchase  of  the  husband  or  of  his  ancestors. 

18.  As  to  what  have  been  considered  purchases  within  that 
clause  of  the  act :  — it  is  said  that  if  husband  and  wife  join  in 
selling  her  estate,  and  purchase  other  lands  with  the  money, 
which  are  settled  upon  both  of  them,  that  will  be  a  jointure 
within  the  act ;  because  the  money  was  a  chattel  vested  in 
the  husband,  which  he  might  have  disposed  of  as  he  pleased ; 
so  that,  when  he  invested  the  money  in  the  purchase  of  lands, 
and  settled  them  upon  himself  and  wife,  the  law  will  consider 
such  purchase  and  settlement  as  a  jointure  on  the  wife 
within  the  meaning  of  the  statute,  (a)  So,  also,  if  the  trans- 
action be  between  a  stranger,  the  wife's  friends,  and  liie 
husband;  and  the  stranger,  in  consideration  of  a  sum  of 
money  paid  by  the  husband  and  the  friends  of  his  wife, 
settle  lands  upon  her  in  jointure,  that  will  be  considered  a 
purchase  and  settlement  by  the  husband  widiin  the  letter 
and  meaning  of  the  statute,  (b) 

19.  Having  considered  what  estates  and  interests  are 
comprehended  under  this  statute,  we  will  next  inquire  what 
estates  and  interests  are  not  included  within  the  scope  of 
the  act. 

20.  Copyhold  estates  are  not  within  the  act,  for  an  entry 
being  given  by  it,  a  person  would  be  introduced  as  tenant, 
without  being  admitted  by  the  lord  of  the  manor,  (c) 

21.  But  if,  by  a,  transaction  between  the  lord  of  the  manor 
and  the  husband,  the  copyhold  is  extinguished,  and  the  lands 
are  settled  in  jointure  upon  the  wife,  that  will  be  a  settle- 
ment within  the  statute,  (d) 

(a)  Palm.  217.  (d)  Stockbridge'B  case,  Cro.  Elis. 

(b)  Piggot  V.  Palmer,  Moor.  250.      24. 

(c)  Gilb.  Ten.  181 :  see  Harring- 
ton V.  Smith,  2  Sid.  41.  73. 
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22.  We  have  seen  that  the  statute  only  provides  against 
the  discontinuances  of  widows,  of  estates  which  they  held  in 
jointure,  of  the  inheritance  or  purchase  of  their  husbands,  or 
of  the  gifts  of  the  ancestors  of  the  husbands,  or  by  any 
person  seised  to  the  uses  of  the  husbands  or  their  ancestors. 
If,  therefore,  the  estates  settled  in  jointure  be  the  wife's  own 
property,  or  be  derived  from  any  of  her  ancestors,  such 
jointures  are  not  within  the  provisions  of  the  statute  of 
Henry  the  Seventh. 

23.  It  has  been  shown,  that  if  the  estate  settled  upon  the 
wife  belong  to  her  husband  or  his  ancestors,  the  jointure  wiU 
be  comprehended  within  the  statute,  although  money  may 
have  been  paid  by  the  wife  or  her  friends  for  the  provision ; 
so  also  if  the  lands  settled  belong  to  the  wife  or  to  her  relations, 
pa3n[nent  of  money  by  the  husband  or  his  friends  in  considera  - 
tion  of  the  marriage,  will  not  make  him  or  them  purchasers  of 
the  estate  within  the  statute ;  for  the  estate,  moving  from  the 
wife's  father  or  relations,  is  neither  within  the  words  nor  the 
meaning  of  the  act ;  and  with  respect  to  the  money  paid  by 
the  husband  or  his  friends,  it  is  not  to  be  considered  as  ad- 
vanced solely  in  purchase  of  the  specific  estate,  but  in  conse- 
quence and  as  a  part  of  the  marriage  contract,  (b) 

24.  It  seems  that,  in  order  to  bring  the  jointure  settled 
upon  the  wife  within  the  statute,  when  the  lands  are  not  the 
property  either  of  the  husband  or  of  any  of  his  ancestors, 
but  of  a  stranger  who  makes  the  settlement,  such  settlement 
must,  under  the  term  purchase,  &c.  mentioned  in  the  act, 
have  been  procured  by  the  husband  or  his  ancestor  for  a 
valuable  consideration ;  so  that  if  the  inducement  for  the 
stranger  to  make  the  jointure  were  merely  voluntary,  as 
from  friendship  to  the  husband,  or  in  consideration  of  past 
services,  such  settlement  would  not  be  subject  to  the  re- 
strictions of  the  statute. 

(o)  Eyston  v,  Studde,  Plowd.  463 :     624  ;   Palm.  217  ;  Jenk.  319 :    see 
and  see  Cro.  Eliz.  524 :  Moor,  715.       also    Copland  v.  Pyatt,  Cro.  Car. 
(6)  Kjnaston  v.  Uoyd,  Cro.  Jac.     244. 
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25.  Thus,  in  an  early  case,  the  Bishop  of  Exeter,  in  con- 
sideration of  the  good  services  done  by  A,  his  domestic  male 
servant,  as  for  divers  other  considerations,  and  in  contem- 
plation of  a  marriage  between  A  with  B,  the  cousin  of  the 
bishop,  enfeoffed  A  and  B  of  lands  to  them  and  the  heirs  of 
their  bodies.  The  marriage  took  effect,  and  A  died.  His 
widow,  B,  levied  a  fine  of  the  lands,  and  one  of  the  questions 
was,  whether  the  jointure  came  within  the  provisions  of  the 
statute  Hen.  7.  ?  And  it  was  determined  in  the  negative : 
1st,  because  it  was  not  a  gift  by  the  husband  nor  by  any  of 
his  ancestors :  and,  2dly,  for  the  consideration  of  the  service 
of  the  husband  was  not  such  a  purchase  by  him  as  the  law 
intended,  but  that  the  jointure  was  the  mere  volimtary  gifk 
of  the  Bishop,  and  that  the  case  was  not  altered  either  by  the 
expression  in  the  feoffment  "  of  other  considerations  "  (since 
none  in  particular  were  mentioned),  nor  by  the  Bishop  naming 
B  in  the  deed  as  his  cousin,  (a) 

26.  So,  in  the  late  case  of  Watkins  v.  Lewis  (6),  where  a 
settlement  had  been  made  to  the  use  of  the  husband  and  wife 
in  tail  of  an  estate  which  had  been  bought  by  the  husband, 
but  the  whole  purchase-money  of  which  had  been  paid  by 
the  wife's  sister  on  condition  that  the  estate  should  be  so  set- 
tled, it  was  held  that  the  jointure  was  not  within  the  statute. 

27.  Since  the  design  of  the  statute  was  to  prevent  discon 
tinuances  by  jointresses  of  the  lands  of  their  husbands,  to  the 
prejudice  of  such  husbands  and  their  heirs,  it  is  a  consequence, 
that  if  the  settlement  be  so  made  upon  the  wife  as  to  show  that 
no  regard  was  paid  to  the  succession  of  the  heirs  of  the  husband 
to  the  estate,  that  will  be  a  case  not  within  the  meaning  of 
the  act,  although  it  be  within  its  letter.  This  may  happen 
when  no  interest  is  expressly  given  or  limited  to  the  heirs  of 
the  husband,  but  the  remainder  expectant  upon  the  estate 
given  to  the  wife  is  limited  to  a  stranger. 

(a)  Ward  v.  Walthew,  Cro.  Jac         (b)  I   Rusa.  &  M.   377 ;    S.  C. 
173 ;  Brownl.  137 ;  Noy,  122 ;  Yelv.     Watkins  v.  Watkins,  TamL  447. 
101 ;  Moor,  683. 
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28.  An  instance  of  this  will  be  found  in  the  case  of  Foster  v» 
Pitfall,  (a)  There,  a  man  being  seised  in  fee  of  lands,  devised 
them  to  his  wife  in  tail  general,  remainder  to  a  stranger,  and 
died.  His  widow  married  again,  and  suffered  a  recovery  of 
the  estate.  The  question  was.  Whether  the  alienation  was  a 
forfeiture  within  the  statute  ?  And  it  was  decided  in  the 
negative ;  the  Court  observing,  that  the  case  was  within  the 
letter  but  not  the  meaning  of  the  act,  that  the  statute  only 
applied  to  lands  given  by  the  husband  or  his  ancestor,  for  the 
advancement  of  the  wife,  and  that  the  remainder  of  the 
estate  being  limited  to  a  stranger  should  not  be  intended  a 
jointure,  no  inheritance  being  to  revert  to  the  husband  or 
descend  to  his  heirs. 

29.  Mr.  Jacob  observes  (6),  "  The  reasons  given  for  the 
judgment  in  Foster  v.  Pitfall  imply  that  the  wife,  having  an 
estate  in  taU  general  ex  provisione  viri^  would  be  restrained 
from  alienation,  if  the  reversion  were  in  the  husband  or  his 
heirs.  So,  in  Symson  v.  Turner  (c),  where  the  lands  were 
settled  on  the  wife  in  tail  general,  with  remainder  to  the 
husband  and  his  heirs,  the  case  was  held  to  be  within  the 
statute.  But  it  appears  to  have  been  held  in  Hughs  v. 
Clubb(d);  that  if  the  husband  devises  to  his  wife  in  tail 
general,  and  the  reversion  descends  to  his  own  heirs,  the 
wife  is  not  within  the  restriction  of  the  statute :  the  marginal 
note  of  this  case,  however,  states  the  point  differently,  (e)  " 

30.  Mr.  Jacob  adds,  "  In  Gretton  v.  Haward  (/),  it  was 
argued  that  the  statute  did  not  extend  to  estates  devised  to 
the  wife  by  the  husband.  But  a  devise  is  within  the  words, 
and  in  Foster  v.  Pitfall  and  Hughs  v.  Clubb  it  does  not  seem 
to  have  been  doubted  that  the  statute  would  have  applied, 
if  the  limitations  contained  in  the  will  had  been  different." 

(a)  Cro.  Eliz.  2 ;   1  Leon.  261 :         (d)  I  Comjn.  369. 

Hughs  V.  Clubby  1  Com.  Bep.  369:  (e)  On  this  question,  see  Preston 

and  see  6  Taunt  100.  103.  on   Convejancing,    voL    1.  p.  20 : 

(b)  1  Bop.  H.  &  W.  622.  Gilbert  on  Uses,  by  Sugden,  p.  342. 

(c)  1  Eq.  Ca.  Ab.  220.  (/)  6  Taunt.  94 ;  2  Marsh.  9. 
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31.  The  wife's  alienation  of  an  estate  in  fee  simple  settled 
in  jointure  by  her  husband,  or  his  ancestors,  is  not  a 
forfeiture  within  the  act.  (a) 

32.  After  the  consideration  of  what  estates  settled  in 
jointure  are  and  are  not  within  the  statute  of  Henry  7.,  the 
subject  which  next  presents  itself  is,  what  species  of  aliena- 
tion will  be  a  forfeiture  within  the  letter  and  meaning  of 
the  act. 

33.  We  have  seen  that  the  statute  only  provides  against 
the  discontinuances  of  wives  when  sole,  or  with  after-takem 
husbands,  of  estates  settled  on  the  widows  by  their  former 
husbands,  or  the  ancestors  of  such  husbands ;  so  that  fines 
or  recoveries  suffered  by  such  women  with  their  husbands, 
by  whom  or  whose  ancestors  the  jointures  were  made,  are 
not  within  the  letter  of  the  statute ;  yet  a  case  is  cited  by 
Lord  Coke  as  having  been  determined  at  Nisi  Prius  (6),  by 
which  it  was  adjudged,  that  where  a  man  seised  of  lands  in 
fee  settled  them  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  wife  and  the  heirs  male  of  her  body  by  him 
for  her  jointure,  and  they,  having  issue,  levied  a  fine,  and 
suffered  a  recovery,  and  then  died,  the  issue  might  enter, 
although  the  case  was  not  within  the  letter  of  the  statute, 
since  it  was  within  the  mischief  intended  to  be  prevented, 
viz.,  the  disinheriting  of  the  issue  of  the  marriage. 

34.  But  the  above  decision  was  afterwards  overruled  by 
the  case  of  Eirkman  v.  Thompson  (c),  in  the  Court  of 
King's  Bench  ;  in  which  case  that  Court  adjudged,  that  the 
alienation  by  fine  of  husband  and  wife,  of  lands  settled  upon 
her  in  tail  ex  provisione  virij  was  not  a  forfeiture  within  the 
words  or  the  intent  of  the  statute ;  not  within  the  words,  as 
before  appears,  and  not  within  the  meaning  of  it,  because 
the  husband  who  made  the  jointure  concurred  with  his  wife 
in  the  alienation  ;  and  the  Court  said  that  the  statute  being 
in  restraint  of  the  common  law,  was  to  be  construed  strictly, 

(a)  4  Rep.  3^.  (c)  Cro.  Jac.  474. 

(b)  Hartley  v.  West,  Co.  Litt.  365  b. 
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and  that  it  only  intended  to  provide  against  the  disinherison 
of  the  husband's  heirs  contrary  to  his  intention. 

35.  Since  the  statute  intended  to  guard  the  husband's 
heirs  against  the  widow's  discontinuance  of  the  estate 
holden  by  her  in  dower  or  jointure,  it  follows,  that  if  she 
had  under  the  old  law  demised  the  lands  for  the  life  of  the 
lessee,  or  for  three  lives,  not  warranted  by  the  act  of 
Heniy  8.  (a),  such  demises  were  alienations  of  the  freehold 
within  the  statute  of  Henry  7.,  they  being  discontinuances 
without  the  addition  of  warranty,  (b) 

36.  But  a  lease  for  years  not  being  a  discontinuance,  is 
not  in  general  prohibited  by  the  statute;  yet  if,  by  the 
grant  of  a  term  for  years,  the  act  is  attempted  to  be  de- 
feated, such  a  liberal  construction  will  be  given  to  the 
statute  as  to  include  the  transaction  within  its  spirit  and 
meaning,  (c) 

37.  Although  the  words  of  the  statute  appear  to  extend 
to  recoveries  only  suffered  by  the  widow  alone,  or  by  her 
with  a  second  husband,  yet  if  she  had  singly  or  jointly  with 
such  a  husband  been  vouched,  and  come  in  as  vouchee,  that 
transaction  would  have  been  considered  as  within  the  intent 
of  the  act,  and  therefore  a  forfeiture,  (d) 

38.  Having  considered  some  of  the  alienations  by  the 
widow  singly,  and  jointly  with  an  after-taken  husband,  that 
fall  within  the  provisions  of  the  statute  of  Henry  7.,  it  is  pro- 
posed next  to  inquire  into  the  effect  of  that  enactment  upon 
such  transactions  in  regard  to  the  estates  so  discontinued. 

39.  The  statute,  according  to  its  letter,  makes  void  to  all 
intents  and  purposes  all  discontinuances  and  covinous  reco- 
veries, made  and  suffered  by  the  persons  before  described ; 
yet  in  analogy  to  similar  cases  decided  upon  other  statutes, 
this  effect  has  not  been  given,  so  that  discontinuances  by 

(a)  32  Hen.  8.  chap.  28,  considered  (c)  Barker  i;.   Taylor,    2  Leon, 

chap.  11.  sec.  I. y  ante.  168:   see  3  Bep.  51  b:    Cro.  Elk. 

(h)  Lynch  v.  Spencer,  Cro.  Eliz.  514:  Cro.  Car.  234:  3  Eeb.  333. 

514:  Brown's  case,  3  Bep.  506.  {d)  Moor,  716. 
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widows  alone  of  lands  ex  provisione  virorum^  or  by  them 
jointly  with  after- taken  husbands,  were  not  immediately 
void,  but  continued  until  they  were  defeated  or  determined 
by  entry  of  the  persons  to  whom  the  interest,  title,  or  inhe- 
ritance would  belong,  if  the  women  committing  such  acts 
were  dead  (a)  ;  and  in  regard  to  all  other  persons,  and  par- 
ticularly  the  parties  to  the  discontinuances,  such  alienations 
continued  in  force  and  could  not  be  determined  by  entry. 

40.  The  right  of  entry  given  by  the  statute  is  not  con- 
fined to  the  heir  of  the  husband,  but  is  extended  to  the 
person  to  whom  the  inheritance  is  to  go  after  the  decease  of 
the  widow,  whether  he  be  the  heir  of  the  husband,  or  a 
stranger  deriving  title  under  such  heir,  (b)  Unless  where 
the  alienation  by  the  heir  operated  only  by  conclusion  and 
estoppely  as  where,  before  a  discontinuance  by  a  widow  who 
was  tenant  in  tail  ew  provisione  viri,  the  issue  in  tail  having 
no  other  interest  than  a  right  to  the  entail,  levied  a  fine  to  a 
stranger.  Here  the  conusee  could  not  enter,  as  no  estate 
was  passed  to  him,  nor  could  the  conusor  or  his  issue  do 
so,  because  they  were  barred  by  the  fine,  (c)  But  the  conusee 
might  have  entered  under  the  statute  if  the  conusor  had  been 
seised  of  the  remainder  on  reversion  in  fee  expectant  upon  the 
estate  tail,  at  the  time  when  the  fine  was  levied,  (d) 

But  if  the  conveyance  in  this  case  had  been  by  lease  and 
release,  &c.  instead  of  fine,  then  although  the  remainder  in 
fee  would  have  passed  to  the  releasee,  yet  as  by  such  mode 
of  conveyance  the  intail  would  not  be  barred,  the  issue's 
right  of  entry  would  be  preserved.  So  also  if,  after  the 
widow  had  made  the  discontinuance,  the  son  had  conveyed 
by  lease  and  release,  the  entry  of  his  issue  would  not  have 
been  prejudiced,  (e) 

(a)  Lincoln  College  case,  3  Rep.  (d)  Brown's  case,  3  Rep.  50b. 

59  *.  (e)  See  Doctor  and  Student,  lib,  1. 

(6)  See  Lynch  v.  Spencer,  supra^  chap.  31 :  and  Lincoln  College  case^ 

P»  501.  8  Rep.  61  a. 

(c)  Cro.  Jac,  175  :  Ward  v.  Ma- 
thew,  Noy,  122  ;  3  Rep.  51a. 
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41.  The  rule  laid  down  by  the  Court  in  the  case  of  Lincoln 
College  (a)  was,  that  a  person  who  is  not  in  rerum  naturae 
or  who  has  not  the  immediate  interest,  title,  or  inheritance 
at  the  time  of  the  forfeiture,  shall  never  take  the  benefit  of 
the  statute  when  another  person  was  in  esse  at  that  period, 
and  could  not  enter,  but  had  the  power  to  bar  by  fine  or 
recovery  the  person  who  would  claim  the  benefit  of  the  act. 
However,  Lord  Coke  considered  the  case  of  a  posthumous 
son  to  be  an  exception  to  this  rule,  {b) 

42.  The  reader  will  have  noticed  that  the  statute  excepts 
out  of  its  provisions  such  recoveries  and  discontinuances  as 
are  suffered  and  made  with  the  heir  next  inheritable  to  the 
?ridow,  or  where  the  person  who  next  after  her  death  has 
the  inheritance  and  assents  as  of  record  to  those  acts.  If, 
therefore,  a  jointress  for  life,  and  the  heir  of  her  husband^ 
the  first  tenant  in  tail  in  remainder  expectant  upon  her 
estate  for  life,  had  concurred  after  the  husband's  death  in 
levying  a  fine  or  suffering  a  recovery,  neither  of  those  acts 
being  within  the  penalties  of  the  statute,  there  was  no  for- 
feiture incurred,  and  consequently  no  right  of  entry  given 
to  any  person,  but  the  assurance  was  lawful,  and  the  intail 
barred,  (c) 

43.  Where  a  widow  granted  by  deed  a  lease  for  years  of 
the  estate  in  jointure  settled  upon  her  in  special  tail,  not 
warranted  by  the  statute  of  Henry  8.  (<2),  such  a  lease  was 
good  till  avoided  by  the  issue  after  the  widow's  death,  who 
might  have  determined  it  by  entry ;  but  if  he  omitted  to  do 
80,  and  levied  a  fine  of  the  estate,  the  lease  was  rendered 
firm  and  binding  both  upon  the  issue  in  tail  and  the 
conusee,  and  also  upon  the  persons  in  reversion  or  re- 
mainder, during  the  continuance  of  the  intail,  if  the  term 
did  not  sooner  expire;  and  although  the  reversion  in  fee, 

(a)  3  Rep.  61  a.  (cQ  32  Hen.  8.  c  28. 

(6)  3  Bep.  61  b. 

(c)  3  Rep.  60  b :  Curtis  v.  Price, 
12  Ves.  89. 
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expectant  upon  the  estate  tail,  was  in  the  issue  at  the  time 
of  levying  the  fine,  which  reversion  in  that  case  passed  to 
the  conusee,  that  circumstance  did  not  operate  to  the 
prejudice  of  the  lessee,  since  the  conusee  could  not  be  in  a 
better  situation  than  the  person  in  remainder  or  reversion 
before  mentioned ;  so  that  in  both  instances,  whilst  there 
were  issue  in  existence  who  might  have  inherited  under  the 
intail,  the  lease  could  not  be  impeached.  But  if  there  was 
a  failure  of  persons  capable  of  inheriting  under  the  intail 
during  the  term,  then  the  reversioner  in  the  first  case,  and 
the  conusee  in  the  second,  might  avoid  so  much  of  the  term 
as  remained  unexpired,  for  then  the  reversion  was  let  in, 
which  the  reversioner  or  conusee  claimed  paramount  the 
lease,  and  the  interest  of  the  lessor,  (a) 

44.  "  It  has  been  argued,"  as  Mr.  Jacob  observes (6),  "that 
the  statute  preventing  the  widow  from  aliening  the  inheritance, 
deprives  her  by  implication  of  the  right  of  cutting  timber. 
But  it  is  decided  that  tenant  in  tail  ex  provisiane  viri^  even 
after  possibility  of  issue  extinct,  is  dispunishable  of  waste  at 
law,  and  has  a  property  in  the  timber  cut.(c)  But  after 
possibility  of  issue  extinct,  she  may  be  restrained  from 
committing  equitable  waste,  {d)  It  seems  doubtful  whether 
a  jointress  tenant  in  tail,  before  possibility  of  issue  extinct, 
will  be  restrained  from  equitable  waste ;  the  question  bears 
an  analogy  to  that  which  was  discussed  in  the  Attorney- 
General  V.  the  Duke  of  Marlborough  («),  where  the  Vice- 
Chancellor  was  of  opinion  that  a  tenant  in  tail  restrained  by 
a  special  Act  of  Parliament  from  barring  the  entail,  was  not 
within  the  principle  on  which  equitable  wast^  is  enjoined." 

45.  But  the  subject  of  this  chapter  will  soon  become 

(o)  Crocker  v.   Kelsey,  Bridgm.  Ab.  220.  400 ;    3  Madd.  529  :  'Wd- 

27 ;    Cro.  Jac  688 ;   2  Boll.  Rep.  liams  v.  Day,  2  Ch.  Ca.  32 :    Anon. 

490.  498.  2  Freem.  278 :  AbrahaU  v.  Bubb, 

{b)  1  Rop.  H.  &  W.  610  n.  2  Freem.  53;   2  Show.  69;   2  Eq. 

(c)  WiUiams  r.  WiUiams,  15  Ves.  Ca.  Ab.  757 ;  2  Swan.  172 :  see  15 

419  ;  12  East,  209.  Ves.  431 :  3  Madd.  338, 

{d)  Cook  V.  Whaley,    1  Eq.  Ca.  (e)  3  Madd.  498. 
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obsolete,  for  by  the  late  fines  and  recoveries  act  (a),  the 
above-mentioned  statute  of  Henry  7*  is  repealed,  except  as 
to  lands  comprised  in  any  settlement  made  before  the 
passing  of  the  act ;  and  no  discontinuance  or  warranty  can 
now  defeat  a  right  of  entry  or  action,  (i) 

46.  It  should  be  borne  in  mind,  that  by  the  sixteenth  section 
of  the  fines  and  recoveries  act,  it  is  provided,  that  where, 
under  any  settlement  made  before  the  passing  of  the  act,  any 
woman  shall  be  tenant  in  tail  of  lands  within  the  provisions 
of  11  Henry  7.,  the  power  of  disposition  given  to  her  by  the 
fines  and  recoveries  act  shall  not  be  exercised  by  her,  except 
with  such  assent,  as,  if  the  act  had  not  been  passed,  would, 
under  the  provisions  of  the  act  of  Henry  7.,  have  rendered 
valid  a  fine  or  common  recovery  sufiered  by  her  of  such 
lands. 

47.  The  last  subject  for  consideration  is  the  effect  of  the 
statute  upon  the  practice  of  Courts  of  Equity  in  decreeing 
specific  performance  of  marriage  articles. 

If  articles  be  entered  into  before  marriage  with  a  view 
to  a  future  settlement,  limiting  real  estates  of  the  husband 
to  the  parents  for  their  lives,  and  during  the  life  of  the 
survivor,  remainder  to  the  heirs  of  the  body  of  the  husband, 
the  limitation  to  such  heirs  will  be  considered  words  of 
purchase,  and  a  settlement  directed  accordingly,  viz.  after 
the  life  estates  to  the  parents,  to  their  first  and  other  son  and 
sons  in  tail ;  on  the  ground  that,  if  an  estate  tail  were  given 
by  the  settlement  to  the  husband  as  directed  by  the  articles, 
he  alone  might  immediately  after  the  marriage  bar  the  issue 
and  defeat  a  principal  part  of  the  settlement,  the  intended 
provision  for  the  children  of  such  marriage,  (c) 

The  like  rule  prevails  when  the  settled  estate  belongs  to  the 
wife,  and  the  articles  limit  to  her  an  estate  in  tail  (d) ; 

(a)  3  &  4  W.  4.  c.  74.  sect.  17.  Abr.  387  :  Streatfield  v.  Streatfield, 

{b)  By  the  3  &  4  W.  4.  c.  27.  Forrest,  17a 
sect.  39.  (rf)  Jones  v.  Laughton,  1  Eq.  Ca. 

(c)  Trevor  v.  Trevor,  1  Eq.  Ca.  Abr.  392, 

VOL.  I.  L  L 
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because  she  alone  may,  affcer  her  husband's  deaths  defeat  the 
settlement,  and  disinherit  the  issue  of  the  marriage.  And, 
for  the  same  reason,  where  articles  have  limited  a  joint 
estate  tail  to  husband  and  wife,  the  articles  have  been 
performed  by  limiting  estates  for  life  to  the  parents,  and 
estates  in  tail  to  the  first  and  other  son  and  sons  of  the 
marriage,  (a) 

48.  The  principle,  then,  upon  which  a  Court  of  Equity 
proceeds  in  thus  decreeing  the  performance  of  marriage 
articles  appears  to  be,  to  give  effect  to  the  intention  of  the 
parties  to  them,  by  preventing  either  parent  singly  from 
defeating  the  limitations  in  the  settlement  after  it  is  executed, 
which  could  only  be  effected  by  giving  to  them  estates  for 
their  lives  only,  and  estates  tail  to  their  first  and  other  son 
and  sons. 

49.  But  when  the  husband  alone  has  not  this  power  under 
the  limitations  in  the  articles,  and  his  widow  after  his  death 
cannot  bar  the  intail,  the  principle  that  governed  the  former 
cases,  and  upon  which  the  Court  founded  its  jurisdiction 
to  limit  estates  for  life  only  to  the  parents,  when  the  articles 
gave  them  estates  in  tail,  does  not  appear  to  apply.  This 
distinction  we  accordingly  find  acknowledged  in  the  cases, 
a  Court  of  Equity  considering  that  although  both  parents 
may,  if  they  think  proper,  defeat  the  limitations  by  a  fine 
or  recovery,  yet  that  such  a  power  is  not  unreasonable,  since 
it  might  have  been  left  to  them  for  wise  purposes,  and  that, 
therefore,  it  is  not  inconsistent  with  the  probable  intention 
of  the  articles. 

50.  Accordingly,  where  it  has  been  agreed  by  marriage 
articles  that  lands  of  the  husband  shall  be  settled  upon  himself 
and  wife  for  their  lives,  remainder  to  the  heirs  of  the  body  of 
the  wife  by  her  husband,  it  has  been  decided  that  the  Court 
will  not  interfere  and  make  a  different  settlementi  because 

(a)  Cusack  v.  Casack,  5  Bro.  Ca.  Abr.  393 :  Burton  «,  Hastings 
ParL  Ca.  116,  8vo  ed. :  Nandike  v.  Gilb.  Eq.  Rep.  113^  1  £q.  Ca.  Abr. 
Wilkes,  Gilb.  Eq.  Rep.  114 ;    1  Eq.     893. 
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the  husband  alone  cannot  by  any  act  during  the  marriage 
destroy  the  intail  in  the  wife,  and  she  alone  is  precluded  from 
doing  so  after  his  death,  being  under  the  restriction  of  the 
statute  of  Henry  7.  (a) 

51.  But  now,  as  the  statute  of  Henry  7.  is  repealed, 
except  as  to  settlements  made  before  the  passing  of  the 
act  (b)j  the  wife  after  the  death  of  the  husband  has  the 
power  of  destroying  the  intail;  and  it  is  therefore  pre- 
sumed that  where,  by  articles  made  in  contemplation  of  a 
future  settlement,  the  husband's  lands  are  so  limited  as 
to  give  an  estate  tail  to  the  wife,  the  articles  will  be  carried 
into  effect  in  equity  by  limiting  an  estate  for  life  to  the  wife, 
and  an  estate  tail  to  the  first  and  other  sons  of  the  marriage. 

(a)  Honor  v.  Honor,    1  P,  W.  1  Bro.  C.  C.  584.  587 :  see  also  7 

123 :   Whately  v.  Kemp,  stated  2  Yes.  390. 

Yea.  Sea.  858:  Green  v.  Ekins,  2  (6)  By  8  &  4  W.  4.  c.  74.  sect 

Atk.  473.  477 :  Highway  r.  Banner,  17. 
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CHAPTER  XXL 

HOW    DOWER    MAY    BE    PREVENTED    OR    BARRED    OTHERWISE 

THAN   BY  JOINTURE. 


SECTION  I. 

OF  THE  EFFECT  OF  LIMITATIONS  AND  DECLARATIONS  IN  PUR- 
CHASE  DEEDS,  IN  PREVENTING  THE  WIFE'S  TITLE  TO  DOWER 
FROM   ARISING. 


2.  By  creating  a  joint-tenancy, 

3.  A  trust, 

4.  By  appointments  under  powers. 


6,  lAnUtaKqns  now  in  use, 

6.  7%eir  operation, 

7,  Effect  of  late  dower  act. 


1 .  Many  are  the  devices  which  have  been  invented  for  the 
purpose  of  barring  dower;  but,  with  the  exception  after 
mentioned,  none  have  been  found  to  answer  the  end  pro- 
posed without  being  attended  in  other  respects  with  hazard 
and  inconvenience,  as  will  appear  in  the  sequel. 

2.  The  first  limitation  contrived  to  bar  dower  was  "to 
the  purchaser  and  his  trustee,  and  their  heirs ;  but  as  to  the 
estate  of  the  trustee  and  his  heirs,  in  trust  for  the  purchaser 
and  his  heirs.''  The  effect  of  that  limitation  was  to  vest  a 
legal  joint-tenancy  in  fee  in  the  husband  and  his  trustee, 
with  the  beneficial  interest  of  the  trustee's  share  in  the  pur- 
chaser. It  has  been  before  shown,  that  the  mdow  of  a 
joint-tenant  is  not  intitled  to  dower  (a) ;  so  that  whilst  that 
estate  continued,  no  title  to  dower  could  arise;  but  this 
hazard  attended  the  limitation,  that  if  the  husband  survived 

(a)  Supra,  p.  342. 
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his  trustee,  by  which  event  he  would  become  solely  seised 
of  the  legal  inheritancey  the  right  of  dower  would  have  im- 
mediately  attached  to  that  seisin.  This  method,  therefore, 
to  exclude  dower,  was  defective. 

3.  The  improvement  grafted  upon  that  limitation  was  as 
follows,  viz.  "  to  the  purchaser  and  his  trustee,  and  the 
heirs  of  the  trustee,  in  trust  for  the  purchaser ; "  or  "  to  the 
trustee  and  his  heirs,  in  trust  for  the  purchaser  and  his 
heirs."  In  the  former  of  these  limitations,  the  joint-tenancy 
was  continued,  but  the  risk  of  letting  in  dower,  if  the  husband 
were  the  survivor,  was  guarded  against  by  vesting  the  legal 
inheritance  in  the  trustee,  which  was  equally  the  case  in  the 
second  instance;  so  that  the  husband  was  seised  of  the 
trust  of  the  inheritance  only  during  the  marriage,  to  which 
species  of  interest  a  right  of  dower  under  the  old  law  did 
not  attach,  (a)  These  improved  limitations  advanced  one 
step  farther  towards  the  maturing  a  clause  which  might 
with  safety  be  used  in  conveyances  to  purchasers,  in  order 
to  exclude  dower;  but  as  to  the  first,  so  to  the  two  suc- 
ceeding limitations,  serious  objections  arose.  The  trustee 
might  die  without  an  heir,  and  then  the  estate  would  escheat 
to  the  crown.  Or  if  the  trustee  left  an  heir,  that  person 
might  be  a  minor,  a  married  woman,  or  a  lunatic,  &c.,  in 
which  cases  it  might  be  difficult,  and  it  would  be  expensive, 
to  procure  from  such  person  the  proper  conveyance  of  the 
legal  fee-simple.  Independently  of  these  inconveniences,  if 
the  trustee  made  a  will  sufficient  to  pass  his  freehold  pro*' 
perty,  it  might  be  so  uncertainly  framed  as  to  render  a  suit 
in  Chancery  indispensable  to  settle  the  question,  whether 
the  trust  estate  did  not  also  pass  with  his  own  property, 
which  might  be  so  devised  as  to  make  a  fine  or  recovery,  or 
even  an  act  of  parliament,  necessary  to  procure  a.  convey- 
ance of  the  legal  inheritance.  The  objections,  therefore,  to 
the  adoption  of  these  limitations,  were  such  as  to  induce  a 

(a)  SuprOy  p.  355. 
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perseverance  in  the  attempt  to  frame  a  more  eli^ble  limita- 
tion  in  these  cases.  The  vesting  of  the  legal  fee  in  a  trustee 
was  abandoned  for  the  above  reasons,  and  resort  was  had  to 
the  doctrine  of  powers  and  the  statute  of  uses.  The  object 
now  was  to  give  to  the  purchaser  fall  dominion  over  the 
legal  inheritance,  and,  at  the  same  time,  to  defeat  his  wife's 
title  to  dower. 

4.  In  order  to  effect  this  purpose,  a  limitation  was  firamed 
thus:  ^^to  such  uses  as  the  purchaser  shall  appoint,  and 
until  appointment,  to  the  use  of  himself  and  his  heirs ; "  or 
in  this  manner,  ^'  to  the  use  of  the  purchaser  for  life,  and, 
after  his  death,  to  such  uses  as  he  shall  appoint ;  and,  for 
want  of  appointment,  to  the  use  of  his  right  heirs.'^  These 
limitations  were  considered  a  sufficient  security  against 
dower,  as  the  purchaser  was  at  liberty,  by  executing  his 
power,  to  defeat  not  only  the  fee  of  which  he  was  actuaUy 
seised,  determinable  by  his  appointment,  but  also  his 
widow's  right  to  endowment,  which  commenced  with  his 
seisin.  But  this  effect  of  the  appointment,  so  far  as  relates 
to  dower,  which  at  one  time  was  doubted  (a),  was  established 
in  the  case  of  Ray  v.  Pung.  (6)  However,  this  limitation 
was  attended  with  danger,  for  if  the  power  were  destroyed 
(to  which  it  is  liable,  by  any  act  of  the  purchaser)  there  could 
be  no  question  upon  the  right  of  his  widow  to  endowment. 

5.  This  form,  therefore,  gave  place  to  the  two  forms  of 
limitations  now  in  practice,  which  are,  ^^  to  such  uses  as  the 
purchaser  shall  by  deed,  &c.  appoint,  and  in  default  of 
appointment  to  the  use  of  himself  for  life,  without  impeach- 
ment of  waste ;  and  from  and  after  the  determination  of  that 
estate  in  his  lifetime,  by  forfeiture  or  otherwise,  to  the  use 
of  a  trustee  and  his  heirs,  or  his  executors  and  adminis- 
trators, during  the  purchaser's  life,  in  trust  for  him  for  life ; 

(a)  See  Cox  v.  Chamberlain,   4  Ves.  657  :  and  of  Lord  Eldpn  io 

Yes.  637:    and  Wilde  v.  Fort,   4  Maundrell  v.  Maandrell,    10  Yes. 

Taunt.  337—345 :  sed  vide  the  dicta  263—266. 

of  Heath,  J.,  in  Cave  v.  Holford,  3  (b)  AnHy  p.  342. 
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and  from  and  afiber  the  determination  of  the  estate  so  limited 
in  use  to  the  trustee  and  his  heirs,  or  his  executors  and 
administrators,  during  the  purchaser's  life,  to  the  use  of  the 
purchaser,  his  heirs  and  assigns,  for  ever."  The  other  form 
is,  ^^  to  such  uses  as  the  purchaser  shall  by  deed  or  will 
appoint;  and  for  want  of  appointment  to  the  use  of  a 
trustee,  his  heirs  and  assigns,  or  executors  and  administra- 
tors, during  the  life  of  the  purchaser,  in  trust  for  him,  and 
subject  thereto,  to  the  use  of  the  purchaser,  his  heirs  and 
assigns.'*  (a) 

6.  The  legal  efiects  of  these  two  forms  of  limitations  are 
these: — In  the  first  of  them,  the  husband  is  seised  of  a 
remainder  in  fee  expectant  upon  his  own  life ;  the  union  of 
which  two  estates,  and  the  consequent  seisin  of  the  inheri- 
tance, is  prevented  by  the  interposed  freehold  pur  autre  vie 
in  the  trustee ;  so  that  the  husband  is  not  actually  so  seised 
of  the  legal  fee  as  to  give  a  right  to  dower,  as  it  has  been 
before  shown,  (i)  In  the  second  form  of  limitation,  the 
husband  takes  only  a  trust  estate  for  his  life,  the  legal 
freehold  jwir  avJtre  vie  being  vested  in  the  trustee,  with  re- 
mainder to  the  use  of  the  purchaser  in  fee.  The  trust 
estate  for  life  and  the  legal  remainder  in  fee,  being  non 
efuedem  generisy  cannot  unite  so  as  to  vest  the  actual  seisin 
of  the  inheritance  in  the  husband,  upon  which  a  title  to 
dower  can  attach ;  but  in  thb,  as  well  as  in  the  other  form 
of  limitation,  he  has  complete  dominion  over  the  inheritance, 
and  he  is  secured  against  all  the  inconveniences  before 
mentioned  to  attend  the  preceding  limitations  framed  so  as 
to  prevent  dower;  and  upon  his  death  the  legal  estate  of 
inheritance,  if  not  disposed  of,  will  descend  to  his  heir. 

7.  But  these  limitations  are  now  only  necessary  where 
the  marriage  has  taken  place  on  or  before  the  1st  of  January, 
1834,  as  the  late  dower  act  has  enabled  a  man,  who  has 

(a)  Thje  former  is  the  limitation     Dower,  p.  88»  et  seq, :  1  Sugden  on 
now  in  general  use,  with  some  slight    Powers,  p.  283,  7th  ed. 
variations,  as  to  which  see  Park  on        (b)  Supr^^  p.  340. 
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"been  married  after  that  time,  to  prevent  his  wife's  dow» 
from  attaching  by  a  declaration  to  that  effect  in  the  deed  of 
purchase,  or  any  deed  executed  by  him.  (a) 


SECTION  n. 

OF  THE  EFFECT  OF  THE  ASSIGNMENT  OF  OUTSTANDING  TERMS 
IN   DEFEATING   THE  WIFE'S   RIGHT  TO   DOWER. 


2.  Purchctser  protected  by  eusign- 

mentofterm. 

3.  Although  he  has  notice, 

4.  Mortgagee  intitled  as  purchaser, 

5.  Rule  laid  down  by  Lord  Hard- 

wicke, 

6.  Wife  compelled  to  assign  term 

to  defeat  her  own  dower. 


7.  Effect  of  assignment  of  term 

after  husband's  death;    Mr, 
Jacob's  remarks. 

8.  Purchaser  not  protected  if  term 

not  €usigned, 

10  }  W^^^  of  8^9  Vict  c.  112. 
11.  Effect  of  dower  act. 


1.  Since  the  widow's  interest  in  a  term  in  respect  of  her 
right  to  dower,  prior  to  the  commencement  of  the  purchaser's 
title,  intitles  her  to  a  precedency  to  his  claim  under  the 
purchase,  it  is  obvious  that  his  procuring  an  assignment  of 
the  term  to  a  person  in  trust  for  him,  cannot,  upon  principle, 
give  to  him  any  further  advantage  over  the  widow's  right 
than  he  was  intitled  to  previously  to  such  assignment. 

2.  It  has,  however,  been  settled,  that  if  he  take  an  assign- 
ment of  the  term,  it  will  protect  him  against  the  widow's 
title,  {h)     The  only  solid  ground  for  giving  such  an  effect 


(a)  3  &  4  W.  4.  c.  105.  sec  6.  Afi 
to  the  propriety  of  inserting  the  de- 
claration against  dower  in  convej- 
ances  as  a  matter  of  course,  as  to 
which  there  appears  to  be  a  differ- 
ence of  opinion,  see  1  Hajes'  Introd. 
Convey.  305  :  2  Sug.  V.  &  P.  222, 
10th  ed. :  9  Jar.  Convey.  75.  3rd  ed. 


(b)  2  Atk.  209 :  Lady  Badnor  r. 
Vanderbendy,  Show.  Pari.  Ca.  69 
1  Vern.  179—356;  2  Fr«ein.211 
Prec  in  Ch.  65 ;  2  Ch.  Ca.  172 
Swannock  v.  Lifford,  Co.  litt  206  n, 
note  1;  Amb.  6;  &  C  HiU  v. 
Adams,  2  Atk. 208:  Hiyorv.  Waid, 
12  Jur-  473. 
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to  the  assignment  is  the  danger  of  shaking  titles  by  denying 
that  effect  to  an  established  mode  of  securing  purchasers 
against  the  claims  of  dower,  (a) 

3.  Although  the  purchaser  has  notice  at  the  time  of 
the  assignment  of  the  widow's  title  to  dower,  he  wiU  not 
lose  the  benefit  of  this  protection ;  the  Court  favouring  the 
widow  in  this  respect  less  than  other  incumbrancers,  in 
consequence  of  the  practice  of  conveyancers,  and  the  general 
inconvenience  which  would  have  ensued  by  titles  founded 
upon  such  practice  being  disturbed,  (b) 

4.  A  mortgagee  has  been  held,  as  a  purchaser,  to  be  in* 
titled  to  this  privilege,  (c) 

5.  The  rule,  in  these  cases,  was  thus  laid  down  by  Lord 
Hardwicke  in  HiU  v»  Adams,  reported  in  Atkins  (d)  under 
that  title,  but  in  Ambler  {e)  by  the  name  of  Swannock  v. 
Xiifford :  "  Since  the  case  of  Radnor  v.  Vanderbendy,  it  is 
a  settled  rule  of  the  Court,  that  if  a  purchaser  take  in  a 
term  precedent  to  the  right  of  dower,  whether  it  be  a 
satisfied  term,  or  money  paid  for  it,  it  is  a  bar  to  the  wife^s 
dower ;  but  if  the  mortgage  subsist  at  the  husband's  death, 
his  widow  may  redeem  and  intitle  herself  to  dower ;  or  if 
the  husband  pay  off  the  mortgage  and  take  an  assignment 
of  the  term  to  attend  the  inheritance,  and  die  seised,  his 
widow  will  also  be  intitled  to  dower ;  but  that  if  a  purchaser 
come  in  after  the  mortgage  is  paid  off,  and  the  death  of  the 
husband,  and  take  an  assignment  of  the  term,  such  assign- 
ment will  prevent  dower."  (/) 

6.  In  the  case  of  Mole  v.  Snuth  (^),  the  husband  was 
seised  in  fee  subject  to  three  terms  of  years  vested  in  a 


(a)  See  the  three  cases  last  re-        (e)  Page  6 ;   S.  C.  Ck>.  Litt  208, 
ferred  to.  note  1. 

(b)  Manndrell  v.  Maondrell,  10        (/)  See  also  1  Mad.  615.  617, 
Ves.  272.  618. 

(c)  Wynn  r.  Williams,  6  Ves.         (ff)  1  Jac.  490 ;   reported  in  a 
j[30.  previous  stage  of  the  cause,  1  J<u*« 

(rf)  2  Atk.  209.             '  &  Walk.  665. 
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trustee  to  attend  the  inheritance:  the  trustee  dying,  the 
terms  became  vested  in  the  wife  (who  was  his  sister)  as  his 

• 

administratrix.  The  husband  became  bankrupt,  and  his 
assignees  having  contracted  to  sell  the  estate,  filed  a  bill  to 
compel  the  purchaser  to  perform  the  contract,  and  praying 
that  the  bankrupt  and  his  wife  might  assign  the  terms  in 
trust  for  the  purchaser.  The  questions  were,  wheth^  th^ 
could  be  compelled  to  assign,  and  whether  the  purchaser 
was  bound  to  accept  a  title  depending  on  the  terms  only  as 
a  protection  against  dower.  During  the  progress  of  the 
suit,  but  after  a  decree  for  a  reference  of  the  title,  and  an 
inquiry  as  to  the  right  to  dower,  the  husl^and  died.  Lord 
Eldon  decided  in  favour  of  the  plaintiffs :  he  considered  that 
if  the  husband  had  himself  sold  the  estate  he  might  have 
called  upon  his  trustee  to  assign  the  terms  to  a  trustee 
for  the  purchaser:  his  assignees  had  the  same  right  as 
himself,  and  the  widow  could  not  stand  in  a  better  situ* 
ation,  because  the  ordinary  had  granted  administration  of 
the  trustee's  effects  to  her,  when  he  might  have  grants  it 
to  another  person* 

7.  Mr.  Jacob  observes  (a),  "  If  the  term  be  assigned  after 
the  death  of  the  husband,  it  seems  to  be  open  to  doubt 
whether  the  effect  will  be  to  bar  the  wife's  right  to  dower. 
The  passage  quoted  above  from  Lord  Hardwicke's  judgment 
in  HUl  V.  Adams,  if  taken  literally,  imports  that  an  assign- 
ment after  the  husband's  death  would  be  sufficient ;  but  it 
has  been  suggested  (6),  that  a  word  has  been  omitted  by  a 
typographical  error,  and  that  it  should  be  read  thus :  ^  if  a 
purchaser  comes  in  after  the  mortgage  is  paid  off,  and  before 
the  death  of  the  husband,  and  takes  an  assignment  of  the 
term,  that  will  prevent  dower.'  There  seems  to  be  great 
reason  for  this  supposition:  the  alteration  makes  the  Ian* 
guage  more  correct,  and  renders  the  passage  consistent  with 


(a)  1  Bop.  H.  &  W.  685.  Powell   on  Mortgages,  voL   1,  p. 

(6)  See  Mr.  Coventry's  note  to    486. 
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the  report  of  the  same  case,  in  Mr.  Butler's  notes  to  Ca 
Litt.,  aocording  to  which  the  observations  of  Lord  Hard- 
wicke  apply  throughout  to  the  case  of  a  purchase  carried 
into  effect  during  the  husband's  life.  In  Wynn  t;.  Williams  (a), 
where  the  assignment  was  subsequent  to  the  husband's 
death,  it  was  held  that  the  widow's  right  was  defeated ;  but 
the  point  does  not  appear  to  have  been  particularly  adverted 
to,  and  the  case  was  involved  in  some  specialties.  In  Mole 
V.  Smith  the  decision  was  subsequent  to  the  husband's 
death,  but  the  suit  had  been  commenced,  and  a  decree  made 
in  his  lifetime.  A  modem  writer  of  distinguished  learning, 
considers  that  the  assignment,  in  order  to  bar  dower,  must 
be  completed  during  the  coverture  (&),  and  this  opinion 
seems  to  be  most  consistent  with  the  principle  established 
by  the  case  of  Maundrell  v.  MaundrelL  It  is  clear  from 
that  decision,  as  well  as  from  Swannock  v.  Lifford,  that  if 
the  term  be  not  assigned  at  the  husband's  death,  the  widow 
b  intitled  to  claim  her  dower  as  against  the  purchaser ;  if 
so,  she  has  then  a  preferable  right  to  the  benefit  of  the 
term ;  and  supposing  the  purchaser  to  have  notice,  it  would 
seem  to  follow  that  that  right  could  not  be  displaced  by 
the  voluntary  act  of  the  trustee  in  assigning/' 

8.  Where  the  purchaser  has  merely  taken  a  conveyance 
of  the  freehold  and  inheritance,  and  there  being  an  out- 
standing satisfied  term,  he  has  permitted  it  to  continue  in 
statu  quo  during  the  husband's  life,  the  widow,  as  incident 
to  her  title  to  dower  prior  to  the  purchase,  and  her  equitable 
interest  in  the  term,  has  been  held  intitled  to  the  assistance 
of  a  Court  of  Equity  against  such  a  purchaser,  to  prevent 
him  from  setting  it  up  at  law  in  bar  of  her  dower,  or  to 
the  decree  of  the  Court  for  an  assignment  of  her  dower,  (c) 

9.  But  the  law  has  been  altered  by  a  late  statute  {d\  where- 
by it  is  enacted  that  every  satisfied  term  which  either  by 

(a)  5  Yes.  134.  (c)  See  Maundrell  v.  Maundrell, 

{h)  Preston  on  Abstracts,  vol  3,     7  Yes.  567 ;  10  Yes.  246. 
p.  380.  (cf)  8  &  9  Yiet  c.  1 12. 
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express  declaration  or  by  construction  of  law  shall  on  the 
31st  day  of  December,  1845,  be  attendant  upon  the  in- 
heritance or  reversion  of  any  lands,  shall  on  that  day 
absolutely  cease  and  determine,  but  shall  afford  to  every 
person  the  same  protection  as  it  would  have  afforded  him 
if  it  had  continued  to  subsist,  but  had  not  been  assigned  or 
dealt  with  after  the  Slst  day  of  December,  1845.  (a) 

10.  And  by  the  same  statute  every  term  of  years  subsist- 
ing at  the  time  of  the  act,  or  thereafter  to  be  created,  becoming 
satisfied  after  the  31st  day  of  December,  1845,  and  which 
either  by  express  declaration,  or  by  construction  of  law, 
shall  after  that  day  become  attendant  upon  the  inheritance 
or  reversion,  is  immediately  upon  becoming  so  attendant 
absolutely  to  cease  and  determine.  (6) 

11.  It  need  hardly  be  observed  that  the  doctrine  which 
h.,  been  e»n.ide«d  to  thi.  action  c«.  o,dy  .pply  ^ 
the  wife  has  been  married  on  or  before  the  1st  day  of 
January,  1834,  the  dower  of  a  wife  who  has  been  married 
after  that  time  being,  by  the  late  dower  act  (c),  made  subject 
to  the  husband's  disposition. 

(a)  Sec  2.  (b)  Sec.  3.  (c)  3  &  4  W.  4.  c.  105. 
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SECTION  m. 

WHAT  ACTS  BY  THE  HUSBAND  AND  WIFE  JOINTLY  AFTER  THE 
MARRIAGE  WILL  BE   A  BAR  OF  DOWER. 


1.  Barred  by  joint  reeoverjf, 

2.  Orjainijine. 

8.  Unless  suffered  or  levied  for 
particular  purpose^  and  the 
ultra  use  not  declared* 

4.  Effect  of  fine  on  right  to  dower 

when    controlled  in   equity; 
Mr.  Jctcoh^s  remarhs. 

5.  Mr,  JarmafCs  opinion, 

6.  Whether  dower  defeated  by  sub' 

sequent  declaration  of  uses  of 
fine  and  recovery^ 


7.  Effect  of  fine  or  recovery  by 

wife  where  uses  declared  by 
husband  alone, 

8.  Husband's  covenant  that  wife 

shall  levy  fine, 

9.  Effect  of3^4t  W.  4.  c.  74. 

10.  Whether  it  enables  wife  to  re* 

lease  her  dower, 

11.  Effect  of  kUe  dower  act, 

12.  Alienation  of  husband  and  wife 

under  conveyances  founded  on 
particular  customs^  ^ 


1.  When,  under  the  old  law,  the  husband  and  wife  came  in  as 
vouchees  in  a  common  recovery,  the  voucher  of  the  wife  ex- 
tinguished her  title  to  dower. 

2.  So,  if  the  husband  sold  his  estate,  and  he  and  his  wife 
joined  in  levying  a  fine  sur  conusance  de  droit  come  ceOy  &c. 
it  barred  her  right  to  dower ;  for  there  could  be  no  other 
reason  for  her  concurrence  in  the  above  acts,  than  to  destroy 
such  right,  since  she  had  no  other  interest  in  the  property ; 
and  the  methods  adopted  for  the  purpose  were  sufficient,  (a) 

3.  If,  however,  the  fine  was  levied,  or  the  recovery  suf- 
fered for  a  particular  purpose,  as  to  raise  a  term  of  years,  or 
to  create  a  charge  upon  the  estate,  the  operation  of  the  fine 
at  law,  as  well  as  in  equity,  was  restricted  to  that  partial 
object,  (b) 

4.  Mr.  Jacob  remarks  upon  this  subject  (c): — "  If  the  de- 


(d)  Plowd.  504—515 :    10  Eep. 
49  b  :  Touchst.  46* 


(b)  Lampet's  case,  10  Rep.  49  ft. 

(c)  1  Rop.  H.  &  W.  537. 
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claration  of  the  uses  of  the  fine  imports  a  grant  of  the  fee,  the 
wife's  right  to  dower  is  absolutely  barred  at  law :  but  if  the 
fine  was  levied  only  to  confirm  a  mortgage,  and  no  further 
purpose  be  expressed,  it  seems  that  its  effect  will  in  equity 
be  confined  to  that  purpose,  and  that  the  wife  will  continue 
dowable  subject  to  the  mortgage.  The  language  of  Lord 
Redesdale  in  Jackson  v.  Innes  implies  that  the  effect  of  a 
fine  levied  by  a  wife  having  a  title  to  dower,  will  in  equity 
be  controlled  by  the  intention,  in  the  same  manner  as  that 
of  a  fine  in  which  the  wife  joins,  either  because  the  estate 
belongs  to  her,  or  because  she  has  a  charge  by  way  of  join- 
ture (a),  and  several  early  cases  recognize  this  principle.  (6) 
It  follows  from  this  principle,  that  if  the  deed  indicates  a 
purpose  beyond  that  of  creating  the  charge,  and  shows  an 
intention  that  the  right  of  dower  was  to  be  entirely  relin- 
quished, the  wife  will  be  barred,  in  the  same  manner  as  when 
she  joiQs  in  a  mortgage  of  her  own  estates,  or  of  her  jointure 
estate,  (c)  In  these  cases  there  is  still  room  for  doubt  as 
to  what  expressions  in  a  mortgage  deed  will  be  considered 
sufficient  to  denote  an  ulterior  purpose  beyond  that  of  making 
a  security,  (d)  " 

5.  Mr.  Jarman,  however,  is  of  opinion  that  where  the  wife 
joined  in  a  fine  for  the  purpose  of  giving  effect  to  a  mortgage, 
her  dower,  being  purely  a  legal  right,  was  absolutely  gone,  (e) 

6.  As  a  subsequent  declaration  of  uses  by  the  husband 
alone  would,  unless  the  wife  had  dissented,  have  bound  her, 
even  as  to  her  own  estate  (/),  it  seems  that  if  the  husband 
had  by  a  subsequent  deed  declared  the  use  of  the  fine  to  a 
purchaser,  and  no  signs  appeared  that  the  wife  at  the  time 

(a)  1  Bligh.  126.  of  this  kind  in  Mr.  Coventrj's  note 

(b)  Dolin  V.  Coltman,   1   Vern.     to  Powell  on  Mortgages^  toL  2,  p. 
294 :  Danb/s  case,  2  Eq.  Ca.  Ab.     679. 

385 ;  cited  Free,  in  Ch.  34 :  Naylor  (e)  See  4  Byth.  by  JannaOy  Sd 

V.  Baldwin,  1  Ch.  Bep.  130 :  see  also  ed.  p.  173,  and  the  opinions  of  Mr. 

Jackson  v.  Parker,  AmbL  687.  Hayes  and  the  late  Mr.  BeD,  there 

(c)  Chap.  16,  and  chap.  20.  sec.  4,  cit^. 

fupr^  (J)  See  chap.  24.  sec,  2.,  post:  and 

{d)  See  a  discussion  of  a  question     Swanton  v.  Baven,  there  cited. 
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had  dissented,  the  purchaser  would  have  been  intitled  to  the 
estate  discharged  of  dower.  It  does  not,  however,  appear  that 
the  point  has  ever  been  expressly  decided. 

7.  If  the  uses  of  a  fine  or  recovery  had  been  declared  by  the 
husband  alone,  before  it  was  levied  or  suffered,  and  he  and 
his  wife  had  joined  in  the  fine  or  recovery,  her  dower  was 
extinct ;  for  the  wife,  by  joining  in  the  fine  or  recovery,  con- 
sented to  the  uses  previously  declared  of  it  by  her  husband ; 
the  fine  or  recovery,  and  the  instrument  leading  the  uses  of 
it,  being  considered  as  one  and  the  same  transaction,  (a) 

8.  The  effect  of  the  husband's  covenant  or  agreement  that 
his  wife  shall  levy  a  fine,  and  whether  equity  will  enforce  a 
specific  performance  of  such  a  covenant  or  agreement,  has 
been  already  considered,  (b) 

9.  But  fines  and  recoveries  have  been  abolished  by  the  3  &  4 
W.  4,  c.  74,  and  a  statute  deed  is  substituted  in  their  stead. 

10.  It  has  been  doubted  whether  the  9th  section  of  the  fines 
and  recoveries  act,  whereby  the  wife  is  empowered  to  extiu- 
guish  any  estate  which  she  has  in  lands,  enables  her  to  extin- 
guish her  right  of  dower.  Sir  E.  Sugden  observes,  "  In 
framing  this  section  the  right  of  dower  is  not  scientifically 
provided  for,  but  the  intention  is  obvious,  and  the  married 
woman  is  empowered  to  extinguish  any  estate  which  she 
has  in  lands,  and  the  word  *  estate'  is,  by  the  1st  section, 
extended  to  any  interest  in  lands,  and  a  power  does  appear 
therefore  to  be  given  to  married  women  and  their  husbands 
to  bar  dower."  (c)  And  this  is  the  construction  which  has 
in  practice  generally  been  put  upon  the  act. 

11.  The  question,  however,  can  only  arise  where  the  wife 
has  been  married  on  or  before  January  1st  1834,  as  the 
dower  of  a  wife  married  after  that  time  has  been  put  wholly 
in  the  power  of  her  husband. 

12.  By  the  custom  of  the  city  of  London,  a  bargain  and 
sale  acknowledged  before  the  Lord  Mayor,  or  the  Recorder 

(a)  Haverington's  case,   Ow.  6:        (i)  Chap.  11.  sec  4.  ntprd. 
Beckwith's  case,  2  Bep.  57  a.  (c)  2  Sug.  Y.  &  P.  600,  1 1th  ed. 
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and  one  Alderman  (the  wife  being  separately  examined), 
and  proclaimed  and  enrolled  in  the  Hustings  Court,  will 
bar  dower,  (a) 

13.  So  also  a  recovery  by  writ  of  right  in  the  same  Court 
would  formerly  have  had  the  like  effect.  (6) 


SECTION  IV. 


WHAT   ACTS  OF  THE    HUSBAND    SINGLY  WILL    DEFEAT    HIS 

WIFE'S   RIGHT  TO   DOWER. 


1.  Attainder  for  treason. 

8.  When  attainder  takes  place, 

9.  Attainder,  though  followed  hy 

pardon,  defeats  dotoer  of  lands 
of  which  husband  seised  prior 
to  pardon. 

11.  But  not  of  lands  acquired  after 

pardon, 

12.  Reversal  of  attainder  will  re- 

store wife^s  title  to  dower. 

13.  Wif^s  dower  barred  by  hus- 

bands sole  fine  with  procla- 
mations unless  entry  within 
five  years  after  his  death, 

14.  Unless  wife  under  disabilities, 

16.  Effect  of  fine  levied  after  hus- 

band^s  death, 

17.  Voluntary  grants  of  copyholds 

by  husband  lord  of  manor. 


18.  Widow^s  'right  not  defecUed  bif 

husband  *s  will  without  custom, 

19.  Dower  of  widow  married  after 

Jan,  1,  1834,  may  be  barred 
by  husband^s  disposition, 

20.  Is  subject  to  his  charges   and 

contracts, 

21.  May  be  barred  by  his  declara- 

tion in  deed, 

22.  Or  in  his  will, 

23.  May  be  subjected  to  restrictions 

by  his  will. 

24.  Barred  by  devise  of  dowable 

lands. 

25.  Not  barred  by  gift  of  personalty  y 

or  lands  not  subject  to  dower, 
unless  intent  appear, 

26.  Covenant    not    to    bar     dowet 

binding. 


1.  The  attainder  of  the  husband  for  treason  or  petit-treason 
was  a  forfeiture  of  his  wife's  title  to  dower  at  common  law ; 
and  the  rule  was  the  same  when  he  was  attainted  of  felonif 
by  outlawry  or  otherwise,  (c) 

2.  This  rule  being  considered  too  severe,  upon  the  principle 
that  the  innocent  ought  not  to  be  punished  for  the  guilty,  \i 

(a)  Hughes'   Writs :  stat.   34  &         (c)  Fitz.  Nat  Brev.  150 :  1  Pert 
35  Hen.  8.  c.  22.  sect.  308—387 :  Co.  litt  41. 

{b)  Lusher  r.  Banhong,  Dy.  290, 
pi.  61 :  Beckwith's  case,  2  Rep.  57  b. 
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^^      was  enacted  by  statute  1  Edward  6.  c.  12,  sect.  17,  that  the 
fe      attainder,  conviction,  or  outlawry,  for  any  treason,  petit 
treason,  murder,  or  felony  whatsoever,  committed  by  the 
husband,  should  not  operate  as  a  forfeiture  of  his  wife's 
dower,  (a) 

3.  But  that  act,   so  far  as  respects  treason  and  petit 
treason,  was  repealed  by  another  statute  of  the  5th  and  6th 
of  the  same  king's  reign,  (b) 
DEFEAT :        4^  Mr.  Roper  remarks  (c),   "  It  is  conceived  that  not- 
withstanding the  exception  contained  in  the  54  Geo.  8.  (c?), 
the  widow's  right  to  dower  will  not  be  forfeited   or  es- 
not  dtjfn-   cheated  by  her  husband's  attainder  for  any  other  felony ; 
jmiho^^  the  intention  of  the  act  being  to  remove,  not  to  extend  the 
i^  y  legal  corruption  of  blood  of  the  offender.     The  wife,  there- 
dispom  fore,  being  intitled  to  dower  under  the  above  two  statutes  of 
his  cia^  Edwaid  6.,  notwithstanding  her  husband's  attainder  for  any 
.  ji,  ^  less  offence  than  treason  or  petit  treason,  it  is  presumed, 
that  although  he  be  convicted  of  murder,  &c.,  yet  his  widow 
will  be  intitled  to  her  dower,  (e)  " 
'"^  ^"^     6.  "  It  is  observable,"  Mr.  Roper  adds  (/),  "  that  even 
^(ff  cj  ^  after  the  attainder  of  the  husband  for  treason,  his  widow 
would  have  been  intitled  to  dower  if  the  acts  of  the  7th  of 
S'^^Anne  and  the  17th  of  George  2.  (g)  had  been  permitted  to 
^  ^^.  continue ;  but  both  of  these  acts  have  been  repealed  so  far 
0/  to  ^  'as  it  was  provided  that  after  the  death  of  the  late  Pretender 
md  his  sons,  no  attainder  for  treason  should  extend  to  the 
lisinheriting  of  any  heir,  nor  to  the  prejudice  of  any  person 
Qf  pett'^rther  than  the  offender  himself.  (A)  " 

^  c0f0^^   6.  By  particular  statutes,  certain  offences  relating  to  the 
linted  of  i^join  of  the  realm  have  been  declared  to  be  treasons ;  but  the 
tatutes  expressly  save  to  the  wife  her  title  to  dower,  (i) 

ion  ^^  P^  (a)  See  Co.  Litt.  392  b.  (g)  Cap.  39. 

3r  the  g^"^  lb)  Chap.  1 1,  sect.  13.  (A)  39  Gea  3.  c.  93. 

J  J  (c)  1  Rop.  H.  &  W.  650.  (t)  5  Eliz.  c.  11.  sect.  4 :  18  Eliz. 

Bre^-^*'    (d)  Cap.  146:  see  anie,  p.  160.  c.  1,  sect  2:   8  &  9  Will  3.  c.  2a 

Co.  ^^  ^  *  (c)  See  Co.  Litt,  392  6.  sect.  7 :  and  15  Geo.  2.  c.  28,  sect  4. 
(/)  1  Rop.  H.  k  W.  550. 
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7.  And  by  a  late  enactment  (a),  petit  treasons  have  been 
virtually  abolished. 

8.  Attainder  is  the  effect  of  the  judgment  pronoimced 
upon  the  culprit,  and  not  of  his  conviction.  If,  therefore, 
he  die  before  judgment,  there  will  neither  be  a  corruption  of 
blood,  nor  a  forfeiture  or  escheat  of  the  lands ;  so  that  the 
widow's  title  to  dower  remains  uninjured,  (b) 

9.  Mr.  Roper  remarks  (c),  that  "  As  the  wife's  dower  is  a 
continuation  of  her  husband's  estate,  a  title  which  she 
derives  from  him,  and  in  respect  of  his  seisin,  it  seems  that 
the  effect  of  his  attainder  for  treason,  or  petit  treason, 
will  estop  his  widow  from  claiming  dower,  not  only  of 
all  lands  which  he  was  seised  of  at  the  time  of  the  attainder, 
but  of  those  also  which  he  had  disposed  of  after  the 
marriage,  and  before  such  attainder;  because  the  estoppel 
is  equally  conclusive  with  respect  to  the  estate  aliened 
as  to  that  of  which  the  husband  was  seised  at  the  period  of 
his  attainder ;  for  in  each  instance  the  widow  must  derive 
her  title  from  her  husband,  a  person  whom  the  law,  under 
such  circumstances,  disables  from  communicating  any  right 
or  title.  The  case  will  be  the  same  as  to  those  lands,  although 
the  husband  obtain  a  pardon ;  the  widow's  title  to  dower 
will  still  be  defective,  for  the  effects  of  the  attainder  in  r^ard 
to  titles  to  be  made  to  or  out  of  lands  which  the  husband 
was  seised  of  previously  to  the  pardon,  remain  the  same  as 
if  such  pardon  had  not  been  granted.  (^)" 

10.  Thus,  in  Mayne's  case  (^),  Mayne  being  seised  of  lands 
in  fee,  married,  and  made  a  feoffinent  in  fee  to  a  stranger ; 
he  afterwards  committed  treason,  was  convicted,  obtained  a 
charter  of  pardon,  and  died.  His  widow  claimed  dower 
against  the  feoffee;  but  the  Court  of  Exchequer  decided 
against  the  claim,  Manwood,  C.B.,  expressing  himself  thus: 
'^  By  reason  of  this  attainder,  dower  cannot  accrue  to  the 

(a)  9  Geo.  4.  c.  31.  sec.  2.  (d)  See  stqMrit,  p.  156. 

(b)  Co.  Litt.  3906,  891.  («)  1  Leon.  3,  pi.  7. 

(c)  1  Rop.  H.  &  W.  550. 
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^vife ;  for  her  title  begins  by  the  intermarriage,  and  ought 
to  continue  and  be  consummated  by  the  death  of  the  husband, 
which  cannot  be  in  this  case,  for  the  attainder  of  the  husband 
has  interrupted  it,  as  in  the  instance  of  an  elopement ;  and 
this  attainder  is  an  universal  estoppel,  which  does  not  run 
in  privity  only  between  the  wife  and  him  to  whom  the 
escheat  belongs,  but  every  stranger  may  bar  her  of  her 
dower  by  reason  thereof;  for  by  the  attainder  of  the  husband 
his  wife  is  disabled  to  demand  dower,  as  well  as  to  demand 
his  inheritance ; "  and  he  cited  Gate's  case  (a),  a  resolution 
of  all  the  justices  of  England ;  and  added,  that  the  charter 
of  pardon  did  not  help  the  matter,  since  the  same  extended 
but  to  the  life  of  the  offender,  and  did  not  remove  the  at- 
tainder, by  which  the  widow  was  barred  to  demand  dower 
during  its  continuance. 

11.  But  this  doctrine  must  be  confined  to  lands  of  which 
the  husband  was  seised  prior  to  the  period  of  the  grant  of 
the  pardon ;  because  from  the  time  of  the  pardon  the  hus- 
band in  a  legal  sense  becomes  a  new  man ;  he  may  purchase 
lands,  and  hold  and  enjoy  them ;  they  will  descend  to  his  heir 
at  his  death,  and  consequently  his  wife's  title  to  dower  will 
attach  to  them,  as  in  the  ordinary  cases  before  detailed,  (b) 

12.  If  the  attainder  be  reversed  for  error,  either  by  the 
husband  or  his  heir,  in  such  cases  the  widow's  title  to 
dower  will  revive,  since  the  cause  of  her  estoppel  being  re- 
moved, and  the  interest  of  her  husband  restored  to  the 
same  state  in  which  it  was  before  the  judgment  pronounced 
against  him,  all  the  consequences  of  that  judgment  must  fall 
with  it.  (c)  And  if  parliament  think  proper  to  reverse  the 
attainder,  the  effect  upon  the  widow's  title  to  dower  will  be 
the  same,  (d) 

13.  The  husband  might,  under  the  old  law,  have  barred 
his  wife's  title  to  dower  by  levying  a  fine  with  proclamations 

(a)  Gate  r.  Wiseman,  Dy.  140  * :        (c)  Menvill's  case,   13  Co.    19: 
Co.  Litt  41  a.  Moor,  639. 

(b)  Co.  Litt  392 :  Perk,  sect  387.         (d)  4  Bl.  Com.  392. 
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of  the  dowable  estate.  During  the  marriage  her  right 
was  saved  by  the  4  Hen.  7.  c.  24. ;  but  if  she  did  not  exert 
her  claim  within  five  years  after  his  death,  when  she  became 
discovert,  her  right  was  destroyed,  (a) 

14.  However,  if  she  was  a  minor  at  her  husband's  death, 
or  in  prison,  or  out  of  the  country,  or  insane,  when  the 
fine  was  levied  by  the  husband  alone,  her  right  was  saved 
by  the  statute  till  such  disabilities  were  removed,  from 
which  period  she  had  five  years  to  prosecute  her  claim.  (6) 
And  if  it  happened  that  she  had  no  right  to  dower  at  her 
husband's  decease,  or  could  not  enforce  that  right  when 
she  had  it,  she  was  still  protected  within  another  of  the 
savings  of  the  above  statute,  (c) 

15.  The  wife's  right  to  dower  might  also  have  been  barred 
by  nonclaim  on  a  fine  levied  after  her  husband's  death,  (d) 

16.  In  Twist's  case,  the  husband  had  aliened  to  one  for 
life,  with  remainder  to  another  in  fee.  After  the  husband's 
death,  the  remainder-man  levied  a  fine,  and  five  years  elapsed. 
It  is  said  to  have  been  held  that  the  wife  was  barred  (e) ; 
but  it  appears  to  have  been  doubtfiil  whether  the  case  was 
in  fact  decided.  (/)  And  in  Rowe  v.  Power  (^),  in  the 
House  of  Lords,  it  was  held  that  a  fine  levied  by  a  remain- 
derman did  not  operate  by  nonclaim.  Mr.  Jacob  con- 
cludes (A)  that  the  wife's  right  will  not  be  barred  unless 
the  fine  be  levied  by  the  tenant  of  the  freehold  in  posses- 
sion :  though  he  admits  that  there  is  some  difference  of 
opinion  upon  this  point,  (i) 

17.  If  the  husband  be  lord  of  a  manor,  and  make  volun- 
tary grants  of  copyhold  lands  after  his  marriage,  they  will 

{a)  2  Rep.  93  :   10  Bep.  99 :  13         (e)  Shep.  Touch.  28. 
Bep.  20 :   Dyer,  224 :   2  Roll.  Rep.        (/)  1  New  Rep.  37 ;  Hob.  265. 
69.  409 :  Flowd.  coniriL,  is  not  law.         (g)  I  New  Rep.  1 :  see  Corhamp- 

(b)  Rowd.  376 :  1  Len.  215 :  2  ton  «.  Corhunpton,  Irish  T.  R.  667. 
Atk.  614.  (h)  1  Rop.  H.  &  W.  555. 

(c)  Mental's  case,  13  Rep.  19  b:  («)  See  1  Brest  Cony.  226;  229: 
Moore,  639.  Park  on  Dower,  313 :  Gilb.  Uses  by 

(d)  See  1  Presi.  Conv.  229.  Sugden,  122  n. 
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bind  his  widow,  and  deprive  her  of  dower,  because  the 
copyholders  claim  by  the  custom,  which  is  antecedent  to 
the  widow's  title,  (a) 

18.  But  it  seems  that  without  a  special  custom  the  lord 
cannot  by  will  prejudice  his  widow's  right  to  dower,  so  as 
to  enable  the  grants  of  other  persons  to  bind  her.  Thus, 
in  an  anonymous  case  in  Dyer  (6),  the  custom  appeared  to 
be  that  the  lands  were  usually  demised  by  the  lord  of  the 
manor,  or  his  overseer  or  deputy.  An  owner  in  fee  of  the 
manor  married,  and  by  his  will  authorised  certain  persons 
to  grant  leases  according  to  the  custom,  to  raise  fines  to 
pay  his  debts,  and  died ;  these  persons  held  a  court  in  their 
own  names,  and  granted  a  reversion  belonging  to  two  copy- 
holders to  three  others.  The  widow  recovered  her  dower, 
and  it  was  adjudged,  that  she  was  not  bound  by  the  grant* 
The  decision  must  have  proceeded  upon  the  principle  that 
the  custom  did  not  enable  the  lord  by  his  will  to  appoint 
persons  to  make  customary  grants  of  copyholds,  to  bind  his 
widow's  title  to  dower,  which  became  consummate  by  her 
husband's  death,  and  took  precedence  of  his  testamentary 
disposition.  Upon  this  principle  it  is,  that  copies  granted 
by  the  heir  before  endowment  will  not  bind  the  widow,  (c) 
Yet,  as  against  other  persons,  the  lord  may,  if  the  custom 
do  not  forbid  it,  appoint  by  his  will,  that  his  executors  shall 
make  grants  by  copy,  which,  if  done  in  conformity  with  the 
custom,  will  be  valid,  (d) 

19.  The  wife's  dower,  where  she  has  been  married  since 
the  Ist  day  of  January,  1884,  has  by  the  late  dower 
act  (e)  been  placed  wholly  in  the  power  of  the  husband,  it 
being  enacted  that  no  widow  shall  be  intitled  to  dower  out 
of  any  land  which  shall  have  been  absolutely  disposed  of 
by  her  husband  in  his  lifetime,  or  by  his  will.  (/) 

(a)  Gilb.  Ten.  203 :  4  Bep.  24 :  (d)  Co.   latt.   58  b :    Gilb.   Ten. 

1  Leon.  16:  8  Bep.  6dft.  204. 

{b)  250  by  pi.  89.  (e)  8  &  4  W.  4.  c.  106. 

(c)  Co.  Litt.  58  b,  note  6.  (/)  Sect  4. 
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20-  And  that  all  partial  estates  and  interests,  and  all 
charges  created  by  any  disposition  or  wiU  of  a  husband,  and 
all  debts,  incumbrances,  contracts,  and  engagements  to 
which  his  land  shall  be  subject  or  liable,  shall  be  valid  and 
effectual  as  against  the  right  of  his  widow  to  dower,  (a) 

21.  And  that  a  widow  shall  not  be  intitled  to  dower  out 
of  any  land  of  her  husband  where  in  the  deed  in  which 
such  land  was  conveyed  to  him,  or  by  any  deed  executed 
by  him,  it  shall  be  declared  that  his  widow  shall  not  be  in- 
titled  to  dower  out  of  such  land,  (b) 

22.  And  that  a  widow  shall  not  be  intitled  to  dower  out 
of  any  land  of  which  her  husband  shall  die  whoUy  or  par- 
tially intestate,  when  by  the  will  of  her  husband  he  shall 
declare  his  intention  that  she  shall  not  be  intitled  to 
dower,  (c) 

23.  And  that  the  right  of  a  widow  to  dower  shall  be 
subject  to  any  conditions,  restrictions,  or  directions  which 
shall  be  declared  by  her  husband's  will,  (d) 

24.  And  where  any  husband  shall  devise  any  land  out  of 
which  his  widow  would  be  intitled  to  dower  if  the  same 
were  not  so  devised,  or  any  estate  or  interest  therein,  to  or 
for  the  benefit  of  his  widow,  such  widow  shall  not  be  intitled 
to  dower  out  of  or  in  any  land  of  her  said  husband,  unless  a 
contrary  intention  shall  be  declared  by  his  will,  (e) 

25.  But  no  gift  or  bequest  made  by  any  husband  to  or 
for  the  benefit  of  his  widow  of  or  out  of  his  personal  estate, 
or  of  or  out  of  any  of  his  land  not  liable  to  dower,  is  to 
defeat  or  prejudice  her  right  to  dower,  unless  a  contrary 
intention  shall  be  declared  by  his  will.  (/) 

26.  The  act  is  not  to  prevent  any  Court  of  Equity 
from  enforcing  any  covenant  or  agreement  entered  into  on 
or  by  the  part  of  any  husband  not  to  bar  the  right  of  his 
widow  to  dower,  (g) 

(a)  Sect.  5.  {d)  Sect  8.  (/)  Sect  10. 

(ft)  Sect.  6.  (<?)  Sect9.  (^)  Sect  11. 

(c)  Sect  7. 


ALIENATION  OB  CONTBACT  TO  AUENE. 


535 


SECTION  V. 

WHAT  ACTS  OF  THE  HUSBAND  WILL  DEFEAT  HIS  WIFE'S  BIGHT 

TO   FBEEBENCH. 


2.  Hwbantt  dlienaiMn, 
d.  AkAaugh  he  die  before  admit" 
tanee  of  surrenderee, 

4.  Hushand^s  agreement  to  ielL 

5.  Acceptance  offeoffment  by  hus" 

band, 
7.  Husband^s  lease. 


8.  Effect  of  husbanis  lease  not 

v>arranted  by    custom:    Mr, 
Jacobus  remarks. 

9.  Widow  not  intiiled  to  endoW' 

ment  of  rent  reserved  on  lease, 
semble. 
10.  Except  by  special  custom. 


1.  In  general,  when  there  is  no  custom  to  the  contrary, 
it  is  necessary  that  the  husband  should  be  seised  of  his 
copyhold  estates  at  his  death  to  intitle  his  widow  to  free- 
bench,  (a) 

2.  Hence,  if  he  dispose  of  his  copyhold  estates  during  the 
coverture,  the  disposition  will  defeat  his  widoVs  right  to 
freebench,  unless  there  be  a  particular  custom  that  she  may 
avoid  the  alienation. 

3.  And  this  will  be  the  case  although  her  husband  die 
before  the  admittance  of  the  surrenderee;  because  the 
admittance  has  relation  to  the  time  of  the  surrender,  which 
defeats  all  the  intermediate  acts  of  the  surrenderor,  and  all 
customary  interests  derived  out  of  his  estate.  (6) 

4.  And  the  husband's  agreement  to  dispose  of  his  copy- 
hold estates  will  in  equity  defeat  his  wife's  right  to  free- 
bench,  (c) 


(a)  2  Watk.  Cop.  60. 

lb)  Benson  v.  Scott,  Carth.  275 ; 
3  Ley.  385 :  see  alflo  1  T.  R.  600 : 
2  T.  B.  580 :  Godwin  v.  Win8more» 
2  Atk.  526:   2  Watk.  Cop.  73n: 


Doe  d.  Bidden  v,  GwinneU,  1  Q.  B. 
362 ;  1  Gale  k  D.  180 :  RiddeU  v. 
Jeoner,  10  Bing.  295 ;  3  Moo.  &  S. 
673. 

(e)  Anti,  p.  359. 
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5.  So  also  the  acceptance  by  the  husband  of  a  feoffment  in 
fee  of  copyhold  lands,  which  he  held  as  tenant  from  the  lord 
of  the  manor,  will  defeat  the  widow's  right  to  freebench, 
because  by  the  feoffment  the  copyhold  tenure  became  extinct. 

6.  Thus,  in  Lashmer  v.  Avery  (a),  the  custom  of  the 
manor  was  found  to  be  that  if  a  copyholder  in  fee  died  seised, 
his  widow  should  hold  the  estate  during  her  life  as  free- 
bench.  The  lord  of  the  manor  enfeoffed  the  husband,  a 
tenant  of  the  manor,  in  fee,  who  died  seised.  Question, 
whether  the  feoffee's  widow  was  intitled  to  freebench? 
And  it  was  determined  in  the  negative.  The  reason  must 
have  been,  that  by  the  feoffment  the  copyholds  were  not 
only  severed  from  the  manor,  but  the  tenure  extinguished, 
for  the  Court  said,  "that  if  the  lord  had  enfeoffed  a 
stranger  of  the  land,  the  custom  would  have  subsisted,  and 
the  estate  would  have  remained  copyhold; "  consequently,  the 
widow's  title  to  freebench  would  have  continued.  That 
opinion  was  established  by  a  subsequent  decision  in  Waldoe 
V.  Bertlet  (b) :  there  the  custom  of  the  manor  was  found 
to  be,  that  copyholds  were  demisable  for  three  lives  in  suc- 
cession, and  that  if  any  copyhold  died  seised,  leaving  a 
widow,  she  should  enjoy  the  lands  during  her  widowhood. 
The  lord  of  the  manor  granted  a  customary  tenement  by 
copy  to  the  husband  for  life,  and  afterwards  conveyed  the 
manor  to  B  absolutely,  who  conveyed  the  freehold  and 
inheritance  of  the  husband's  tenement  for  a  valuable  con- 
sideration to  C  and  others,  and  their  heirs,  during  the  life 
of  the  husband,  remainder  to  his  the  husband's  then  wife 
for  life,  with  remainder  to  the  husband  in  fee.  After  this, 
the  wife  died,  and  her  husband  married  again  and  died 
seised,  and  his  second  wife  entered  under  the  title  of  her 
widow's  estate;  and  the  question  was,  whether  her  entry 
was  lawftil  against  the  heir  of  the  alienee  in  fee  of  her 

(a)  Cro.  Jac.  126.  by  the  names  of  Howard  v.  Bart- 

er) Cro.  Jac.  573  ;  Hob.  181,  S.  C.     let 
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husband  ?  And  it  was  decided  in  her  &your ;  the  Court 
observing,  that  the  customary  estate  of  the  husband  con* 
tmued  as  it  was  during  his  life,  and  was  neither  extm- 
guished  nor  altered  by  the  purchase  of  the  fee  simple,  which 
during  his  life  was  vested  in  other  persons :  whence  it  was  a 
natural  consequence,  that  all  customary  incidents  to  such  a 
customary  estate  remained,  one  of  which  was  the  widow's 
title  to  freebench,  that  was  an  excrescence,  which  by  the 
custom  and  the  law  arose  of  itself  out  of  that  estate ;  that 
the  severance  of  the  freehold  from  the  manor  did  not  destroy 
the  custom  as  to  the  widow,  and  that  notwithstanding  the 
remainder  in  fee  was  in  the  husband,  which  he  granted 
away,  still  he  continued  and  died  a  copyholder,  the  lord's 
act  in  making  the  severance  not  being  permitted  by  the  law 
to  prejudice  the  copyholder's  estate. 

7.  Upon  the  same  principle,  if  the  husband  under  the 
authority  of  the  custom  demise  his  copyhold  lands,  in  which 
his  wife  is  intitled  to  freebench,  the  lease  wiU  be  good 
agsdnst  such  her  right ;  for  the  lessee's  title  by  the  custom 
is  at  least  equal  to  that  of  the  widow. 

8.  However,  Mr.  Jacob  observes  (a) :  "  If  the  lease  be 
not  warranted  by  the  custom  or  by  licence,  the  widow  may, 
it  seems,  avoid  it  and  claim  her  freebench.  (6)  In  Salisbury 
V.  Hurd  (c),  it  was  held  that  a  mortgage  by  demise  made  by 
the  husband  with  the  licence  of  the  lord  was  a  bar  to  the 
widow.  It  was  contended  that  there  was  no  custom  to 
make  such  demises  by  licence :  the  case  seems  to  have  pro- 
ceeded on  the  principle  that  a  custom  is  not  necessary  to 
enable  the  lord  to  give  a  licence  to  demise." 

9l  Chief  Baron  Gilbert  is  of  opinion,  that  if  a  rent  was 
reserved  upon  a  lease  of  copyholds,  the  custom  intitling  the 
widow  to  freebench  of  the  land  only,  the  widow  would  not  be 
intitled  to  endowment  of  the  rent  and  reversion,  because 

(a)  1  Rop.  H.  &  W.  657  n.  (c)  Cowp.  481. 

(6)  Gilb.  Ten.  803 :  see  Holder  v. 
Farlej,  Moore,  756  i  Cro.  Jac,  36. 


538 


wife's  attainder* 


particular  customs  are  to  be  strictly  pursued ;  but  that, 
after  the  espiration  of  the  lease,  she  might  claim  freebench, 
for  her  husband  died  seised;  the  possession  of  the  lease 
being  considered  that  of  the  husband,  (a) 

10.  However,  by  special  custom,  the  widow  may  have 
her  freebench,  subject  to  the  lease,  and  receive  the  rent,  (b) 


SECTION  VL 


WHAT    ACTS    OF   THE    WIFE    ALONE,  DURING   THE    MARRIAGE, 

WILL   DEFEAT  HER   RIGHT  TO   DOWER. 


1.  Attainder  of  treasany  murder^ 

or  felony, 

2.  Unless    wife  pardoned   before 

husband's  death. 

3.  Elopement, 

4.  Unless  reconciled  to  husband. 

5.  BeconcUiaHon  must  be  volun- 

tary. 

7.  Adultery  of  wife  if  she  leaves 

husband. 

8.  With  or  without  his  consent 
10.  No  elopement  but  that  put  in 

issue  can  be  proved. 


11.  Adultery  committed  where  wife 

has  previously  left    husband 
with  his  consent 

12.  W^e's   leaving  husband  must 

have  been  her  own  voluntary 
act 

15.  Or  her  approval  afterwards  by 

remaining  with  adulterer. 

16.  Cohabitation  evidence  of  rtcon* 

ciUation^ 

17.  Husband   not  obliged  to    take 

bach  wife  again. 

18.  Fine  levied  by  wife  eUome. 


1.  The  wife's  attainder  of  treason,  murder,  or  felony  will 
exclude  her  &om  dower,  (c) 

2.  But  if  she  obtain  a  charter  of  pardon  before  her  hus- 
band's death,  her  right  of  dower  will  be  revived,  (d) 

3.  So  also  if  she  elope  from  her  husband  with  another  man, 
with  whom  the  law  presumes  that  she  lives  in  adultery,  and 
will  not  admit  of  an  averment  to  the  contrary  (e)j  she  forfeits 
her  dower  by  the  statute  of  Westminster  2d.  (/) 

(a)  See  Perk,  sect  435,  436:  (d)  Co.  Litt  33:  13  Rep.  23: 
Gilb.  Ten.  320,  321 :  and  Salisbiiiy    ante,  p.  156. 

v.  Hard,  Cowp.481.  (e)  Fajnell's  case,  2  Inst  435: 

(b)  2  Watk.  Cop.  76.  Harg.  Co.  Litt.  32  a,  n.  10. 

(c)  Perk.  sect.  349.  (/)  18  Edw.  1.  c.  34. 
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4c.  If  during  the  elopement  her  husband  purchase  lands 
and  alien  them,  or  sell  those  of  which  he  was  seised  at  the 
time  of  his  wife^s  leaving  him,  and  he  afterwards  become 
reconciled  to  her,  she  will,  where  her  dower  is  subject  to  the 
old  law,  be  intitled  to  dower  of  all  such  lands,  (a) 

5.  A  reconciliation,  however,  will  not  restore  the  wife's 
right  to  dower,  unless  it  be  voluntary,  and  without  the 
coercion  of  the  Ecclesiastical  Courts,  (b) 

6.  A  sentence  of  divorce  propter  adtdterium  is  not  alone  a 
bar  of  dower,  (c) 

7.  The  wife  does  not  forfeit  her  dower  by  adultery, 
unless  she  leaves  her  husband :  hence  it  has  been  said,  that 
if  she  lives  in  adultery  upon  an  estate  belonging  to  her  hus- 
band, this  is  not  an  elopement,  and  therefore  no  forfeiture  of 
dower  (d):  but  according  to  the  opinion  of  Lord  Coke, 
leaving  her  husband's  house  of  habitation  is  an  elopement, 
within  the  statute,  (e) 

8.  Whether  the  wife  leave  her  husband  with  or  without 
his  consent,  and  live  in  adultery,  she  will  nevertheless  forfeit 
her  dower  if  there  be  no  subsequent  reconciliation  between 
them.  (/) 

9.  Thus,  in  Coot  v.  Berty  (^),  the  defendant  in  dower 
pleaded  elopement  of  the  wife,  who  replied  that  her  husband 
bargained  and  sold  her  to  the  adulterer.  The  replication 
was  held  to  be  bad,  for  the  license  of  the  husband  to  his 
wife's  adultery  could  not  be  pleaded  in  bar  to  an  action  of 
trespass  brought  by  him,  although  it  might  be  insisted  upon 
in  mitigation  of  damages. 

10.  If  elopement  be  pleaded  in  bar  of  dower,  and  issue  be 
joined  upon  a  reconciliation,  the  defendant  will  not  be  per- 

(a)  Co.  Litt  33,  note  8:13  Eep.  (d)  Fitz.  N.  B.  150,  H :    Perk. 

23.  355  :  9  Vin.  Ab.  242,  pi.  11, 12. 

(6)  Co.  Litt  32  6 :  2  Inst  436 :  (e)  2  Inst  43a 

Perk.  354.  (/)  2  Inst  436  :  Harg.  Co.  Litt 

(c)  Co.  litt  32  a,  note  9:   ibid.  32  a,  n.  10. 

33  b  :   N07,  108 :  Godb.  145  :    see  (g)  12  Mod.  232. 
Park  on  Dower,  p.  20. 
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mitted  to  prove  any  other  elopement  besides  that  mentioned 
in  his  plea ;  because  there  might  have  been  many  elope- 
ments  of  the  wife  and  subsequent  reconciliations,  and  the 
demandant  can  be  only  prepared  to  support  her  replication 
of  a  reconciliation  after  the  particular  elopement  specified  in 
the  defendant's  plea,  (a) 

11.  It  is  not  necessary  in  order  to  satisfy  the  words  of  the 
statute  that  the  original  leaving  of  the  husband  should  be  a 
leaving  with  the  adulterer  by  his  means  or  persuasion,  for 
the  wife  will,  under  the  statute,  be  barred  where  she  has 
previously  left  her  husband  with  his  consent,  and  is  living  apart 
from  him  with  his  consent  at  the  time  of  the  adultery.  (6) 

12.  But  in  order  to  create  a  forfeiture  of  dower  under  the 
statute,  the  wife's  leaving  her  husband  must  have  been  her 
own  voluntary  act.  (c) 

13.  Thus,  if  the  relations  of  the  husband  detain  him  from 
his  wife,  so  that  she  is  ignorant  of  what  is  become  of  him, 
and  they  pretend  that  he  is  dead,  and  procure  her  to  release 
all  marriages  and  interest  that  she  may  have  in  him  as  her 
husband,  and  moreover  persuade  and  induce  her  to  many 
again,  she  having  no  notice  of  her  husband  being  alive: 
although  the  man  with  whom  she  cohabits  have  notice  of  her 
husband  being  living,  and  although  she  in  truth  lives  in 
adultery  with  such  man,  she  will  not  forfeit  her  dower; 
because  non  reliquit  virum  sponte^  as  mentioned  in  the  statute. 
Hence  it  seems  that  elopement  was  no  bar  to  dower  at  the 
common  law.  {d) 

14.  So  also  if  the  wife  be  forcibly  taken  away  fixMn  her 
husband,  and  continue  with  the  man  against  her  will,  her 
right  to  dower  wiU  not  be  forfeit.ed.  {e) 

15.  However,  if  the  wife  be  taken  away  against  her  will, 

{a)  Haworth  v.  Herbert^  Dyer,  (d)  Green  tr.  Hair^,  9  Viiu  Alir. 

1066,  pi.  22.  241,  pL  9 ;  1  BoIL  Abr.  680^  pL  9^ 

{h)  Hetherington  v.   Graham,  6  8.0. 

Bing.  135 ;  3  Moo.  &  P.  899.  <e)  Perk,  seet  364. 

(c)  See  the  statute. 
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but  voluntarily  remains  with  the  adulterer,  she  will  be  barred 
of  her  dower  (a) ;  or  if  after  such  voluntary  residence,  she 
leave  him,  or  he  turn  her  away,  and  her  husband  is  not  vo- 
luntarily reconciled  to  her,  she  wiU  in  all  these  cases  be 
excluded  from  dower,  (b) 

16.  As  to  what  will  amount  to  sufficient  evidence  of  a 
subsequent  reconciliation,  it  would  seem  that  the  cohabitation 
of  husband  and  wife,  without  compulsion,  would  be  that  kind 
of  evidence,  (c) 

17.  But  the  husband  wiU  not  be  obliged  to  take  his  wife 
back  again,  after  she  has  eloped  from  hun  and  committed 
adultery,  (d) 

18.  Under  the  old  law,  if  the  wife  had  been  permitted  to 
have  levied  a  fine  alonej  it  would  have  barred  her  right  to 
dower,  unless  the  husband  had  entered  and  avoided  it.  (e) 

19.  But  the  Court  would  not  have  admitted  of  such  a 
fine,  if  it  had  been  apprized  that  the  conusor  was  a  married 
woman,  (f) 

(a)  Co.  Litt.  32  b.  (d)  Govier  v.  Hancock,  6  Term 

(6)  Perk.  sect.  364 :  Co.  Litt  32  6.  Rep.  603. 

(c)  1  BolL  Abr.  680,  pL  10:  Dyer,  (e)  10  Bep.  43. 

106  b :  see  Bateman  v.  Boss,  1  Dow,  (/)  Moreau's  case,  2  Blackst.  1205 : 

246.  Ex  parte  Abnej,  1  Taunt.  37. 
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SECTION  VIL 

WHAT  ACTS  OF  THE  WIDOW,   AFTER    HER    HUSBAND'S  DEATH, 
WILL  BE   A   BAR  OR  SATISFACTION  OF  HER  DOWER. 


2.  Acceptance  of  interest  inconsis- 

tent with  dower, 

3.  As  lease  for  life. 

4.  Or  for  years. 

5.  Unless  under  second  coverture. 


6.  Or  lease  for  years  made  by  hus- 

band before  marriage. 

7.  Release  by  widow;   distineOon 

between  release  qfrighiimdof 
action. 


1.  This  subject  has  been  partially  considered  under  the 
subject  of  assignment  of  dower  against  common  right,  (a) 
The  principle  is,  that  when  the  widow  consents  to  an  act  in- 
consistent with  her  right  to  actual  endowment,  she  shall  be 
bound  by  her  consent,  and  barred  of  her  legal  title.  Atten- 
tion to  this  principle  will  explain  what  further  remains  to 
be  treated  of  under  this  head. 

2.  If,  then,  the  widow  agree  to  accept  an  interest  in  the 
dowable  estate,  which  is  inconsistent  with  her  title  to  dower 
in  that  estate,  this  acceptance  will  bar  her  of  her  legal  right. 

3.  Thus,  if  she  accept  from  the  heir  a  lease  for  life  of  the 
whole  of  her  husband's  freehold  estates ;  since  she  cannot 
claim  dower  out  of  them  without  partially  defeating  such 
lease,  she  will  be  barred  of  her  dower,  (b)  But  it  would 
seem,  from  the  principle  before  stated,  that  if  her  husband 
had  died  seised  of  100  acres,  and  the  lease  included  50  acres 
only,  she  might  claim  dower  out  of  the  remaining  50,  pro- 
vided she  did  not  accept  the  demise  in  lieu  of  dower  in  the 
whole. 

4.  So  also  if  the  lease  accepted  were  not  for  life,  but  for 
a  term  of  years  only,  still  it  will  exclude  her  from  dower 


(a)  Supra,  p.  376.  et  seq. 


{b)  Perk.  sect.  350. 
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during  the  term,  if  it  include  the  whole  of  the  dowable 
estate,  (a) 

5.  But  if  the  widow  married  agam  before  her  dower  was 
assigned,  and  then  a  lease  for  life  or  years  was  made  to  her 
of  the  dowable  lands  by  her  first  husband's  heir,  she  would 
have  a  right  to  waive  the  demise  at  her  second  husband's 
death ;  and  if  she  did  so,  she  would  be  intitled  to  dower, 
because  at  the  time  when  the  lease  was  made  she  was  under 
the  disability  of  coverture,  (b) 

6*  So  if  a  lease  for  a  term  of  years  had  been  granted  by 
the  husband  to  his  wife  before  marriage,  who  died  during 
the  term  seised  of  the  reversion  in  fee ;  it  is  presumed  that 
in  such  case  also  his  widow  would  be  immediately  intitled 
to  dower,  because  at  the  time  she  accepted  the  lease  she  had 
no  title  to  dower.  If  the  term  had  been  granted  to  a  stranger, 
she  would,  as  we  have  seen  (c),  be  intitled  to  dower  of  the 
reversion  with  a  cessat  executio  during  the  term.  It  can 
make  no  difference  that  the  term  happens  to  be  vested  in 
herself;  consequently,  when  dower  is  assigned,  and  she 
becomes  seised  of  an  estate  for  life  in  a  third  part  of  the 
premises,  the  term  for  years  in  that  part  meeting  with  the 
estate  for  life  merges  in  it.  It  is  therefore  presumed  that 
the  widow  will  hold  that  share  in  dower  for  her  life,  and 
the  remaining  two-thirds  under  the  lease  during  the  con* 
tinuance  of  the  term,  {d) 

7.  Another  mode  by  which  the  widow  may  deprive  her- 
self of  endowment  may  be  by  a  release.  Upon  this  point 
Mr.  Roper  observes  {e\  "  There  is  a  distinction  to  be  attended 
to  in  regard  to  the  form  of  such  release ;  viz.  between  a 
release  by  the  widow  of  her  right,  and  the  release  of  all 
actions,  &c. ;  for  if  she  release  her  right  to  dower,  it  will  be 
a  bar  to  her  whether  it  be  made  to  the  tenant  of  the  freehold 


(a)  Gilb.  Dower,  391 :  Rtz.  Nat.        (c)  Ante^  p.  344. 
Brev.  149,  E.  {d)  Perk,  sect  351 :  Owen,  154. 

{h)  See  Jenk.  73.  {e)  1  Bop.  H.  h  W.  563. 
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or  to  the  person  in  reversion.  But  if  the  release  be  of  all 
actions,  suits,  quarrels,  and  demands,  dower  and  actions  for 
dower,  which  arose  or  came  to  the  widow  on  account  of  her 
husband's  death,  and  such  release,  instead  of  being  made  to 
the  tenant  of  the  freehold,  is  granted  to  the  person  in  rever- 
sion, it  will  not  bar  her  right  to  endowment.  The  reaaoDB 
upon  which  this  distinction  is  founded  wiU  appear  in  a  sup- 
posed case,  stated  by  way  of  example  on  each  form  of 
release. 

"  K  a  widow,  intitled  to  dower  out  of  lands  limited  to  B  for 
life,  with  remainder  to  C  in  fee,  release  all  her  right  to  C, 
and  afterwards  implead  B  for  dower,  he  may  take  advantage 
of  the  release  granted  by  the  widow  to  C  ;  and  so  would  C 
after  B's  death  be  allowed  the  benefit  of  a  similar  release 
made  by  the  widow  to  B  ;  because  the  right  to  dower  arises 
out  of  both  the  estate  for  life  and  that  in  reversion,  and 
when  thejiis  habendi^  which  is  the  principal,  is  released,  it 
follows  that  the  action,  which  is  but  the  mean  to  recover  it, 
is  also  gone,  (a)  It  is  observable  that  the  person  in  reversion 
had  an  estate  upon  which  the  release  of  a  right  in  it  might 
enure;  this  right  the  widow  had  in  the  present  instance, 
and  unless  she  were  barred  of  it  by  her  release  against  B, 
the  ter-t«nant,  her  recovery  of  dower  against  him  would  be 
a  charge  upon  the  estate  of  C. 

^^  Suppose  the  release  to  C  was  not  of  the  right,  but  of  aU 
actions,  &c.  as  above ;  such  a  release  would  not  extinguish 
the  right  to  dower ;  first,  because  the  widow  had  no  right 
of  action  against  C,  but  against  B  only ;  and  secondly,  for 
that  the  widow's  action  for  dower  being  a  real  one,  a  release 
of  such  actions  can  alone  be  made  to  the  person  who  is 
tenant  of  the  freehold,  against  whom  only  a  praecipe  lies,  (b) 
To  apply  these  principles  to  the  present  case:  since  the 
widow  could  not  sue  C,  the  releasee,  for  her  dower,  because 
he  was  not  tenant  to  the  praecipe,  if  B,  who  was  such  tenant, 

(a)  Co.  litt.  265 :   I  Rep.  112  6 :         (6)  Litt.  sect.  495. 
8  Rep.  151  b :  Co.  litt  267  b. 
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were  to  plead  to  the  writ  of  dower  the  widow^s  release  of  all 
actions  to  C,  her  replication  that  C  had  nothing  in  the  free- 
hold at  the  time  of  the  release  would  be  sufficient  to  avoid 
the  plea;  the  rule  of  law  being  general,  that  in  order  to 
give  validity  to  a  release  of  actions  real,  the  releasee  must 
be  tenant  of  the  freehold  either  in  deed  or  in  law.  (a) 
Hence  it  is  necessary  in  a  plea  of  such  a  release  to  aver,  that 
the  person  to  whom  it  was  made  was  tenens  liberi  tene- 
menti.  (J)" 

(a)  Altham's  caBe,  8  Bep.   150,        (b)  Anon.  Cra  Jac.  151. 
151  & 
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SECTION  vni. 

OF  THE   WipOWS  ELECTION  BET^^TEEN  HER  DOWER  AND  PRO- 
VISIONS  GIVEN   BY   HER   HUSBANDS  WILL. 


1.  Testamentary   provisions    con- 

sidered as  equitable  jointures, 

2.  Widow  therefore  must  elect, 

3.  Principle  upon  which   election 

founded. 

4.  Express  or  implied  intention  to 

exclude  dower  must  appear  in 
husbawTs  wilL 

5.  Intention  not  implied  unless  will 

contains  provision  inconsistent 
with  dower, 

6.  No  implication  where  bequest  of 

money. 

8.  Cases  where  devise  to  widow  of 

dowable  lands, 

9.  Lawrence  y,  Lawrence, 

12.  No  implication  from  devise  of 

part  of  lands  that  dower  was 
to  be  barred  in  the  remainder. 

13.  Unless  the  two  provisions  are 

inconsistent, 

14.  Chambers  v.   Storil:  devise  to 

widow  in  common  with  other 
persons, 

23.  Where  whole  of  lands  devised^ 

■widow  may  tahe  two-thirds 
under  wUly  and  one^third  as 
dower,  semble, 

24.  What  advantage  to  her  thereby, 

25.  But  testator's  intention  may  be 

implied  that  she  is  to  tahe 
wholly  under  will, 

26.  Birmingham  y.  Kirwan. 

27.  Mr.  Roper^s  remarks. 


28.  Implication  to,  fxdude  dower 
will  not  arise  upon  limitation 
to  widow  in  remainder, 

30.  Nor  where  estate  given  to  widow 

and  other  persons  or  trustees 
in  trust  to  selL 

31.  French  v.  Davies, 

32.  Mr.  Roper*s  remarks  thereon, 
34.   Widow^s  election  between  dower 

and  rents  out  of  dowable  es» 
tate, 

36.  Widow  not  put  to  election  by 

mere    devise  of  rent  out  of 
dowable  estate. 

37.  Nor  by  disposition  of  aU  tes- 

tator^s  estate  subject  to  rent 

38.  Parol  evidence, 

39.  Pitts  T.  Snowden. 

4L  Arnold  Y.  Kempstead. 

43.   Villa  Real  y.  Gaiwc^. 

48.   Whether  circumstance  of  land 

charged  with  widow*s  annuity 

being  insufficient  to  answer  it 

and  dower  wHl  raise  case  cf 

election, 
56.  Mr.  Roper*s  conclusion  from  re- 

view  of  the  cases, 
58.   Widow  not  bound  to  elect  until 

value  of  respective  interests  as- 

certained. 
61.  Unless  where  amount  is  dear. 
63.   Widow  relieved  agiMinst  election 

made  under  mistake, 
65.  Effect  of  late  dower  act 


1 .  It  has  been  observed  that  in  general  a  widow's  right  to 
dower  cannot  be  barred  at  law  by  a  collateral  satisfaction. 
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as  by  assignment  of  lands  in  which  she  is  not  dowable,  or  of 
a  rent  issuing  out  of  them,  except  it  were  so  provided  as  to 
be  a  legal  jointure  before  marriage,  and  therefore  a  bar  by 
the  statute  of  jointures ;  or  unless  it  were  by  devise  ex- 
pressing in  direct  terms  that  it  should  be  in  satisfaction  of 
dower,  and  therefore  one  of  the  jointures  mentioned  in  the 
act,  and  voidable  at  her  election  after  her  husband's  death,  (a) 
But  in  cases  of  this  nature  Courts  of  Equity  have  extended 
the  legal  rule,  for  in  instances  of  testamentary  provisions  by 
the  husband  for  his  widow,  it  is  the  constant  habit  of  those 
courts  to  consider  them  in  the  nature  of  equitable  jointures, 
although  not  so  expressed  in  words,  when  the  intention 
appeared  that  they  were  made  with  that  view. 

2.  These  provisions,  however,  being  made  after  marriage, 
and  for  that  reason  voidable  by  the  widow.  Courts  of  Equity 
have  obliged  her  to  elect  between  such  provisions  and  her 
dower.  This  being  a  subject  of  frequent  occurrence,  it  will 
be  useful  to  consider  it  fully. 

3.  The  doctrine  of  election  is  founded  upon  this  principle, 
that  a  person  shall  not  be  permitted  to  claim  under  any 
instrument,  whether  it  be  a  will  or  deed,  without  giving  full 
effect  to  it  in  every  respect  so  far  as  such  person  is  con- 
cerned (b) ;  the  equity  of  the  Court  of  Chancery  operating 
upon  the  devised  interest  quousque  satisfaction  be  made  to 
the  disappointed  devisee,  (c) 

4.  With  respect,  however,  to  the  cases  which  relate  to  the 
election  of  widows  between  dower  and  provisions  under  the 
wills  of  their  husbands,  there  is  this  peculiarity,  that  as  the 
title  to  dower  is  a  legal  right,  an  intention  to  exclude  that 
right  by  voluntary  gift  must  be  demonstrated  either  by  ex- 

(a)  Ante,  p.  440:  Moor.  31  :  Ca     note  (b)  to    Dillon  v,   Parker,    1 
Litt.366:   Cro.  Eliz,  128.  274:   4     Swanst.  395. 

Rep.  4 :  Dyer,  220.  (c)  As  to  whether  election  against 

(b)  Many  of  the  cases  will  be  an  instrument  requires  forfeiture  of 
found  in  Roper  and  White  on  Le-  all  interest,  or  compensation  only, 
gacies,  chap.  Election ;  and  1  Jarman  see  Appendix  No.  9. 

on  Wills,  396 ;   and  Mr.  Swanston's 
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press  words  or  by  clear  and  manifest  implication ;  so  that  if 
there  be  any  ambiguity  or  doubt  upon  this  point,  then  the 
averment  that  the  provision  was  made  in  lieu  of  dower  can- 
not be  supported.  This  appears  to  be  the  result  of  all  the 
cases,  in  which  the  only  question  has  been,  whether  an 
intention,  not  expressed  by  apt  words,  could  be  collected 
from  the  terms  of  the  instrument. 

5.  The  result  of  all  the  cases  upon  implied  intention  is, 
that  the  instrument  must  contain  some  provision  inconsis- 
tent  with  the  assertion  of  a  right  to  demand  a  third  of  the 
lands  to  be  set  out  by  metes  and  bounds,  &c.  The  diffe* 
rence  of  opinion  which  may  be  found  in  the  cases  is  not  to  be 
ascribed  to  any  doubt  of  these  principles,  but  merely  to  the 
difficulty  in  applying  them  to  the  facts  of  each  particular  case. 

6.  When  a  pecuniary  legacy,  personal  annuity,  or  other 
interest  merely  affecting  the  personal  assets,  is  bequeathed 
by  the  husband  to  his  widow,  without  a  declaration  that 
it  is  intended  in  satisfaction  of  dower,  no  implication  what- 
ever arises  that  the  disposition  was  made  with  that  view  or 
intent,  so  that  she  will  be  intitled  to  both,  (a) 

7.  But  when  lands  or  rents  out  of  lands  in  which  the 
widow  is  dowable  are  bequeathed  to  her  by  her  husband,  a 
presumption  arises  from  that  circumstance  (though  not  of 
itself  sufficiently  clear  and  certain  to  put  her  to  an  election, 
as  after  appears),  that  such  devises  were  meant  in  lieu  ai^d 
bar  of  dower. 

8.  We  will  first  consider  the  cases  where  the  testamentary 
disposition  to  the  widow  is  of  lands  of  which  she  is  dowable ; 
and  next,  where  it  is  of  rents  out  of  such  lands. 

9.  As  to  the  former  description  of  cases,  the  leading  au- 
thority is  Lawrence  v.  Lawrence,  (b)  There  the  husband 
devised  his  manor  of  Little  Sherrington,  mansion-house,  and 

(a)  Strahan  v.   Sutton,    3  Yes.         (b)  2  Vern.  365;  3  Bra  FtoL 
249 :  Ayres  v.  Willis,  1  Yes.  Sen.     Ca.  8to  ed.  483. 
230 :  and  see  3  ft  4  TV.  4.  c.  106. 
sec.  10. 
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lands  of  the  annual  value  of  130?.,  to  his  wife,  durante  vidui- 
tate,  with  remainder,  together  with  all  his  other  lands,  to 
trustees  for  twenty-four  years  from  his  death,  with  remainders 
over.  The  trusts  of  the  term  were  for  payment  of  debts 
and  legacies ;  and  as  a  further  provision  for  his  wife,  the 
testator  directed  that,  after  two  years  of  the  term  were  ex- 
pired, his  trustees  should  permit  her  to  receive  the  rents  of 
one  of  the  farms  of  60?.  a  year,  and  after  five  years  of  the 
term  were  elapsed,  to  permit  her  to  receive  the  rents  of  an- 
other of  the  &rms  of  90/.  a  year,  for  the  remainder  of  the 
term,  so  long  as  she  continued  a  widow.  He  then  gave 
her  several  pecuniary  and  specific  legacies,  tod  appointed 
her  sole  executrix.  No  mention  was  made  in  the  will,  that 
any  of  the  above  provisions  were  to  be  in  satisfaction  of 
dower.  The  widow  proved  the  will,  possessed  the  personal 
estate,  and  entered  upon  the  lands  devised  to  her.  She 
afterwards  recovered  her  dower  at  law,  of  the  yearly  value 
of  16/.,  and  the  lands  were  duly  assigned.  Upon  a  bill  by 
the  remainderman  to  be  relieved  against  the  judgment,  Lord 
Somers  was  of  opinion,  that  the  testamentary  dispositions  to 
the  widow  were  intended  in  satisfaction  of  her  dower,  which 
intention  appeared  from  the  manner  in  which  he  had  dis- 
posed of  his  lands  not  limited  to  his  wife  for  her  life.  This 
decree  was  reversed  by  Lord  Keeper  Wright,  because  in  his 
opinion,  there  was  nothing  in  the  will  which  showed  a  suf- 
ficiently clear  intention  that  the  widow  was  meant  to  be  ex- 
cluded from  her  dower.  This  judgment  was  acquiesced  in 
till  after  the  death  of  the  plaintiff^,  when  A.  Lawrence,  the 
next  remainderman,  became  intitled,  who  commenced  his 
suit  to  be  relieved  against  the  judgment  of  dower :  but  Lord 
Cowper  declined  to  alter,  in  that  respect.  Lord  Keeper 
Wright's  decree;  upon  which  Lawrence  appealed  to  the 
House  of  Lords,  who  confirmed  Lord  Cowper's  decree,  and 
consequently  that  of  Lord  Keeper  Wright. 

10.  Consistently  with  the  principles  before  stated,   the 
reasons  for  the  final  judgment  of  the  House  of  Lords  appear 
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to  have  been  these :  That  the  devise  to  the  widow  of  a  part 
of  the  dowable  estates  was  consistent  with  her  right  to 
dower  in  the  remainder,  and  that  such  consistency  continued 
notwithstanding  the  interests  which  were  given  in  the  two 
farms,  parcels  of  the  lands,  not  devised  to  her ;  because  her 
acceptance  of  them  might  not  of  necessity  defeat  any  of  the 
trusts  of  the  term  vested  in  the  trustees,  since  the  remainder 
of  the  lands,  after  the  assignment  of  dower,  might  be  suffi- 
cient to  pay  the  debts  and  legacies  in  aid  of  the  personalty ; 
hence  the  implication  that  the  testator  intended,  by  his  tes- 
tamentary dispositions  to  his  widow,  to  purchase  her  right 
to  dower  in  the  lands  not  given  to  her,  was  doubtful  and 
conjectural,  which  is  not  sufficient  to  put  a  widow  to  an 
election  between  her  legal  title  and  the  benefits  that  she 
takes  under  her  husband's  wilL 

1 1 .  The  next  case  that  followed,  and  which  was  determined 
upon  the  authority  of  the  preceding,  was  Lemon  v.  Le- 
mon (a),  in  which  case  the  husband  devised  part  of  his  lands 
to  his  wife  for  life,  without  expressing  them  to  be  in  lieu  or 
satisfaction  of  her  dower,  and  the  residue  of  his  estates  to 
his  brother  in  fee.  The  widow  recovered  her  dower  at  law  j 
to  be  relieved  against  which  he  filed  his  bill,  but  it  was  dis- 
missed. 

12.  From  the  above  two  cases,  and  those  of  the  same  class 
referred  to  in  the  notes  (&),  it  appears  to  be  established 
that  the  devise  of  an  estate  to  the  widow  for  life,  not  ex- 
pressed to  be  in  satisfaction  of  dower,  is  not  inconsistent 
with,  and  therefore  will  not  oblige  her  to  elect  between  it 
and  her  dower  out  of  other  freehold  estates  of  her  husband, 
although  bequeathed  to  other  persons ;  and  notwithstanding 
that  she  may  have  had  devised  to  her  by  the  same  will, 
interests  in  or  out  of  those  other  lands  not  inconsistent  with 

(a)  8  Vin.  Abr.  **  Devise,"  p.  366,  Binmngliam  v.  Earwan,  2  Sch.  k 
pi.  45.  Lefroy,.  444.  454 :  and  Holditch  r. 

(b)  Hitchin  V.  Hitchin,  Pre.  Ch.  Holditch,  2  Y.  &  CCC.  18. 
i;j3  :  Brown  v.  Paxry,  2  Dick.  685  : 
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ber  legal  right  to  dower,  by  fnetes  and  boimdd,  and  the  dis- 
positions made  of  them  by  such  will. 

13.  But  the  terms  of  the  devise  to  the  widow,  although 
not  amounting  to  expression,  may  raise  a  sufficiently  clear 
implication  of  the  testator's  meaning,  that  the  bequest  io 
her  of  part  of  his  lands  should  be  in  satisfaction  of  her  dower 
in  the  remainder  of  them.  In  such  cases  she  will  be  obliged 
to  elect  between  the  devise  to  her  and  such  her  legal  title. 

14.  An  instance  of  this  occurred  in  Chalmers  v.  Storil  (a), 
where  the  husband  devised  all  his  estates  whatsoever  to  his 
wife  and  two  children,  B  and  0,  as  tenants  in  common,  in 
equal  shares.  His  property  consisted  of  real-  and  personal 
estates,  which  were  enumerated  by  him,  and  in  the  event  of 
his  wijfe  surviving  his  children,  he  gave  their  shares  to  her 
for  life,  &c.  One  of  the  questions  was,  whether  the  widow 
was  intitled  to  dower  out  of  the  remainder  of  the  real  estates 
not  immediately  devised  to  her  ?  And  Sir  William  Grant, 
Master  of  the  Rolls,  determined  that  she  was  not. 

15.  "  The  principle,"  as  Mr.  Roper  observes  (i),  "  upon 
which  the  above  decision  was  founded,  appears  to  have  been 
that  the  mode  in  which  the  devise  was  made,  raised  a  clear 
implication  that  the  testator  intended  his  widow  to  take 
what  he  had  given  to  her  under  his  wiU  only,  and  no  other 
parts  of  his  estates  under  any  title  whatsoever.  ELis  Honour 
conceived  that  the  direction,  that  all  the  testato^r's  real  and 
personal  estates  should  be  equally  divided  between  his  widow 
and  children,  was  inconsistent  with  her  title  to  dower ;  for 
that  equality  would  be  defeated  if  she  were  allowed  in  the 
first  place  to  take  a  third  of  the  real  estates  as  dower,  and 
then  one-third  of  the  two  remaining  thirds.  This  case, 
therefore,  seems  to  be  an  authority,  that  if  the  husband 
devise  his  freehold  estates  to  his  widow  and  other  persons, 
as  tenants  in  common,  without  expressing  that  his  wife's 
share  should  be  in  lieu  or  satisfaction  of  her  dower,  she  must 
elect  between  the  devise  to  her  and  her  legal  title." 

(a)  2  Ves.  &  Bea.  222.  (6)  1  Hop.  H.  &  W.  580. 
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16.  In  Roberts  v.  Smith  (a),  the  testator  gave  gavelkind 
lands  to  his  wife  and  two  other  persons,  in  trust  as  to  one 
moiety  for  his  wife  during  widowhood,  for  the  maintenance 
of  herself  and  her  children  of  a  former  marriage,  and  as  to 
the  other  moiety  in  trust  for  his  children.  It  was  held  that 
the  equal  division  of  the  income  intended  by  the  testator 
was  inconsistent  with  the  claim  to  dower,  and  that  the 
widow  was  therefore  bound  to  elect.  So,  in  Dicksen  v. 
Robinson  (b),  the  testator  having  given  his  real  and  personal 
estate  to  his  widow,  upon  trust  for  the  equal  benefit  of 
herself  and  children,  it  was  held  to  be  a  case  of  election. 

17.  In  Miall  v.  Brain  (c),  the  testator  devised  his  real 
and  personal  property  to  trustees,  upon  trust  to  permit  his 
daughter  to  use  and  occupy  a  freehold  house,  part  of  his 
property,  for  her  life,  and  upon  other  trusts,  partly  for  the 
benefit  of  his  wife.  Sir  J.  Leach,  V.  C,  observed,  that  the 
testator  contemplated  for  his  daughter  the  personal  use  and 
occupation  of  that  house,  which  was  inconsistent  with  the 
widow's  claim  to  dower  out  of  that  part  of  the  property. 
The  house  was  part  of  a  general  devise,  and  the  testator  had 
not  given  it  to  the  trustees  free  from  dower,  unless  he  had 
so  given  the  rest  of  his  estate.  The  testator  had  shown  a 
plain  intention,  that  the  trustees  should  take  such  an  interest 
in  the  house  as  would  exclude  the  wife's  dower,  and  the 
same  intention  must  apply  to  the  whole  estate  passing  by 
the  same  devise. 

18.  So,  in  Butcher  v.  Kemp(d)^  the  testator  having  devised 
a  freehold  farm  to  trustees  for  the  benefit  of  his  daughter, 
with  directions  to  them  to  carry  on  the  business  of  the  farm, 
or  let  it  on  lease,  during  the  daughter's  minority,  Sir  J. 
Leach,  V.  C,  held  this  to  be  sufficient  proof  of  an  intention 
to  exclude  the  wife  from  dower. 

19.  The  case  of  Hall  v.  Hill  (e)  was  decided  upon  the 

(a)  ]  Sim.  &  Stu.  613.  (d)  6  Madd.  61. 

(b)  Rolls,  30  April,  1822.  (e)  I  Con.  &  Law.  120;  1  Dm. 

(c)  4  Madd.  119.  &  War.  94. 
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same  grounds.  There  a  testator  devised  his  real  and  personal 
estate  to  a  trustee  upon  trust  to  permit  his  wife  to  take  an 
annuity  of  200Z.,  with  powers  of  entry  and  distress,  and 
devised  to  his  wife  a  farm  for  life  with  power  to  devise  the 
same.  The  testator,  by  a  codicil,  changed  his  trustee,  and 
gave  the  new  trustee  power  to  raise  money  for  payment  of  his 
debts  and  legacies  by  sale  of  his  estates,  and  gave  him  a  power 
to  lease  for  thirty-one  years  in  possession.  Sir  E.  Sugden,  C, 
remarked  that  he  could  understand  that  a  charge  of  debts 
would  not  be  inconsistent  with  dower,  but  that  he  could  not 
understand  how  they  could  lease  an  estate  in  possession 
subject  to  a  right  of  dower  on  the  very  estate  the  possession 
of  which  was  to  be  given,  and  held  that  there  was  sufficient 
proof  of  intention  to  exclude  the  wife  from  dower. 

20.  So,  in  the  case  of  O'Hara  v.  Chaine  (a),  where  a  tes- 
tator, having  contracted  to  sell  part  of  his  fee-simple  estates, 
devised  all  his  real  and  personal  estates  to  trustees,  and 
directed  them  to  complete  his  contract  with  the  purchasers, 
and  to  sell  and  to  convert  into  money  all  his  real  and  per- 
sonal estate,  and  out  of  the  interest  from  the  monies  to  arise 
from  the  sales  to  pay  an  annuity  to  his  wife  for  her  life,  and 
he  empowered  his  trustees  to  lease  such  parts  of  his  real 
estates  as  should  not  be  sold,  it  was  held  by  Sir  £.  Sugden,  C, 
that  the  widow  was  bound  to  elect. 

21.  Where  a  testator  appeared  to  have  intended  that  a 
person  other  than  his  widow  should  at  a  certain  time  become 
^'possessed  of  or  intitled  to"  certain  lands  belonging  to 
him,  although  his  widow  might  be  then  living,  it  was  held 
that  his  widow  was  bound  to  elect  between  her  freebench 
and  the  benefit  given  by  the  will,  (b) 

22.  Among  the  latest  cases  which  have  occurred  on  this 
subject  is  Holdich  v.  Holdich  (c),  where  a  testator,  after  giving 
his  wife  an  annuity  of  50/.,  gave  her  permission  to  reside  in 

(a)  1  Jones  &  Lat.  662.  (c)  2  Y.  &  C.  C.  C.  18. 

(b)  Taylor  v.  Taylor,  1  Y.  &  C. 
C.  C.  727. 
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the  house  in  which  they  then  lived,  and  to  have  the  use  of 
the  household  goods  and  furniture  for  her  life  if  she  should 
continue  his  widoAV,  and,  subject  thereto,  devised  aU  his 
real  and  personal  estate  to  his  son  in  fee.  Sir  J.  L.  E. 
Bruce,  V.  C,  held  that  the  widow  was  not  bound  to  elect, 
remarking,  that  to  put  the  wife  to  her  election  on  the  ground 
that  her  claim  was  inconsistent  with  the  intention  of  the 
testator  as  to  some  other  legatee  or  devisee,  there  must  be 
something  beyond  the  mere  gift  to  the  legatee  or  devisee. 
There  must  be  such  circumstances  attending  the  gift  as 
that,  if  dower  were  admitted,  the  legatee  or  devisee  would 
be  disappointed  of  the  elijo3nnent  of  the  property  in  the 
mode  pointed  out  by  the  testator. 

23.  The  above  cases,  as  Mr.  Roper  observes  (a),  relate 
principally  to  the  obligation  of  the  widow  to  elect  between 
such  of  the  lands  as  are  devised  to  her  by  her  husband, 
and  her  dower  in  the  residue  of  his  estate ;  but  they  say 
nothing  as  to  the  question  whether,  when  the  whole  of 
the  lands  are  devised  to  her,  she  may  take  two-thirds  of 
them  as  a  purchaser  under  the  will,  and  the  remaining 
one-third  under  her  title  to  dower.  The  principle,  how- 
ever, upon  which  these  cases  were  decided,  appears  equally 
to  apply  to  this  subject.  "  There  is  no  more  inconsis- 
tency," as  Mr.  Roper  says,  "  between  the  widow's  right  to 
dower  in  the  lands  devised  to  her,  and  her  interest  in 
them  under  the  devise,  than  in  the  above  cases.  The 
husband  might  intend  that  she  should  take  no  other  interest 
in  the  lands  bequeathed  to  her  than  under  his  will,  or  he 
might  mean  to  pass  to  her  his  interest  subject  to  her  title 
to  dower.  His  intention  is  dubious ;  which  is  not  rendered 
more  clear  from  any  inconsistency  between  the  concurrent 
enjoyment  of  her  two  rights,  the  one  under  the  will,  and 
the  other  by  the  provision  of  the  law.  For  want,  therefore, 
of  this  clear  implication  of  intention  from  the  contents  of 

(a)  1  Rop.  H.  &  W.  582. 
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the  will,  that  the  testator  intended  what  he  had  given  to 
his  widow  should  be  held  and  enjoyed  under  his  will  and 
by  no  other  title,  it  would  seem  that  she  may,  in  general, 
elect  to  take  the  lands  devised  to  her  both  under  the  will 
and  her  title  to  endowment." 

24.  This  may  be  of  great  advantage  to  her,  when  her 
husband  dies  in  embarrassed  circumstances ;  for  as  to  one- 
third  of  the  estate,  she  would,  where  her  dower  is  subject 
to  the  old  law,  enjoy  it  under  a  paramount  title  free  from 
his  incumbrances  during  the  marriage,  as  it  has  been 
before  shown  (a) ;  and  for  the  other  two-thirds  she  would 
be  liable  to  contribute  with  the  owners  of  the  remainder 
of  the  lands,  in  discharge  of  the  incumbrances. 

25.  But  the  terms  of  the  devise  to  the  widow,  though 
not  amounting  to  expression,  may  in  this  case,  as  in 
Chalmers  v.  Storil,  raise  a  sufficiently  clear  implication  of 
the  testator's  meaning,  that  he  intended  her  to  take  wholly 
under  his  will  in  exclusion  of  her  title  to  dower,  for  the 
same  principle  governs  aU  the  cases. 

26.  An  instance  occurred  in  the  case  of  Birmingham  v. 
Kirwan  (i),  which  was  as  follows: — The  husband  being 
seised  in  fee  of  considerable  real  estates,  devised  them  to 
trustees  in  trust,  by  sale  or  mortgage,  or  out  of  the  rents 
and  profits,  to  pay  debts,  &c.  in  aid  of  his  personal  property ; 
and  as  to  his  demesne  of  about  seventy  acres,  with  his 
house,  offices,  and  garden,  to  permit  his  wife  to  hold  and 
enjoy  them  for  her  life  at  the  yearly  rent  of  thirteen  shillings 
for  each  acre  of  the  demesne,  exclusive  of  bog,  she  keeping 
the  house,  offices,  and  garden  in  perfect  repair,  and  not  to 
let  them  except  to  the  persons  in  remainder.  The  residue 
of  his  lands,  subject  to  the  payment  of  his  debts  and  lega- 
cies as  aforesaid,  he  devised  to  other  persons.  The  testator 
was  greatly  indebted  at  his  death  to  creditors  by  elegit^  who 

(a)  Supra,  p.  387.  Dorehester  r.   Earl  of  Effinghas^ 

(b)  2   Sch.   &  Lefroy,  444;  to     Coop.  C.  C.  319. 
the  same  effect,  see  tJie  case  of  Lord 
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took  possession  of  the  lands  not  devised  to  the  widow.  She 
also  entered  upon  the  demesne,  house,  &c.  bequeathed  to 
her  for  life;  and  afterwards  recovered  her  dower  at  law 
out  of  the  residue  of  the  lands.  The  question  was,  whether, 
under  the  circumstances,  she  was  intitled  to  any  dower,  and 
of  what  ?  And  Lord  Redesdale  decided,  in  conformity  with 
Lawrence  v.  Lawrence,  and  the  other  cases  of  that  class 
before  referred  to,  that  the  devise  of  part  of  the  lands  to 
the  widow  did  not  bar  her  right  to  dower  of  the  reminder 
of  them.  But  his  Lordship  was  of  opinion  that,  under  the 
terms  of  the  devise,  and  the  dispositions  in  the  will,  she 
could  not  claim  dower  in  the  house  and  demesne,  and  also 
the  interest  in  them  given  to  her  by  the  will,  since  the  en- 
joyment under  the  two  titles  was  inconsistent  under  the 
circumstances  of  the  case ;  Ist,  because  the  rent  of  thirteen 
shillings  per  acre  was  issuable  out  of  the  whole  house  and 
demesne,  which  could  not  be  if  the  widow  were  intitled  to 
endowment  out  of  them;  2dly,  because  she  was  to  keep 
the  premises  in  repair,  and  not  to  alien  them  except  to  the 
persons  in  remainder ;  directions  which  applied  to  the  whole 
of  the  estate  devised  to  her,  but  quite  incompatible  with 
the  right  of  a  person  claiming  title  by  dower,  a  title  ^ra- 
mount  to  them,  in  one-third  of  the  estate ;  3dly,  since  if  the 
widow  brought  a  writ  of  dower  against  the  trustees  as  devi- 
sees, in  respect  of  the  house  and  demesne,  and  was  to  have 
a  third  part  set  out  to  her,  they  could  not  execute  the  trust 
reposed  in  them  of  permitting  her  to  enjoy  the  whole  under 
the  will,  one-third  being  recovered  against  them;  4thly, 
because  the  trustees  could  not,  in  the  event  last  supposed, 
reserve  an  acreable  rent  on  the  whole,  and  of  the  rent  to 
be  reserved  she  could  not  have  dower ;  Sthly,  for  since  the 
widow  must  admit  the  right  of  the  trustees  to  the  whole 
house  and  demesne,  for  the  purpose  of  having  the  demise 
made  to  her  under  the  will,  her  title  to  dower  would  involve 
this  contradiction,  that  she  must  dispute  their  title  as  to 
one-third  of  the  whole ;  and,  lastly,  because  if  the  widow 
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had  entered  upon  the  whole  house  and  demesne  under  a 
lease  from  the  trustees,  before  bringing  her  writ  of  dower, 
she  must  have  demanded  dower  against  her  own  title,  and 
avoided  the  leases  as  to  one-third.  Under  all  these  circum- 
stances, his  Lordship  considered  the  implication  clear,  that 
the  husband  intended  his  wife  should  enjoy  the  whole  of 
the  house  and  demesne  under  a  right  created  by  the  will, 
and  not  parts  of  them  under  a  right  which  she  had  pre- 
viously to  it,  and  the  remainder  under  the  will. 

27.  In  this  case,  Mr.  Roper  observes  (a),  "  that  the  interest 
in  the  estate  devised  by  the  will,  and  the  title  to  dower,  were 
contemporary  and  inconsistent.  Such  two  titles,  therefore, 
meeting  together  could  not  co-exist  without  the  one  infring- 
ing upon  the  other :  hence  arose  a  clear  implication  that  the 
testator  could  not  intend  to  pass  to  his  widow  merely  what 
he  was  empowered  by  law  to  transfer,  viz.,  part  of  his  estate 
subject  to  her  right  to  dower." 

28.  If  the  interest  devised  to  the  widow  in  the  estate  be 
not  in  prcBseniij  but  in  futuroj  she  may  enjoy  the  one  in  con- 
sistency with  the  other ;  and  there  arises  no  dear  implication 
of  an  intention  from  the  devise  of  such  an  interest,  that  the 
testator  meant  by  it  to  exclude  her  immediate  title  to  dower. 
The  result  therefore  is,  that  a  sufficient  case  will  not  be  made 
to  put  the  widow  to  elect  between  her  present  title  to  dower  in 
the  lands,  and  her  future  interest  in  the  same  under  the  will. 

29.  Thus,  in  Incledon  v.  Northcote  (6),  the  wife  was  in- 
titled  to  a  portion  of  5000Z.,  charged  upon  her  father's  pro- 
perty, which  her  husband  extinguished,  and  made  no  settle- 
ment upon  her.  Of  the  estates  of  which  he  died  seised,  his 
widow  wag  only  intitled  to  dower  out  of  one  called  the 
Northcote  estate.  By  his  will  he  devised  his  real  and  per- 
sonal estates  to  trustees,  in  trust  as  to  particular  parts  of 
them  for  his  wife  for  life,  and  in  trust  as  to  his  residuary 
personal  estate  and  his  real  estates  to  pay  his  debts,  and 

(a)  1  Rop.  H.  &  W.  589.  (b)  3  Atk.  433. 
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then  to  raise  5000/.  for  children's  portions;  and  as  to 
his  real  estates,  to  the  use  of  his  first  and  other  son  and 
sons  successively  in  tail,  remainder  to  the  uf^e  of  his  daugh- 
ters, with  remainder  to  the  use  of  his  wife  for  life.  The 
testator  added  a  codicil  to  bis  will,  which  formed  no  ingre- 
dient in  the  Court's  judgment  upon  the  widow's  claim  to 
dower  of  the  Northcote  estate.  To  this  claim  of  the  widow 
it  was  objected  that  the  devises  in  the  will  in  some  measure 
clashed,  and  were  inconsistent  with  it ;  because  the  testator 
gave  to  her  the  very  estate  in  remainder  out  of  which  she 
demanded  dower,  so  that  she  ought  to  take  either  totally 
under  the  will,  or  totally  to  reject  it.  But  Lord  Hard^vicke 
said,  that  nothing  was  given  to  her  by  the  will  except  a 
specific  legacy  of  personal  estate,  and  a  remainder  for  life 
in  her  husband's  real  estate,  in  default  of  issue  male  and  female 
by  himself.  And  he  was  of  opinion,  that  there  was  no  such 
inconsistency  between  the  widow's  title  to  dower  and  the 
dispositions  made  by  the  will,  as  to  lay  her  under  the  ne- 
cessity of  electing  between  her  legal  right  and  the  remainder 
devised  to  her  in  the  same  estate  of  which  she  claimed  dower, 
or  the  other  benefits  given  to  her  by  the  wilL 

30.  In  conformity  with  the  principle  before  mentioned, 
although  the  dowable  estate  be  devised  to  the  wife  and  other 
persons  as  trustees  for  sale,  and  the  proceeds  are  directed  to 
form  parts  of  the  testator's  personal  estate,  and  benefits  are 
given  to  the  widow  out  of  the  fiinds  so  constituted,  yet  there 
will  be  no  implication  arising  from  these  circumstances 
sufficiently  clear  to  oblige  the  widow  to  elect  between  her 
testamentary  provisions  and  dower  in  the  lands,  on  the  ground 
of  inconsistency. 

31.  This  was  expressly  so  decided  by  Lord  Alvanley  in 
French  v.  Davies.  (a)  The  testator  devised  to  trustees  (his 
wife  being  one  of  them)  all  his  freehold  estates  to  sell,  with 
a  direction  that  the  proceeds  were  to  form  parts  of  hb  resi- 

(a)  2  Ves.  Jun.  572. 
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duary  personal  estate.  He  then  gave  to  her  leasehold  pre- 
mises  and  a  variety  of  articles  of  household  goods,  &&,  and  a 
legacy  of  100^.,  with  liberty  to  reside  in  his  mansion-house ; 
and  if  she  declined  to  do  so,  he  ordered  it  to  be  sold  and 
the  money  to  be  applied  as  the  produce  of  his  freehold  estates. 
He  also  gave  to  his  wife  the  interest  of  2000/.  durante  vidui- 
tate;  but  if  she  married,  then  half  of  the  principal  was  to  fall 
into  his  residuary  personale  state,  and  the  interest  of  the  other 
half  was  to  be  paid  to  her  separate  use.  The  trustees  were 
also  to  permit  her  the  enjoyment  during  widowhood  of  his 
plate,  &c.,  which  were  to  be  sold  after  her  death  or  marriage, 
and  the  proceeds  applied  as  the  produce  of  his  freehold  and 
leasehold  estates.  The  testator  then  directed  his  trustees  to 
place  his  residuary  personal  estate  at  interest,  and  to  transfer 
one-eighth  part  of  the  capital  to  three  of  his  adult  children, 
and  to  apply  the  interest  of  the  remainder  for  the  support  of 
his  infant  children  till  twenty-one  or  marriage,  and  then  to 
transfer  to  them  the  capital.  Benefit  of  survivorship  was  given 
amongst  them,  in  the  event  of  all  of  them,  except  one,  dying 
before  the  residue  could  be  ascertained  or  their  shares  become 
payable ;  but  if  all  of  them  died  before  the  happening  of 
either  of  those  events,  he  gave  the  whole  of  his  residuary 
estate  to  his  wife  and  B  and  C  absolutely  in  equal  shares. 
The  principal  question  was,  whether  the  widow  should  be 
compelled  to  elect  between  the  benefits  given  to  her  by  the 
will  and  her  dower  out  of  the  freehold  estate,  which  was  sold 
with  her  consent  ?  And  Lord  Alvanley,  M.  R.,  determined 
that  she  was  intitled  to  dower,  and  also  to  the  provisions 
made  for  her  by  the  will. 

32.  Mr.  Roper  remarks  (a),  that  the  ground  for  the  foun- 
dation of  this  decree  was,  that  none  of  the  dispositions 
in  the  will  raised  an  implication  of  clear  intention  in  the 
testator  to  exclude  his  widow  from  dower.  The  direction 
for  a  sale  of  the  freehold  estate  was  not  obstructed  by  her 

(a)  1  Bop.  H.  &  W.  587. 
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legal  claim  to  endowment,  for  she  might,  as  she  did,  take  a 
compensation  out  of  the  purchase-money  on  account  of  it.  The 
dispositions  in  the  will  were  not  defeated  by  her  demand  of 
dower,  because  the  legatees  took  so  much  of  the  produce  of 
the  freehold  estate  as  the  testator  had  a  right  to  dispose  of^ 
and  they  were  in  justice  intitled  to  no  more.  And  with 
respect  to  the  principles  applicable  to  these  cases,  his  Honour 
said  that  the  husband's  ignorance  of  his  wife  being  intitled 
to  dower  was  not  sufficient  to  put  her  to  an  election ;  that 
it  was  not  enough  to  contend  that  he  did  not  intend  her 
dower,  because  she  had  no  occasion  for  any  such  intention, 
since  her  title  depended  upon  the  gift  of  the  law ;  but  that 
it  was  necessary  to  prove  from  the  will  that  he  meant  to 
exclude  her  from  dower,  evidence  of  which  would  be,  incon- 
sistency between  her  exertion  of  that  right  and  the  disposition 
in  the  wilL 

33.  The  authority  of  French  v.  Davies  was  followed  in 
the  late  case  of  Ellis  v.  Lewis  (a),  where  the  testator  devised 
his  real  estate  upon  trust  for  sale,  with  power  to  convey  the 
same  to  purchasers  without  the  concurrence  of  any  person  or 
persons  beneficially  claiming  under  his  wiU,  and  directed  his 
trustee  to  invest  the  proceeds,  and  to  pay  one  moiety  to  his 
wife  during  widowhood,  and  the  other  moiety  to  his  sister 
during  her  life,  with  remainder  to  other  persons.  It  was 
held  that  the  widow  was  intitled  both  to  her  dower  and  to 
the  benefits  given  by  the  will,  on  the  grounds,  first,  that  a 
devise  of  lands  upon  trust  for  sale  did  not  of  itself  import 
an  intention  to  pass  the  land  otherwise  than  subject  to  the 
legal  incident  of  dower ;  and,  secondly,  that  the  direction  to 
divide  the  proceeds  of  sale  could  not  decide  what  the  subject 
of  sale  was. 

34.  The  subject  proposed  secondly  to  be  considered  was 
the  effect  of  testamentary  dispositions  of  rents  or  rent-charges 

(a)  3  Hare,  300;  13  Law  J.  N.  S.     Parker  v.  Downing,  6  Law  J.  N.  S. 
210;  8  Jur.  238:   see,   however,     Chan.  199. 
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granted  by  the  husband  to  his  wife  out  of  the  dowable  estate, 
in  obliging  her  to  elect  between  such  rents  and  her  dower  of 
the  lands. 

35.  To  the  cases  upon  this  division  of  the  subject  the 
same  principles  must  be  applied  as  have  been  before 
stated.  In  order  to  oblige  the  widow  to  elect  between  the 
rent  or  annuity  devised  to  or  in  trust  for  her,  and  her 
dower  of  the  lands  charged  with  it,  a  clear  implication  must 
arise  from  the  will  and  the  provisions  contained  in  it  on 
the  ground  of  inconsistency  between  them  and  the  title  to 
dower,  that  the  latter  was  intended  to  be  purchased  by 
the  former,  and  that  the  benefits  under  the  will  were  meant 
to  be  the  only  interests  which  the  widow  should  have  or  be 
intitled  to  in  the  premises. 

36.  A  mere  gift  to  trustees  of  the  dowable  estates  does 
not  of  itself  raise  the  implication  that  the  dower  of  the 
wife  was  intended  to  be  barred  (a),  and  it  is  conceived 
that  a  devise  of  an  annuity  or  rent-charge  to  her  out  of 
the  dowable  estate,  whether  secured  or  not  by  an  express 
clause  of  entry  and  distress,  will  not  have  that  efiect,  since 
it  does  not,  as  is  presumed,  manifest  a  clear  implication 
of  the  testator's  intention  that  his  widow  should  take  no 
other  interest  in  the  lands  charged  than  that  given  by  the 
will,  for  there  is  no  inconsistency  between  the  enjoyment 
under  the  devise  and  the  assignment  of  dower.  The  widow 
may  have  her  dower  assigned  of  one-third  of  the  estate,  and 
receive  her  annuity  or  rent-charge  out  of  the  remainder,  (b) 
It  is  no  objection  to  say  that  the  rent-charge  or  annuity  and 
the  remedies  provided  for  payment  of  it  were  given  and 
secured  out  of  the  whole  of  the  estate,  which  the  widow 
defeats  by  having  her  dower  of  a  third  of  the  lands  assigned 
to  her,  and  thence  to  raise  an  implication  that  she  was  not 
intended  to  have  both ;  because  the  husband  might  be,  or  he 
is  supposed  to  be,  acquainted  with  his  wife's  title  to  dower 

(a)  2    Sch.  k  Lefroy,   453 :    3         (b)  1  Bro.  C.  C.  292. 

Bra  C.  C.  847. 
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affecting  his  estate,  and  he  may  have  meant,  in  charging  it 
with  the  annuity  or  rent-charge,  to  have  done  so  subject  to 
his  wife's  title  to  dower,  i.  e.  to  charge  the  interest  which  he 
had  in  the  property  to  the  extent  only  of  such  interest, 
leaving  his  widow's  title  to  dower  untouched.  Hence  it 
appears,  that  the  implication  of  intention  to  exclude  the 
right  to  dower,  by  the  grant  to  the  widow  of  an  annuity  or 
rent-charge  out  of  the  dowable  estate,  is  at  least  equivocal ;  it 
does  not  amount  to  that  clear  and  certain  manifestation  of  in- 
tention which  we  have  seen  to  be  necessary  to  oblige  the  wife 
to  elect  between  the  provision  under  her  husband's  will  and 
her  dower. 

37.  Upon  the  same  reasoning,  if  after  the  devise  of 
an  annuity  to  the  widow  out  of  the  dowable  lands  the 
testator  expressly  bequeath  them  to  A  by  the  termis  ^*all 
my  estate  subject  to  the  charge  aforesaid,"  still  the  widow 
will  not,  as  it  would  seem,  be  obliged  to  elect  between  her 
dower  and  the  annuity,  because  the  intention  of  the  testator 
to  exclude  dower  still  remains  dubious,  since  by  the  words 
"all  my  estate"  he  may  only  intend  to  pass  to  A  such 
interest  as  he  has  the  power  to  dispose  of,  i.  e.  subject 
to  the  widow's  title  to  dower;  and  then  the  subsequent 
devise  of  the  lands,  subject  to  the  annuity,  referring  to  such 
interest,  raises  no  implication  of  clear  intention  from  incon- 
sistency between  the  right  to  dower  and  the  limitation  of 
the  estate,  as  to  render  it  necessary  to  oblige  the  widow  to 
elect  between  her  annuity  and  dower,  (a) 

38.  And  it  is  presumed  that  parol  evidence  is  inadmissible 
to  explain  the  words  of  the  will  by  showing  that  the  testator 
meant  by  them  to  pass  dower,  the  effect  of  which,  if  admitted, 
would  be  to  put  the  widow  to  election,  (b)' 

(a)  See  2  Yes.  Jun.  580 :  and  Sir  285 :  Contra,  Dnice  v.  Denison,  6 
William  Grant's  observations  in  Yes.  385 :  vide  Do^  v.  Chichester, 
Chalmers  v,  Storil,  2  Yes.  &  Bea.  4  Dow,  65 :  Doe  r.  Jersey,  3  Bam. 
225.  &    Cress.    870:    and    Dummer   r. 

(b)  Stratton  v.  Best,  lYcs.  Jun.  Pitcher,  2  M.  &  K.  275. 
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39.  We  will  now  consider  the  cases.  In  Pitts  v.  Snow- 
den  (a),  the  husband  devised  to  his  widow  an  annuity  of 
50/.  payable  out  of  his  freehold  and  copyhold  estates,  to 
be  made  good  out  of  his  personal  property ;  and  subject 
to  the  annuity  he  devised  the  premises  to  his  children, 
&c.  For  securing  such  annuity,  powers  of  entry  and  dis- 
tress were  given ;  and  Lord  Hardwicke  decided  that  the 
widow  was  intitled  to  both  her  dower  and  the  annuity. 

40.  In  this  case  it  is  observable  that  the  annuity  did  not 
issue  out  of  the  dowable  estate  alone,  but  out  of  a  mixed 
fund,  consisting  of  copyhold  and  freehold  property;  a  cir- 
cumstance relied  upon  in  some  of  the  cases  after  mentioned. 
Hence  the  implication  that  the  annuity  was  intended  in  lieu 
of  the  widow's  claim  upon  only  one  of  the  funds  charged 
was  weakened,  since  an  inference  arose  from  that  circum- 
stance,  that  the  widow  having  no  such  claim  upon  the  copy- 
hold  as  she  had  upon  the  freehold  estate,  and  both  being 
equally  charged  with  the  annuity,  the  testator  in  making 
such  grant  and  charge  upon  both  of  them,  intended  the  an- 
nuity as  a  bounty  to  her,  and  not  as  a  condition  to  her  giving 
up  any  right  or  claim  upon  one  fund,  viz.  his  freehold  estate. 
Whether  Lord  Hardwicke  determined  the  case  upon  the 
above  distinction  does  not  appear.  It  is,  however,  presumed, 
for  the  reasons  stated  previously  to  the  introduction  of  the 
case,  that  if  the  charge  of  the  annuity  had  been  confined  to 
the  freehold  property,  the  widow  would  have  been  intitled 
both  to  the  annuity  and  her  dower,  and  that  no  case  of 
election  would  have  been  raised. 

41.  The  case  which  followed  was  that  of  Arnold  v.  Kemp- 
stead,  before  Lord  Northington.  (b)  There  the  husband  be- 
queathed to  his  wife  two  leasehold  houses  for  life,  also  an 
annuity  of  10/.  durante  viduitate^  out  of  the  rents  of  freehold 
estates  in  which  she  was  intitled  to  dower.  Subject  to 
the  annuity,  he  devised  the  freehold  property  to  A  for  life, 

(a)  1  B.  C.  C.  292  w.  {h)  2  Eden,  236 ;  Ambl  466. 
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remainder  to  B  in  fee.  There  were  not  any  clauses  of  entry 
and  distress  for  the  arrears  of  the  annuity.  The  question 
was,  whether  the  widow  was  intitled  to  dower  and  also  to  the 
annuity,  or  was  obliged  to  elect  between  them?  And  his 
Lordship  decreed  that  she  ought  to  elect,  observing  that  it 
was  the  manifest  intention  of  the  testator  to  give  her  the  xm- 
nuity  in  satisfaction  of  dower,  and  that  the  latter  claim  was 
in  contradiction  to  the  will. 

42.  The  case  of  Pitts  v.  Snowden  does  not  appear  to  have 
been  cited  in  Arnold  v.  Kempstead.  Between  the  two  cases 
these  diflferences  may  be  remarked,  that  in  the  latter  the 
annuity  is  given  solely  out  of  the  dowable  estate,  and  without 
any  powers  of  entry  and  dbtress.  But  how  the  annuity  in 
the  case  of  Arnold  v.  Kempstead  contradicts  the  will  more 
than  the  annuity  in  Pitts  v.  Snowden,  it  is  difficult  to  discover. 
With  respect  to  the  testator's  intention,  it  may  be  observed 
that,  in  granting  the  annuity  out  of  the  freehold  estate,  he 
he  might  mean  no  more  than  to  charge  such  estate  to  the 
extent  of  his  interest  therein,  viz.  subject  to  his  widow's  right 
to  dower  of  one-third  part  of  it,  and  then  all  inconsistency 
between  the  two  claims  is  obviated.  At  least  it  is  presumed 
that  there  is  not  in  this  case  that  clear  and  certain  implication 
of  the  testator's  intention  to  purchase  his  wife's  title  to  dower 
by  the  grant  of  the  annuity,  as  is  required  by  the  cases  to 
oblige  her  to  elect  between  her  interest  under  her  husband's 
will  and  her  legal  right  to  dower. 

43.  The  next  case  is  Villa  Real  v.  Lord  Galway,  before 
Lord  Camden,  fully  reported  in  a  note  to  Brown's  Chancery 
cases,  (a)  The  husband  devised  to  his  wife  an  annuity  of 
200/.  for  life,  and  subject  thereto  he  gave  all  his  real  estates, 
and  also  his  personal  estate,  to  trustees,  to  preserve  contin* 
gent  uses  of  the  real,  and  for  those  purposes  to  make  entries ; 
but  to  permit  his  daughter,  or  her  trustee,  during  her  life  to 
receive  the  rents  of  all  the  premises  for  her  benefit,  and  to 

(a)  Vol.  1.  p.  292. 
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let  the  same  at  the  best  rents,  without  fines,  with  remainder 
to  the  heirs  of  her  body,  &c.  Powers  of  entry  and  distress 
were  given  to  recover  the  arrears  of  the  annuity.  The 
question  was,  whether  the  widow  was  intitled  to  dower,  and 
also  to  the  rent-charge,  or  was  bound  to  make  an  election ; 
and  his  Lordship  was  of  opinion,  under  all  the  circumstances, 
that  she  ought  to  elect. 

44*  It  must  be  noticed,  that  the  above  case  is  no  authority 
for  the  proposition  that  a  mere  devise  to  the  widow  of  a 
rent-charge  issuing  out  of  the  lands  in  which  she  is  dowable, 
raises  a  sufficiently  clear  implication  that  her  husband  (the 
testator)  intended  that  she  should  be  put  to  elect  between 
such  rent  and  her  dower ;  so  that  it  does  not  sanction  the 
case  of  Arnold  v.  Kempstead,  nor  is  it  contrary  to  Lord 
Hardwicke's  decision  in  Pitts  v.  Snowden,  but  it  coin- 
cides with  the  decree  of  Lord  Redesdale  in  Birmingham  v. 
Eirwan,  which  has  been  before  stated,  (a)  The  present 
case  was  determined  upon  the  particular  circumstances :  the 
lands  were  devised  to  trustees,  and  two  obligations  were  im- 
posed upon  them ;  viz.  to  permit  the  daughter,  or  her  trustee, 
to  receive  the  rents  of  all  the  lands  during  her  life,  and  also 
to  demise  the  whole  estate  at  the  best  rent.  If,  then,  the 
widow  had  assigned  to  her  in  dower  one-third  of  the  estate, 
the  trustees  could  neither  permit  the  daughter  or  her  trustee 
to  receive  the  rents  of  all  the  estate,  nor  let  the  whole  of  it ; 
their  lessee  could  not  enjoy  the  whole  of  the  premises  under 
their  demise,  as  was  directed  by  the  will.  These  circum- 
stances were  abundantly  sufficient  to  raise  a  clear  and  un- 
equivocal implication,  from  the  inconsistency  between  the 
rent-charge  issuing  out  of  the  dowable  lands,  the  claim  to 
dower  by  metes  and  bounds,  and  the  limitations  contained  in 
the  will.  That  such  were  the  true  grounds  upon  which 
Lord  Camden  decided  the  case,  was  the  opinion  of  Lord 
Redesdale '  in  the  before-imentioned  case  of  Birmingham  v. 

(a)  Suprdj  p.  555. 
oo  3 
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Kirwan  (a) ;  "For,"  said  his  Lordship,  "my  recollection  of 
the  manner  in  which  Villa  Real  v.  Lord  Galway  has  always 
been  treated,  is,  that  the  claim  of  the  annuity  was  utterly 
inconsistent  with  the  claim  of  dower ;  that  the  directions  in 
the  will  with  respect  to  the  management  of  the  whole  estate, 
the  payment  of  the  annuity,  and  the  accumulation  during 
the  minority  of  the  child,  were  inconsistent  with  setting  out 
a  third  part  of  the  estate  by  metes  and  bounds,  and  therefore 
Lord  Camden  thought  the  implication  manifest,  that  the 
testator  did  intend  the  annuity  as  a  provision  in  bar  of 
dower." 

45.  The  case  of  Villa  Real  v.  Lord  Galway  was  followed 
by  Jones  v.  Collier  (6),  before  Sir  Thomas  Sewell,  Master  of 
the  Rolls,  in  which  the  husband  bequeathed  to  his  wife,  for  life, 
his  dwelling-house  in  C,  household  goods,  &c.,  and  he  charged 
all  his  freehold  estate  at  C  with  an  annuity  of  40?.,  to  be  paid 
quarterly  to  his  wife  for  life,  with  power  to  distrain  for  the 
arrears :  he  also  charged  the  estate  with  a  like  annuity  for 
his  nephew  B,  with  a  similar  power  of  distress ;  and  he  then 
devised  the  premises  given  to  his  wife  for  life,  from  her  death, 
and  also  all  his  freehold  estates  so  chargeable  as  aforesaid, 
and  all  other  his  real  and  personal  estates,  to  trustees,  until 
his  grand-niece  D  attained  the  age  of  twenty-five,  and  then 
to  her  absolutely.  He  directed  his  trustees  to  allow  and 
apply  the  surplus  of  the  rents  and  profits  of  his  said  estates, 
subject  as  aforesaid,  for  D's  maintenance  and  education  until 
she  attained  her  above  age.  He  then  directed  his  trustees 
to  complete  a  contract  he  had  entered  into  for  the  sale  of 
part  of  his  estate,  and  to  lay  out  the  money  to  the  same 
uses  which  he  had  limited  of  the  lands  by  his  will.  Under 
these  circumstances.  Sir  Thomas  Sewell  decided  that  the 
widow  should  elect  between  the  benefits  in  the  will  and  her 
dower. 

46.  It  appears  from  the  report,  that  the  foundation  of  this 

(a)  2  Sch.  &  Lefroy,  453.  ^  (h)  Ambl.  730. 
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decree  was  an  intention  implied  from  the  direction  of  the 
surplus  rents,  subject  to  the  annuities,  to  be  applied  for  the 
maintenance  of  D,  and  from  the  inference  that  when  the 
testator  entered  into  the  contract  for  sale  of  part  of  his 
estate,  he  conceived  that  he  had  power  to  sell  it  free  from 
dower.  But  these  reasons  do  not  appear  to  be  satisfactory ; 
for  the  supposed  inconsistency  between  dower  and  the  direc- 
tion as  to  the  surplus  rents  must  be  removed  if  the  testator 
be  considered  (as  he  primd  facie  ought)  to  pass  no  other 
interest  in  the  estates  to  D  than  he  had  the  power  to  dispose 
of,  and  then  the  term  surplus  rents  will  constantly  refer  and 
apply,  not  to  the  whole,  but  to  the  two-thirds  of  the  estates 
of  which  he  had  the  power  of  disposition ;  so  that  this  di- 
rection and  disposition,  and  the  assignment  of  dower  by  metes 
and  bounds,  are  consistent  with  each  other,  and  do  not  raise 
that  clear  and  unequivocal  implication  of  intention  in  the 
testator,  that  his  widow  should  forego  her  legal  right  for  the 
interests  given  to  her  by  the  will,  (a)  And  with  respect  to 
the  inference  to  be  drawn  from  his  entering  into  a  contract 
for  the  sale  of  part  of  the  estate,  that  is  also  ambiguous,  for 
he  might  not  have  had  his  wife's  title  to  dower  in  contem- 
plation, and  therefore  no  intention  to  deprive  her  of  it,  and 
he  might  have  intended  to  have  sold  the  lands  subject  to 
dower,  or  the  widow  might  have  concurred  in  the  sale  upon 
having  part  of  the  purchase-money  paid  to  or  settled  upon 
her  in  compensation  of  her  legal  right.  (6)  This  case  there- 
fore seems  to  be  one  of  the  weakest  in  which  the  widow  was 
put  to  election,  and  it  is  presumed  that  a  similar  case,  oc- 
curring at  present,  would  not  receive  the  same  determination. 
47.  The  next  case  which  occurred  upon  this  subject  was 
Pearson  v.  Pearson,  (c)  There  the  husband  devised  a  house 
and  ten  acres  of  land  to  his  son,  subject  to  a  rent-charge  of 
lOZ-  a  year  to  his  wife  for  life,  and  of  bL  a  year  to  his  brother. 

(a)  3  Bro.  C.  C.  847.  (c)  1  Bro.  C.  C.  292. 

\h)  2  Ve«.  Jun.  577* 
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Question,  whether  the  widow  was  intitled  to  the  annuity  and 
also  to  her  dower  ?  Lord  Rosslyn  decided  that  she  was  in- 
titled  to  both,  upon  the  principle  that  there  appeared  to  be  no 
inconsistency  between  the  right  to  dower  and  the  rent-charge, 
or  the  dispositions  in  the  will. 

48.  His  Lordship,  however,  considered  in  the  above  case 
that  if  the  estate  were  insufficient  to  satisfy  the  annuities 
and  dower,  such  circumstance  would  be  sufficient  to  raise 
the  necessary  implication  that  the  widow  was  not  intended 
to  have  the  provision  in  the  will  and  her  dower,  and  an 
inquiry  was  directed  to  ascertain  the  fact.  The  present  is 
the  first  case  in  which  such  an  inquiry  was  directed ;  and  in 
French  v.  Davies  (a),  the  Master  of  the  KoUs  said  that 
although  Lord  Thurlow  thought  that  he  would  not  have 
made  such  a  reference,  yet  he  was  unwilling  to  assent  to 
that;  he  admitted,  with  his  Lordship,  that  nothing  was  so  dan- 
gerous as  to  construe  a  will  by  extrinsic  circumstances,  unless 
it  were  so  clear  as  to  exclude  all  doubt,  but  that  the  doctrine 
of  election  was  much  more  an  argument  of  conscience  than 
anything  else ;  it  would  therefore  be  unconscientious  in  the 
widow  to  claim  both  under  the  will  and  also  her  dower,  if 
there  was  an  irresistible  presumption  that  it  was  against 
the  testator's  intention;  for  which  reason,  it  seems,  his 
Honour  presumed  that  cases  of  election  were  exceptions  to 
the  general  rule,  that  no  inquiries  ought  to  be  directed,  nor 
evidence  permitted,  to  lay  a  foundation  for  determining  con- 
trary to  what  appeared  upon  the  face  of  the  will.  His  Honour's 
conception  upon  this  subject  appears  to  have  been  confirmed 
by  Lord  Eldon,  in  Druce  v.  Dennison  (6),  who  there  deter- 
mined, after  mature  consideration,  that  evidence  in  a  sense 
parol,  viz.  a  statement  of  property  in  the  testator's  hand- 
writing, and  his  books  of  account,  were  evidence  admissible  to 
show  that  under  a  devise  of  his  real  and  personal  estate,  he 


(a)  2  Ves.  Jun.  680.  Stratton  v.  Best ;  and  Doe  v.  Chi* 

{b)  6  Yes.   Jun.  385 :    sed  vide     cheater,  cited  p.  562,  anie. 
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intended  to  pass  property  not  strictly  his  own,  viz.  personal 
estate  which  belonged  to  his  wife. 

49.  The  next  case  which  occurred  was  Wake  v.  Wake,  (a) 
There  the  husband  devised  all  his  estate  and  effects  upon 
trust  (subject  to  an  annuity  or  rent-charge  of  35/.  to  his  wife, 
for  life)  for  his  son  by  a  former  wife,  whom  he  made  re- 
siduary legatee :  upon  the  question  of  the  widow's  election, 
Buller,  J.,  sitting  for  the  chancellor,  decreed  that  she  was 
not  intitled  to  both  her  annuity  and  dower.  The  point  does 
not  appear  to  have  been  much  considered,  and  the  case  was 
decided  upon  the  authority  of  Jones  v.  C!ollier,  before  stated  ; 
but  neither  Pitts  v.  Snowden,  nor  Pearson  v.  Pearson,  was 
mentioned.  This  case,  therefore,  being  little,  if  at  all  ar- 
gued, and  being  determined  by  a  judge  not  very  conversant 
with  the  rules  of  Courts  of  Equity,  it  is  presumed  that  it 
cannot  be  produced  to  shake  the  decisions  in  the  two  former 
cases  of  Pitts  v.  Snowden  and  Pearson  v.  Pearson. 

50.  This  decision  was  followed  by  Foster  v.  Cook  (6), 
which  is  expressive  of  Lord  Thurlow's  opinion  upon  the 
propriety  of  the  judgment  given  in  Wake  v.  Wake.  The 
husband  being  seised  of  freehold  messuages,  &c.,  and 
possessed  of  leasehold  and  other  personal  property,  devised 
to  trustees  all  his  real  and  personal  estates,  upon  trust 
to  pay  his  wife  an  annuity  of  501.  durante  viduitate ;  but 
if  she  married,  to  pay  her  an  annuity  of  30i.  only.  The 
trustees  were  to  permit  her  to  have  the  use  of  his  mansion- 
house,  and  the  furniture  at  her  election,  whilst  single ;  and 
he  directed  that  the  child  with  which  his  wife  was  encient 
should  be  brought  up  by  her  until  the  age  of  twelve  years ; 
and  that  the  trustees  should  improve  and  manage  his  per- 
sonal estates  in  the  best  manner,  for  such  child,  and  its  sup- 
port and  maintenance.  He  then  gave  to  the  child,  when  ar- 
riving at  the  age  of  twenty-five  years,  all  his  real  and  personal 
estates,  charged  with  the  payment  of  the  widow's  annuity ; 

(a)  1  Yes.  Jim.  336 ;  3  Bro.  C.  C.  26S.  {b)  3  Bro.  C.  C  347. 
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and  he  directed  his  trustees  with  all  convenie&t  speed  to 
possess  themselves  of  all  his  estates  and  substance,  and  to 
improve  the  same  for  the  benefit  of  his  child.  It  was  one  of 
the  questions  in  the  cause,  whether  the  widow  was  intitled  to 
her  dower  and  the  annuity:  and  Lord  Thurlow  was  of 
opinion  that  she  was  intitled  to  both. 

51.  The  above  case  resembles  in  its  circumstances  some 
of  the  authorities  before  stated.  The  annuity  in  it  is  charged 
upon  a  mixed  fund,  as  in  Pitts  v.  Snowden,  and  it  supports 
the  decisions  in  that  and  the  case  of  Pearson  v.  Pearson ;  it 
is  also  quite  consistent  with  the  case  of  Villa  Real  v.  Lord 
Galway,  although  in  some  particulars  resembling  it.  In 
both,  the  devises  were  to  trustees  to  receive  the  rents  and 
manage  the  estates  for  the  benefits  of  the  devisees ;  but  here 
the  concordance  ceases,  for  in  the  present  case  there  was  no 
direction  that  the  trustees  should  demise  the  premises,  as  in 
Villa  Eeal  v.  Lord  Galway ;  so  that  Lord  Camden,  for  the 
reasons  before  stated  in  the  consideration  of  that  case,  con- 
sidered the  implication  clear  and  satisfactory,  that  the  widow 
could  not  have  been  intended  to  take  her  dower  in  contra- 
diction to  the  will.  But  in  Foster  v.  Cook  there  is  no  such 
inconsistency ;  for  under  the  presumption  that  the  testator 
only  meant  to  dispose  of  the  interest  which  he  had  in  his 
real  estates,  i.  e.  the  inheritance  subject  to  his  widow's  title 
to  dower,  all  his  testamentary  dispositions  may  take  effect, 
although  the  widow  have  her  dower  assigned  by  metes  and 
bounds. 

52.  The  next  case  was  Greatorex  v.  Cary.  (a)  The  be- 
quest by  the  husband  was  of  15(W.  a  year  to  his  widow 
durante  viduitate^  which  he  ordered  his  executors  to  pay 
half-yearly,  out  of  his  real  and  personal  estates;  and  he 
directed  his  personalty  to  be  placed  out  at  interest,  to  assist 
his  real  estate  in  the  payment  of  the  annuity,  or  so  much  at 
least  of  his  personal  estate  as  should  be  necessary  for  that 

(a)  6  Ves.  Jun.  615. 
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purpose ;  and  he  desired  the  first  payment  of  the  annuity  to 
be  made  in  six  months  after  his  death.  He  then  gave  to  the 
widow  his  household  fiimiture,  &c.,  and  in  the  event  of  her 
dying  without  leaving  a  child,  he  devised  to  his  sister  his 
residuary  real  and  personal  estates.  Upon  the  widow's 
claim  of  her  annuity  and  dower,  Lord  Alvanley  determined, 
on  the  authority  of  the  last  case,  and  the  principle  before 
stated,  that  she  was  intitled  to  both  of  them. 

53.  In  Roadly  v.  Dixon  (a),  the  testator,  after  bequeathing 
to  his  wife  an  annuity  charged  on  his  estates  at  S,  with 
power  of  entry  and  distress,  devised  his  real  and  personal 
estate  to  trustees  upon  trust  to  pay  such  sum  of  money  to 
his  son  as  they  should  think  fit ;  and  he  directed  them  to 
occupy  and  manage  during  the  minority  of  his  son  a  farm 
constituting  the  greater  part  of  his  estate  at  S,  and  to  let 
and  manage  the  residue  of  his  real  estates,  and  to  receive 
the  rents  of  the  whole  of  his  real  estates.  Lord  Lynd- 
hurst,  C,  thought  that,  considering  the  particular  disposition 
which  the  testator  had  made  of  his  property,  the  charge  of 
the  annuity,  the  clause  of  entry  and  distress,  the  express 
direction  for  the  occupation  of  part  of  the  estate  by  the 
trustees,  the  trusts  declared  with  respect  to  the  rents  of  the 
whole  of  the  real  estate,  showed  his  manifest  intention  that 
the  whole  of  his  property  should  be  free  from  dower. 

54.  This  case  was  followed  by  Dowson  v.  Bell  (6),  where 
a  testator  devised  all  the  rents  of  his  copyhold  lands  to  be 
applied  to  the  maintenance  of  his  children,  until  the  youngest 
should  have  attained  twenty-one,  subject  to  an  annuity  to 
his  wife  so  long  as  she  should  continue  his  widow:  and 
upon  his  youngest  child  attaining  twenty-one,  he  devised  all 
his  copyhold  lands  among  his  children  equally,  and  he 
devised  all  his  freehold  tithes  and  lands  upon  the  same  trusts, 
subject  to  the  annuity ;  and  he  bequeathed  the  use  of  his 
household  furniture  to  his  wife  so  long  as  she  should  con- 

(a)  3  Russ.  192.  (6)  1  Keen,  761. 
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tinue  his  widow.  It  was  held  that  the  widow  was  intitled 
both  to  the  annuity  and  the  other  benefits  given  by  the  will, 
and  to  her  dower.  A  like  decision  was  made  in  the  case  of 
Harrison  v.  Harrison  (fl),  of  which  the  circumstances  were 
nearly  simUar. 

55.  The  latest  case  which  has  occurred  upon  this  subject 
is  Lowes  V.  Lowes  (ft),  where  a  power  given  by  the  testator 
to  his  trustees  to  continue  any  farming  concern  in  which  he 
should  be  engaged  at  the  time  of  his  decease,  and  to  let  or 
sell  the  premises,  were  held  to  put  the  widow  to  her  election. 

56.  Mr.  Roper,  after  a  review  of  most  of  the  preceding 
cases,  draws  the  conclusion,  taking  into  consideration  the 
bias  of  Courts  of  Equity  in  favour  of  the  widow's  claims, 
that  whether  an  annuity  or  rent-charge  be  given  to  her 
out  of  the  particular  estate  in  which  she  is  intitled  to 
dower,  or  out  of  that  estate  enumerated  amongst  other 
property,  she  will  be  intitled  to  both  provisions,  unless  in 
the  first  case  the  estate  is  insufficient  to  pay  the  annuity 
and  to  answer  her  dower,  from  which  circumstance  the 
intention  would  be  apparent  that  her  husband  did  not 
mean  that  she  should  be  at  liberty  to  enforce  both  her 
claims;  and  unless,  in  the  second  case,  upon  a  consider- 
ation of  the  whole  will,  such  an  inconsistency  appears 
between  the  provisions  or  limitations  in  it  and  the  right 
to  dower,  as  to  make  the  intention  manifest  and  indubi- 
table, that  she  was  not  to  have  the  benefits  intended  for  her 
by  the  will,  together  with  her  dower,  (c) 

57.  The  case  of  Boynton  v.  Boynton  (d)  furnishes  an 
example  of  a  middle  case  between  expression  short  of  direct 
affirmation  that  thfe  provision  should  be  in  bar  of  dower, 
and  when  nothing  is  mentioned  on  the  subject.  There  the 
husband,  after  giving  to  his  wife,  for  life,  his  mansion-house, 
&c.,  and  some  legacies,  devised  to  her  an  annuity  of  1000/., 

(a)  1  Keen,  765.  (c)  1  Eop.  H.  &  W.  599. 

(b)  5  Hare,  501 ;  15  Law^J.  N.  S.         (d)  1  B.  C.  C.  445. 
Chan.  369;  10  Jurist,  453. 
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charged  upon  his  real  estates  not  bequeathed  to  her,  and  in 
lieu  of  dower ;  but  this  grant  and  the  legacies  were  declared 
to  be  void  if  she  married  again,  and  in  that  event  he  gave 
her  an  annuity  of  lOOZ.,  similarly  charged,  "  in  full  for  every 
benefit  and  advantage  which  he  meant  should  arise  out  of 
any  of  his  real  or  personal  estates,  in  case  she  should  marry 
again."  The  widow,  in  an  answer  to  a  suit,  elected  to  take 
her  dower,  and  afterwards  married ;  upon  which  a  supple- 
mental bill  was  filed,  and  she  claimed,  by  her  answer,  both 
her  dower  and  the  annuity  of  lOOZ.,  notwithstanding  her 
prior  election ;  but  Lord  Thurlow  said,  that  the  terms  in 
which  that  annuity  was  given  were  tantamount  to  express 
declaration  that  she  should  not  have  dower,  and  that  having 
married  again,  and  elected  her  dower,  she  had  no  title  to  the 
annuity  of  100/.,  and  he  decreed  accordingly. 

58.  In  instances  where  the  widow  is  bound  to  elect  between 
her  jointure  or  dower,  and  the  benefits  given  to  her  by  her 
husband's  will,  she  is  intitled  to  have  the  respective  values 
and  amounts  of  her  two  interests  ascertained  before  she  elects 
between  them ;  she  may  therefore  file  a  bill  in  equity  for  the 
ascertainment  of  those  interests  (a) ;  for  election  cannot  satis- 
factorily be  made  between  the'  two  estates  untQ  the  person 
electing  actually  knows  their  relative  values  (b) ;  and  no 
rational  inference  arises  prior  to  that  period  from  the  receipt 
of  either,  that  the  party  meant  to  elect  and  accept  the  one 
in  preference  to  the  other ;  so  that  if  the  widow  receive  an 
annuity  or  rent-charge  under  her  husband's  will,  and  remain 
ignorant  of  the  value  of  her  dower,  such  receipt  will  not 
preclude  her  right  of  election  when  that  value  is  ascer- 
tained, (c) 

59.  An  instance  of  this  occurred  in  Wake  t;.  Wake,  (e/)  There 
the  annuity  had  been  received  by  the  widow  for  three  years 

(a)  Newman  r.  Newman,  1  Bro.  (c)  See  Pasey  v.  Desbouvrie,  3 

Q.  C.  186.  P.  W.  315 :  Bumbold  v.  Rumbold, 

.   (b)  Edwards  v.  Morgan,  13  Price,  3  Yes.  65. 

787.  (rf)  1  Ves.  Jun..335. 
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after  the  death  of  her  husband,  yet  the  Court  held  that  her 
right  of  election  remained  open.  Another  instance  occurred 
in  Reynard  v.  Spence  (a),  where  the  widow  received  the 
annuity  for  five  years,  and  it  was  held  that  under  the  cir- 
cumstances she  had  not  elected.  In  Butricke  v.  Broad- 
hurst  (i),  Lord  Rosslyn,  in  observing  upon  the  case  of  Lord 
Beaulieu  v.  Lord  Cardigan,  finally  decided  in  the  House  of 
Lords  (c),  in  which  the  right  of  election  continued  fifty  years, 
said,  '^  all  that  was  decided  by  the  case  was,  that  under  cir- 
cumstances, election  may  continue  till  the  whole  affair  be 
wound  up,  and  the  trusts  executed.'' 

60»  On  the  same  principle,  a  widow  is  not  bound  by  re- 
ceiving an  annuity  in  lieu  of  dower,  until  she  has  had  an 
opportunity  of  knowing  that  the  assets  are  sufficient  for 
payment  of  the  annuity,  (d) 

61.  But  when  the  respective  amounts  of  the  two  rights 
are  clear,  or  may  be  easily  discerned  after  the  husband's 
death,  the  widow's  acceptance  of  the  bequests  given  to  her 
will  be  an  irrevocable  election  to  abide  by  the  will,  and  to 
forego  her  dower. 

62.  Thus,  in  Butricke  t;.  Broadhurst  (e),  the  husband  by 
will  (of  which  he  appointed  his  wife  sole  executrix)  devised 
to  trustees  all  his  real  and  personal  estates,  in  trust  to  permit 
his  wife  to  receive  the  rents  and  profits  for  her  life,  provided 
she  did  not  many.  The  trustees  never  acted.  She  received 
the  rents  for  five  years  after  her  husband's  death,  and  then 
filed  a  bill  claiming  to  elect  an  interest  for  life  in  a  trust 
fund  of  2000Z.,  under  her  marriage  articles,  instead  of  the 
property  under  the  will,  between  which  she  was  under  the 
necessity  of  electing ;  but  Lord  Thurlow  was  of  opinion  that 
there  was  no  foundation  for  the  suit,  observing  that  the 
widow  having  taken  possession  under  the  will,  and  the  estate 

(a)  4  Beay.  105.  (d)  Elond  v.  Elond,  2  Jar.  852. 

.    (5)  Stated  tn/rd.  {e)  1  Yes.  Jan.  171  ;  3  B.  a  (X 

(c)  3  Bro.  Pari.  Ca.  277,   8vo     88 :  Bee  also  Parker  r.  Downingi  2 
edit. ;  Ambl.  533.  Jur.  28. 
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being  a  firee  fund  from  the  beginning,  he  could  not  think  of 
a  principle  upon  which  the  Court  would  say  that  she  was 
then  competent  to  elect.  He  further  observed,  and  expressed 
his  wish  of  being  understood,  that  his  judgment  was  founded 
upon  the  particular  circumstance  that  the  bill  was  filed 
without  any  ground,  and  no  suggestion  that  the  real  or  per- 
sonal estates  were  in  such  a  situation  as  to  render  it  doubtM 
what  the  result  would  be,  and  consequently  that  the  widow 
had  laid  no  ground  which  intitled  her  to  elect,  after  an  ac- 
quiescence and  enjoyment  for  five  years. 

62.  It  appears  from  this  case,  that  the  widow  could  not 
be  unacquainted  with  the  annual  amounts  of  either  fund, 
since  that  under  the  marriage  settlement  was  specified  and 
certain ;  and  she  could  not  be  ignorant  of  the  yearly  value 
of  the  rents  and  interest  of  her  husband's  real  and  personal 
estates,  after  receiving  them  for  five  years  from  his  death. 
Under  such  circumstances,  it  would  have  been  an  abuse  of 
the  general  principle  to  have  extended  it  to  such  a  case  as 
the  present. 

68.  If,  however,  the  election  be  made  by  the  widow  under 
the  supposition  that  the  estate  devised  to,  and  accepted  by 
her  was  free  from  all  claims  and  demands,  when  the  fact 
is  the  reverse,  then  such  election  will  not  bind  her,  because 
it  was  made  under  a  mistake,  in  ignorance  of  the  real  state 
of  the  property,  against  which  she  is  intitled  in  equity  to  be 
relieved. 

64.  An  instance  of  this  kind  occurred  in  the  case  of  Kid- 
ney V.  Coussmaker.  (a)  There  the  husband,  after  marriage, 
purchased  a  freehold  estate,  which  he  limited  by  deed  in  re- 
mainder to  his  wife  for  life,  after  his  own  death :  he  then  by 
his  will  made  several  devises  and  bequests  in  favour  of  his 
wife  of  freehold  and  leasehold  lands,  &c.,  expressing  them  to 
be  in  bar  of  dower,  and  directing  her  to  release  his  trustees 
f5pom  it.     Some  of  the  freehold  estates  to  which  the  right  of 

(a)  12  Ves.  143—153. 
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dower  attached  were  sold  under  the  trusts  of  the  will. 
When  the  above  purchase  was  made,  the  wife  considered  her 
husband  to  be  possessed  of  large  property,  and  not  otherwise 
indebted  than  in  the  ordinary  course  of  business:  under 
such  impression,  and  the  persuasion  that  she  should  enjoy 
the  full  benefits  of  the  provisions  made  for  her  by  settlement 
and  the  will,  she  released  the  trustees  fix)m  her  dower ;  and 
it  was  declared  in  the  deed  that  it  was  not  to  bar  or  affect 
those  provisions.  The  testator,  her  husband,  vms  greatly 
involved  in  debt  at  his  decease ;  to  satisfy  the  whole  of  which 
it  became  necessary  to  resort  to  the  estates  devised  by  him  to 
his  wife :  she  therefore  insisted,  that  although  she  had  released 
dower  as  above,  yet,  as  she  did  so  under  the  belief  that  she 
should  have  enjoyed  the  benefits  given  to  her  by  the  wiU  and 
the  settlement,  free  from  all  claims  and  deductions,  she  was 
not  bound  by  the  release,  but  was  at  liberty  to  claim  her 
dower,  or  a  compensation  for  it,  in  all  the  freehold  or  cus- 
tomary estates  of  which  her  husband  was  seised  of  an  estate 
of  inheritance  at  his  death.  And  Sir  William  Grant,  M.  R., 
determined  that  the  wife  was  not  bound  by  her  election, 
since  it  was  made  under  a  mistaken  impression  that  her 
husband's  creditors  would  make  no  claim  upon  the  estates 
devised  to  her,  and  that  she  was  therefore  intitled  to  enforce 
any  of  her  legal  rights,  and  to  an  inquiry  for  that  purpose 
of  the  estates  in  which  she  was  intitled  to  dower. 

The  consequence  of  the  widow's  success  in  this  suit  would 
be,  as  it  will  occur  to  the  reader,  to  defeat  the  remedies 
of  all  such  creditors  whose  debts  were  contracted  after 
marriage  against  such  parts  of  the  freehold  estates  as  she 
was  intitled  to  hold  in  dower,  since  her  title  had  relation 
to  the  marriage,  and  was  therefore  paramount  to  their  claims. 

65.  The  questions  which  have  been  discussed  in  this 
section  will  now  become  of  less  frequent  occurrence,  as  by 
the  late  dower  act  (a)  (which  applies  to  the  dower  of  widows 

(«)  3  &  4  W.  4.  c.  105. 
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who  have  been  married  since  January  Ist,  1834),  the  wife's 
dower  will  be  defeated  by  a  devise  of  lands,  or  any  estate 
or  interest  therein,  unless  a  contrary  intention  shall  be  de- 
clared by  the  wiU. 

66.  But  a  gift  of  personal  estate,  or  out  of  land  not  liable 
to  dower,  will  not  have  this  effect,  unless  a  contrary  intention 
appear  by  the  will. 
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